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MYERS  V.  THE  LONDON  AND  SOUTH  WESTERN  RAILWAY  1869 

COMPANY.  J^or.  15. 

Carriers — Mileage  Bate — Interpretation  of  Statute — 9  dk  10  Vict.  e.  exocon.,  8, 13. 

A  railway  company  received  goods  for  carriage  from  S.  to  L.  In  the  course 
of  the  journey  they  carried  the  goods  from  a  point  C.  on  the  line  to  N.,  and 
bock  again  to  C,  and  thence  on  to  L.,  but  this  was  their  usual  and  a  reasonable 
way  of  carrying  goods,  there  being  a  large  goods  station  at  N. 
*  By  the  Act  of  incorporation  of  the  company  it  was  provided  that  they  should 
not  charge  for  the  carriage  of  goods  of  the  kind  in  question  more  than  Sd,  per 
ton  per  mile  :— 

Beld^  that  the  company  were  entitled  to  charge  Zd»  per  ton  per  mile  in  respect 
of  the  distance  from  C.  to  N.  and  back,  in  addition  to  the  distance  in  the  direct 
line  from  S.  to  L. 

Appeal  from  the  County  Court  of  Hampehirej  held  at  South- 
ampton. 

The  action  was  to  recover  back  an  overcharge  alleged  to  have 

been  made  by  the  defendants,  and  paid  by  the  plaintiff  under 

protest,  for  the  carriage  of  machinery. 
Vol.  V.  B  2 
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1869  The  defendants  were  a  railway  company  carrying  on  the  busineRS 


Mtkbs      of  common  carriers.     The  goods  in  question  were  collected  from 

Loimoy      ^^^  plaintiff's  premises  at  Southampton  by  the  defendants  to  be 

AKD        carried  by  them  as  common  carriers,  and  to  be  delivered  according 

Western     to  the  direction,  which  was  "  Luton  to  order,  via  Great  Northern." 

The  goods  were  conveyed  in  the  same  truck,  without  unloading, 

on  the  defendants'  railway  from  Southampton,  through  Clapham 

Junction,  on  to  Nine  Elms,  where  the  defendants  have  a  large  goods 

station,  from  thence  back  to  Clapham  Junction,  from  Clapham 

Junction  to  Blackfriars  on  the  London,  Chatham,  and  Dover 

Bailway,  from  Blackfriars  to  King's  Cross  on  the  Metropolitan 

and  Great  Northern  Bailways,  and  from  King's  Cross  to  Luton  by 

the  Great  Northern  Railway. 

The  plaintiff  contended  that  the  defendants  were,  under  the 
statutes  affecting  and  regulating  the  railways  over  which  the 
plaintiff's  goods  were  conveyed,  bound  to  charge  no  more  for  these 
goods  than  3d.  per  ton  per  mile  over  the  whole  journey,  taking  the 
most  direct  route,  with  the  exception  of  28.  6d.  per  ton  at  each  end 
for  loading  and  unloading,  and  therefore  were  not  entitled  to  charge 
for  the  distance  between  Clapham  Junction  and  Nine  Elms  and 
back. 

It  was  contended  by  the  defendants  that  they  were  not  so 
bound. 

The  judge  of  the  county  court  held  (so  far  as  is  material  for  the 
present  case)  that  the  amount  charged  by  the  defendants  was  a 
reasonable  amount,  and  the  route  adopted  a  reasonable  one  under 
all  the  circumstances  of  the  case,  but  held  that  the  defendants 
were  bound  by  the  statutes  referred  to  only  to  charge  3d.  per 
ton  per  mile  over  the  whole  journey  by  the  nearest  route,  as 
contended  for  by  the  plaintiff;  and  the  defendants  having  charged 
for  the  distance  between  Clapham  Junction  and  Nine  Elms  and 
back,  he  gave  judgment  in  favour  of  the  plaintiff,  and  granted  this 
case. 

The  question  for  the  opinion  of  the  Court  was,  whether,  in  a 
case  like  the  present,  in  which  the  defendants  undertook  to  have 
the  goods  conveyed  from  Southampton  to  Luton,  the  plaintiff  was 
entitled  to  recover  back  the  amount  claimed  from  the  defendants 
as  an  excessive  charge ;  if  the  plaintiff  was  so  entitled,  the  judg- 
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iDent  for  the  plaintiff  was  to  stand ;  if  not  so  entitled^  judgment        1869 


was  to  be  entered  for  the  defendants.  Mtebs 

V, 

Denman,  Q.O.  (Mangles  with  him),  appeared  for  the  defendants,        ^^ 

but  Thb  Coubt  called  on  South 

Wbstbbh 

Bere,  Q.C,  for  the  plaintiff.  The  company  are  bound  by  their  Rau^way  Co. 
Act  (9  &  10  Vict.  c.  cxxxi.  s.  13)  (1)  not  to  charge  more  than 
3(2.  a  ton  per  mile  for  the  carriage  of  goods  such  as  those  now  in 
question,  and  this  must  mean  8d.  per  mile  for  the  direct  distance 
by  their  line  between  the  two  places.  They  may  be  entitled  to 
carry  the  goods  by  a  longer  route,  if  more  convenient  to  them- 
selves, but  they  are  not  entitled  to  charge  the  owner  of  the  goods 
any  more  on  that  account.  If  a  passenger  by  a  parliamentary 
train  were  carried  past  the  station  to  which  he  was  going,  and  then 
sent  back,  he  could  not  be  charged  for  more  than  the  direct  distance 
to  the  station  to  which  he  was  going. 

BoviLL,  C.J.  I  understand  the  question  that  has  been  submitted 
by  the  county  court  judge  for  the  opinion  of  the  Court  is,  whether 
the  company  were  bound  to  charge  only  for  the  number  of  miles 
that  the  goods  would  have  been  carried  if  they  had  been  conveyed 
by  the  shortest  route,  and  I  confine  myself  to  that  question.  I  am 
of  opinion  that  they  are  not  bound  to  do  so.  It  must  be  taken  that 
the  route  by  which  the  goods  were  carried  was  the  usual  one,  and 
the  judge  has  found  that  it  was  also  reasonable.  I  think,  therefore, 
they  are  entitled  to  charge  for  the  whole  number  of  miles  the  goods 
were  carried 

WiLLES,  J.  I  am  of  the  same  opinion.  A  carrier  is  not  bound 
to  carry  goods  by  the  shortest  route,  but  only  by  the  route  by 

(1)  9  A;  10  Vict.  c.  cxxxi.  s.  13 : —  Railway  Company,  and  of  any  carriage^ 
"Notwithstanding  anything  in  the  said  andjfor  locomotive  power  and  eveTy 
recited  Acta  or  this  Act  contained,  the  other  expense  incidental  to  such  con- 
maximum  charges  to  he  made  hy  the  veyance,  except  loading  and  unloading, 
company  in  respect  of  all  the  tolls  and  where  such  service  is  performed  by  the 
charges  for  the  use  of  the  said  London  company,  shall  not  exceed  the  sums 
and  Soath  Western  Railway,  and  the  following,  that  is  to  say  (inter  alia) :  for 
railways  from  time  to  time  purchased,  all  cotton,  and  articles  in  the  said  Act 
hired,  or  otherwise  acquired  and  held  classed  therewith,  threepence  per  ton 
by  the  said  London  and  South  Western  per  mile." 

B  2  2 
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1P69        which  he  nsually  carries  them,  and  which  he  professes  to  go.     In 


^YEB8      ^^®  ^^d  coach  days,  two  coaches  often  travelled  between  the  same 
LoNDOH     *^^  towns  by  diflTerent  routes,  one  longer  than  the  other,  and  I 
AND        apprehend  that  if  the  Act  now  under  discussion  had  applied  to  such 
Westebk     coaches,  they  would  each  have  been  entitled  to  charge  for  the 
iLWA   Ck).  (jjg^ij^  tijgy  actually  went.     So  the  South  Eastern  Eailway  Com- 
pany, who  have  made  a  new  and  shorter  line  through  Sevenoaks, 
might  keep  that  for  passenger  traffic,  and  use  their  old  line  for  the 
carriage  of  goods,  and  might  charge  for  the  longer  distance,  which 
they  would  thus  actually  carry  them.     I  think,  therefore,  the 
judgment  ought  to  be  reversed. 

Keating  and  Brett,  JJ.,  concurred. 

Jvdgmenl  for  the  defendants. 

Attorney  for  plaintiff:  /.  Vincent. 
Attorney  for  defendants :  L.  Crombie, 


Nov.  15.  HOOPER  v.  MARSHALL. 


Compontion  Deed^ Bankruptcy  Act,  1861  (24  <fe  25  Vict  c.  lH)—BiU  of 
Exchange — Sureties — Pleading — Departure, 

Declaration  by  the  drawer  of  a  bill  of  exchange  against  the  acceptor,  not  stating 
that  it  was  payable  to  order. 

Plea  of  a  composition  deed  containing  the  nsnal  reservation  of  the  rights  of 
creditors  against  sureties. 

Replication,  that  the  bill  was  payable  to  order,  and  at  the  time  of  the  making  of 
the  composition  deed  was  outstanding  in  the  hands  of  third  parties  to  whom  the 
plaintiff  had  since  paid  the  amount  of  it ;  and  that  the  plaintiff  had  not  assented 
to  or  signed  the  deed.    On  demurrer  to  the  replication : — 

Held,  first,  that  it  was  no  departure  from  the  declaration,  but,  secondly,  that 
the  claims  of  sureties  against  the  principal  debtor  were  not  preserved  by  the  deed, 
and  the  plaintiff  was  bound  by  it  under  the  circumstances  mentioned  in  the 
replication,  which  was  therefore  bad. 

Dbolaration,  on  the  common  counts,  and  for  that  the  plaintiff, 
on  the  7th  of  February,  1868,  by  his  bill  of  exchange  now  overdue, 
directed  to  the  defendant,  required  the  defendant  to  pay  to  the 
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plaintiff  2iL  4$.  Sd.  two  months  after  date,  and  the  defendant       1S69 
accepted  the  bill  and  did  not  pay  the  same.  "hoopeb^ 

Pleas :  1.  Except  as  to  5L  lOs.,  a  composition  deed  made  by  the  **^^ 
defendant^  containing  a  release  by  the  creditors  of  their  debts,  with 
the  following  proviso:  Provided  always,  and  it  is  hereby  agreed 
and  declared,  that  nothing  herein  contained  shall  in  anywise  pre- 
judice or  affect  any  lien  or  other  security  held  by  any  creditor  who 
woald  not  have  been  prejydiced  or  affected  by  proceedings  in 
bankruptcy  if  the  said  defendant  had  been  adjudicated  a  bank- 
rupt, and  that  no  creditor  shall,  by  or  in  consequence  of  these 
presents,  be  prejudiced  or  affected  as  to  his  right  or  remedy  against 
any  person  or  persons  other  than  the  said  defendant,  whose  name 
shall  appear  on  any  bond,  bill  of  exchange,  guarantee,  or  other 
document  held  by  such  creditor. 

2.  As  to  the  52.  lOs.,  payment  into  court 

Beplication,  to  the  defendant's  first  plea,  so  far  as  it  related  to 
the  bill  of  exchange  in  the  second  count  mentioned,  that  the  bill 
was  payable  to  the  plaintiff  or  order,  and  that  before  the  making 
of  the  deed  the  plaintiff  endorsed  the  bill  for  value  to  Herring, 
Dewicky  &  Hardy,  who  at  the  time  of  the  making  and  registration 
of  the  deed  were  the  holders  of  it  in  their  own  right  and  for  value, 
and  that  the  bill  was  duly  presented  for  payment  while  Herring, 
Dewick,  &  Hardy  were  holders,  and  was  dishonoured,  of  which  the 
plaintiff  had  due  notice:  that  the  plaintiff  never  assented  to  or 
executed  the  deed,  and  that  after  its  registration  and  before  suit 
the  plaintiff  was  compelled  to  pay  and  did  pay  to  Herring,  Dewick, 
&  Hardy  the  amount  of  the  bill  in  discharge  of  his  liability  as 
drawer ;  whereupon  the  bill  was  returned  to  the  plaintiff  and  he 
continued  to  be  the  holder  of  it  at  the  commencement  of  the 
action :  that,  except  as  in  the  replication  mentioned,  the  plaintiff 
was  not  a  creditor  of  the  defendant  in  respect  of  his  claim  on  the 
bill. 

Demurrer  to  the  replication  and  joinder. 

Barnard^  in  support  of  the  demurrer.  First,  the  replication  is 
a  departure  from  the  declaration,  which  does  not  allege  that  the 
bill  was  payable  to  order,  and  is  therefore  inconsistent  with  the 
replication,  which  treats  it  as  a  negotiable  instrument.    Secondly, 
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1869  the  plaintiff  was  a  creditor  of  the  defendant  in  respect  of  the  bill 
HooFBB  £^t  the  time  the  deed  was  made,  notwithstanding  the  bill  was  then 
M^J;,^  outstanding.  This  appears  clearly  from  Wood  v.  De  MoMos.  (1) 
The  case  of  Ex  parte  Petrie  (2),  which  is  supposed  to  shew  the 
contrary,  refers  only  to  the  mode  of  reckoning  assents  to  a  com- 
position deed  under  the  Bankruptcy  Acts,  and  has  no  relation  to 
the  question,  who  are  to  be  bound  by  the  deed  ? 

Baymondf  in  support  of  the  replication.  First,  this  deed  does 
not  release  the  plaintiff's  debt,  even  if  the  plaintiff  be  bound  by 
the  deed,  for  the  deed  contains  an  express  reserration  of  the  rights 
of  the  creditors  against  sureties,  and  this  implies  at  common  law 
an  exception  of  the  rights  of  the  sureties  against  the  principal 
debtor:  this  is  clear  from  Solly  y.  Forbes,  (3)  Does  then  the 
Bankruptcy  Act,  1861,  make  any  difference  as  to  the  interpreta- 
tion of  the  deed  ?  There  seems  no  reason  why  it  should  do  so, 
and  if  not,  the  deed  does  not  release  the  plaintiff's  claim  against 
the  defendant  in  respect  of  the  debt  which  he  has  paid  as  his 
surety.  The  case  of  bankruptcy  is  different :  the  rights  of  parties 
in  that  case  being  decided  by  express  enactment ;  but  in  the  case 
of  composition  deeds  the  rights  of  the  parties  are  founded  upon 
the  contract,  and  it  is  unreasonable  that  the  debtor  and  creditors 
should  be  allowed  at  their  will  to  alter  the  liability  of  the  sureties 
without  their  consent. 

Secondly.  The  plaintiff  was  not  a  creditor  of  the  defendant  at 
the  time  the  deed  was  made.  There  was  no  reason  to  suppose 
even  that  he  would  ever  become  such,  and  the  case  of  Ex  parte 
Petrie  (2)  is  strong  to  shew  that  a  person  in  the  position  in  which 
the  plaintiff  then  was  is.  not  to  be  treated  as  a  creditor  within  the 
meaning  of  the  Bankruptcy  Acts. 

BoYiLL,  C.J.  The  first  point  argued  by  Mr.  Barnard  was,  that 
the  replication  was  a  departure  from  the  declaration ;  but  I  think 
there  is  no  pretence  for  saying  so.  The  plaintiff  claimed  origin- 
ally as  holder  of  the  bill,  and  the  replication  states  how  he  became 
so ;  the  question,  therefore,  turns  on  whether  the  plaintiff's  rights 
are  excepted  from  those  released  by  the  composition  deed.     I 

1)  Law  Rep.  1  Ex.  91.  (2)  Law  Rep.  3  Ch.  App.  232. 

(3)  2  B.  &  B.  38. 


MABfiKALI*. 
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think  that  they  are  not :  it  is  true  that,  as  a  nile,  the  release  of  a  1869 
principal  is  a  release  of  the  surety,  and  that  if  the  principal  agrees,  Hooras 
as  he  may  do,  that  the  right  of  the  creditor  against  the  surety  shall 
continue,  the  surety  is  entitled  to  recover  against  him  anything 
that  he  is  compelled  to  pay.  This  deed,  howeyer,  if  binding  on 
the  plainti£r  at  all,  is  so  by  statute,  and  the  question  is  therefore, 
what  is  the  effect  of  the  Bankruptcy  Acts  ?  Under  the  general 
law  of  bankruptcy  there  is  no  doubt  that  the  subsequent  parties  to 
a  bill  would  remain  bound,  notwithstanding  the  discharge  of  the 
acceptor,  and  composition  deeds  are  intended  to  have  yery  much 
the  same  effect  as  bankruptcy ;  and  the  special  provision  in  this 
deed,  reserving  the  rights  of  creditors  against  sureties,  seems 
designed  to  put  all  parties  in  the  same  position  as  they  would  have 
been  under  a  bankruptcy.  There  is,  no  doubt,  much  difficulty  in 
placing  a  construction  on  the  exact  terms  of  the  Bankruptcy  Acts ; 
and  in  the  case  of  Ex  parte  Petrie  (1),  it  was,  certainly,  held  that 
persons  in  the  position  of  the  plaintiff  ought  not  to  be  taken  into 
account  in  reckoning  the  amount  of  the  assents  to  a  composition 
deed;  that  decision  turned  mainly  on  the  words  of  the  200th 
section  of  the  Bankruptcy  Act,  1861,  and  seems  to  leave  un- 
touched the  question  whether  the  plaintiff  is  bound  by  such  a  deed 
under  the  192nd  section,  which,  however,  received  a  construction 
in  Wood  V.  De  Mattes  (2),  where  it  was  held  that  such  persons  were 
to  be  considered  as  creditors  within  that  section,  and  their  claims 
barred  by  deeds  made  under  it. 

WiLiiES,  J.  I  am  of  the  same  opinion.  The  plaintiff  sues  on 
the  bill ;  that  is,  on  a  contract  which  was  entered  into  before  the 
composition  deed  was  made ;  and  one  of  the  immediate  consequences 
of  that  contract  was,  that  the  defendant  was  primarily  liable  for 
the  amount  of  the  bill,  and  the  plaintiff  liable  on  his  default  as  on 
a  contract  of  indemnity.  That  being  so,  the  bill  got  into  the 
hands  of  third  parties,  who  had  then  the  sole  control  of  it  If  the 
defendant  had  then  paid  the  holder  the  plaintiff  would  have  been 
dischai^ed,  and  if  the  latter  had  afterwards  paid  it  he  could  not 
have  obtained  repayment  from  the  defendant ;  so,  if  the  holder 
had  released  the  defendant,  he  would,  independently  of  the  Bank- 

(1)  Uw  Rep.  3  Ch.  App.  232.  (2)  Law  Hop.  1  Ex.  91, 
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1809  ruptcy  Acts^  have  discharged  the  plaintiff  also ;  if,  howerer,  the 
HooPBB  document^  though  in  form  a  release,  had  reserved  his  rights  against 
maJI^att.  *^®  plaintiff,  which  it  might  have  done,  it  would  have  operated  as 
a  covenant  not  to  sue  the  defendant ;  and,  if  the  plaintiff  had  then 
paid  the  holder,  he  would  have  been  entitled  to  have  recourse  to 
the  defendant  for  repayment  The  defendant,  therefore,  must 
rely  on  the  statute  to  support  his  demurrer,  since,  unless  the 
plaintiff  is  barred  by  the  deed,  he  is  entitled  to  recover ;  that  raises 
the  question  whether  the  Bankruptcy  Act»  1861,  includes  in  the 
term  "  creditors  "  persons  who,  in  respect  of  some  contract  actually 
entered  into  before  the  making  of  the  deed,  may  become  creditors 
at  a  subsequent  period  upon  certain  contingencies.  If  so,  the  deed 
is  binding  upon  the  plaintiff,  for  he  was  in  that  condition  when  it 
was  made,  and  it  then  operates  as  a  release  of  his  claim  against 
the  defendant  when  it  has  arisen.  Kow,  in  Wood  v.  De  Mattos  (1) 
it  was  expressly  decided  in  the  Exchequer  Chamber  that  con- 
tingent claims  proveable  in  bankruptcy  constituted  the  claimants 
creditors  within  the  meaning  of  the  sections  of  the  Bankruptcy  Act^ 
1861,  relating  to  composition  deeds.  There  can  be  no  doubt  that 
the  decision  applied  not  only  to  contingent  debts,  but  to  debts 
provided  for  by  s.  173  of  the  Act,  and  which  can  hardly  be  called 
contingent.  This  appears  clearly  from  looking  at  the  14th  clause 
of  the  deed  that  was  in  question  in  that  case.  We  should,  there- 
fore, in  effect  overrule  that  decision  if  we  did  not  hold  it  applicable 
to  this  case.  The  deed,  therefore,  is  binding  upon  the  plaintiff,  and 
he  cannot  enforce  his  claim. 

Keating,  J.  I  am  of  the  same  opinion.  At  the  time  the  deed 
was  made  the  plaintiff  was  a  person  contingently  liable  on  the  bill, 
and  he  was  therefore,  according  to  the  decision  of  Wood  v.  De 
MaJttos  (1),  bound  by  the  deed.  Mr.  Baymond  has  contended  that 
the  effect  of  the  statute  is  got  rid  of  by  the  express  words  of  the 
deed;  but  I  do  not  think  that  the  clause  he  has  relied  on  does,  in 
fact,  at  all  affect  the  question. 

Brett,  J.  I  understood  Mr.  Baymond  to  say  that  the  deed, 
though  it  does  not  expressly  reserve  the  rights  of  the  sureties  against 

( 1)  Law  Rep.  1  Ex.  91. 
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the  principal  debtor,  does  so  impliedly,  by  reserving  the  rights  of        18(59 
the  creditors  against  the  sureties.    This  reasoning  might  be  sound      Hoofbb 
but  for  the  effect  of  the  statute ;  but  Wood  v.  De  MaUo$  (1)  has    mabshall. 
decided  that  he  was  a  creditor  at  the  time  of  the  making  of  the 
deed,  and  therefore  he  has  by  express  terms  released  his  claim 
against  the  defendant 

Judgment  for  the  defendant. 

Attorney  for  plaintiff:  /.  Graven. 

Attorneys  for  defendant :  Phillips  dk  WiUicowhe. 


HORSEY  V.  GRAHAM.  Kw.  15. 


Siaiuie  t^  Frauds—Contract  or  Sale  of  an  Interest  in  Land— Written 

Memorandum. 

The  plaintiff,  being  desirous  of  obtaining  a  transfer  of  the  lease  of  a  public-house 
from  the  defendant^  who  was  a  public-house  broker,  signed  an  agreement  in  the 
following  terms:  — **Mr.  H.  (the  plaintiff)  now  informs  me  he  is  in  possession 
of  60^.  cash,  and  snch  being  the  case,  I  hereby  agree  to  get  the  lease  and  every- 
thing, for  snch  sum  of  602.  cash.'*  The  defendant  had  no  interest  in  the  publi<^ 
house  himself: — 

Eddy  first  (Keating,  J.,  dubitaute),  that  the  contract  required  to  be  in  writing 
under  the  4th  section  of  the  Statute  of  Frauds. 

Secondly,  that  the  agreement  was  sufficiently  definite  to  constitute  a  good 
memorandum  in  writing,  and  that  the  meaning  of  the  word  "  everything  "  might 
be  explained  by  a  previous  memorandum  in  writing ;  also  that  parol  evidence 
was  admissible  to  shew  what  the  lease  was  to  which  the  agreement  referred. 

Deglabation,  alleging  an  agreement  by  the  defendant  to  pro- 
cure a  sale  and  assignment  and  transfer  of  the  unexpired  term, 
held  by  one  Carlton,  in  a  certain  pablic-house^  and  everything  in, 
upon,  and  annexed  to  the  house,  for  the  sum  of  60Z.  to  be  paid  by 
the  plaintiff  for  the  same.  Breach,  that  the  defendant  did  not 
procure  a  sale,  assignment,  or  transfer,  of  the  term,  or  of  everything 
in,  upon,  or  annexed  to  the  public-house. 

There  were,  als6,  the  common  counts  for  money  paid,  money  re- 
oeived  to  the  plaintiff's  use,  and  on  accounts  stated. 

(1)  Law  Rep.  1  Ex.  91. 
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1809  ruptcy  Acts,  have  discharged  the  plaintiff  also ;  if,  howerer,  the 
Hoom  document,  though  in  form  a  release,  had  reserved  his  rights  against 
mab^att.  ^^^  plaintiff,  which  it  might  have  done,  it  would  have  operated  as 
a  covenant  not  to  sue  the  defendant ;  and,  if  the  plaintiff  had  then 
paid  the  holder,  he  would  have  been  entitled  to  have  recourse  to 
the  defendant  for  repayment  The  defendant,  therefore,  must 
rely  on  the  statute  to  support  his  demurrer,  since,  unless  the 
plaintiff  is  barred  by  the  deed,  he  is  entitled  to  recover ;  that  raises 
the  question  whether  the  Bankruptcy  Act,  1861,  includes  in  the 
term  ''creditors"  persons  who,  in  respect  of  some  contract  actually 
entered  into  before  the  making  of  the  deed,  may  become  creditors 
at  a  subsequent  period  upon  certain  contingencies.  If  so,  the  deed 
is  binding  upon  the  plaintiff,  for  he  was  in  that  condition  when  it 
was  made,  and  it  then  operates  as  a  release  of  his  claim  against 
the  defendant  when  it  has  arisen.  Kow,  in  Wood  v.  De  Mattos  (1) 
it  was  expressly  decided  in  the  Exchequer  Chamber  that  con- 
tingent claims  proveable  in  bankruptcy  constituted  the  claimants 
creditors  within  the  meaning  of  the  sections  of  the  Bankruptcy  Act^ 
1861,  relating  to  composition  deeds.  There  can  be  no  doubt  that 
the  decision  applied  not  only  to  contingent  debts,  but  to  debts 
provided  for  by  s.  173  of  the  Act,  and  which  can  hardly  be  called 
contingent.  This  appears  clearly  from  looking  at  the  14th  clause 
of  the  deed  that  was  in  question  in  that  case.  We  should,  there* 
fore,  in  effect  overrule  that  decision  if  we  did  not  hold  it  applicable 
to  this  case.  The  deed,  therefore,  is  binding  upon  the  plaintiff,  and 
he  cannot  enforce  his  claim. 

Keating,  J.  I  am  of  the  same  opinion.  At  the  time  the  deed 
was  made  the  plaintiff  was  a  person  contingently  liable  on  the  bill, 
and  he  was  therefore,  according  to  the  decision  of  Wood  v.  De 
Mattos  (1),  bound  by  the  deed.  Mr.  Baymond  has  contended  that 
the  effect  of  the  statute  is  got  rid  of  by  the  express  words  of  the 
deed ;  but  I  do  not  think  that  the  clause  he  has  relied  on  does,  in 
fact,  at  all  affect  the  question. 

Bbett,  J.  I  understood  Mr.  Baymond  to  say  that  the  deed, 
though  it  does  not  expressly  reserve  the  rights  of  the  sureties  against 

( 1)  Law  Rep.  1  Ex.  91. 
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the  principal  debtor,  does  so  impliedly,  by  reserving  the  rights  of        1869 
the  creditors  against  the  sureties.    This  reasoning  might  be  sound      Hoofbb 
but  for  the  effect  of  the  statute ;  but  Wood  v.  De  Mattoa  (1)  has    j^^ 
decided  that  he  was  a  creditor  at  the  time  of  the  making  of  the 
deed,  and  therefore  he  has  by  express  terms  released  his  claim 
against  the  defendant 

Judgment  for  the  defendant. 

Attorney  for  plaintiff:  /.  Graven. 

Attorneys  for  defendant :  Phillips  dt  WiUicombe. 


HORSEY  V.  GRAHAM.  Nw>.  19. 


Siaiuie  of  Frauds — Contract  or  Sale  of  an  Interest  in  Land — Written 

Memorandum, 

The  plaintiff,  being  desirons  of  obtaining  a  transfer  of  the  lease  of  a  public-house 
from  the  defendant,  who  was  a  public-house  broker,  signed  an  agreement  in  the 
following  terms:  — "Mr.  H.  (the  plaintiff)  now  informs  me  he  is  in  possession 
of  60^.  cash,  and  such  being  the  case,  I  hereby  agree  to  get  the  lease  and  e^erj- 
thio^  for  such  sum  of  601,  cash,**  The  defendant  had  no  interest  in  the  publi(^ 
house  himself:— 

Held,  first  (Keating,  J.,  dubitante),  that  the  contract  required  to  be  in  writing 
under  the  4th  section  of  the  Statute  of  Frauds. 

Secosidly,  that  the  agreement  was  sufficiently  definite  to  constitute  a  good 
memorandum  in  writing,  and  that  the  meaning  of  the  word  "  everything  **  might 
be  explained  by  a  previous  memorandum  in  writing ;  also  that  parol  evidence 
was  admissible  to  shew  what  the  lease  was  to  which  the  agreement  referred. 

DECLABATiONy  alleging  an  agreement  by  the  defendant  to  pro- 
cure a  sale  and  assignment  and  transfer  of  the  unexpired  term, 
held  by  one  Carlton,  in  a  certain  public^house,  and  everything  in, 
upon,  and  annexed  to  the  house,  for  the  sum  of  601.  to  be  paid  by 
the  plaintiff  for  the  same.  Breach,  that  the  defendcmt  did  not 
procure  a  sale,  assignment,  or  transfer,  of  the  term,  or  of  everything 
in,  upon,  or  annexed  to  the  publio-house. 

There  were,  also,  the  common  counts  for  money  paid,  money  re- 
ceived to  the  plaintiff's  use,  and  on  accounts  stated. 

(1)  Law  Rep  1  Ex.  91. 
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1869  Pleas  to  the  first  count  non  assumpsit,  and  a  denial  of  the 

HoBSET     breach ;  and  to  the  second  count,  except  as  to  20i,  never  indebted. 

Gr^.        I^®  thereon. 

The  case  was  tried  before  Byles,  J.,  at  the  sittings  in  Middlesex 
after  Trinity  Term,  when  it  was  proved  that  the  defendant  was  a 
public-house  broker,  and  one  Carlton,  who  was  then  tenant  for  an 
unexpired  term  of  thirteen  years  of  a  public-house  called  the 
**  Builders'  Arms,**  being  desirous  of  disposing  of  the  residue  of  the 
lease,  gave  instructions  to  the  defendant  to  endeavour  to  sell  it. 
The  plaintiff,  being  desirous  of  purchasing  the  lease,  applied  to  the 
defendant,  and  on  the  10th  of  March,  1869,  he  paid  a  deposit  of 
101,  and  obtained  fix)m  the  defendant  the  following  document : — 
"  Received  from  Mr.  H.  T.  Horsey,  101.  by  cheque,  as  a  deposit 
upon  the  *  Builders*  Arms,*  Bermondsey  New  Boad,  subject  to  my 
being  able  to  obtain  lease,  fixtures,  utensils,  and  possession  for  501 ; 
otherwise,  deposit  aforesaid  to  be  returned.*'  The  brewers,  Messrs. 
Grossman  &  Co.,  to  whom  Carlton  was  indebted,  and  who  were 
mortgagees  of  the  lease,  having  objected  to  the  terms,  further  nego- 
tiations ensued,  and  on  the  15th  a  further  document  was  signed  by 
the  defendant,  and  given  to  the  plaintiff,  in  the  following  terms : — 
*  "  Messrs.  Mann,  Crossman  &  Co.,  having  refused  to  see  Mr.  Horsey 
into  the  "  Builders'  Arms,"  New  Road,  for  5W.,  Mr.  Horsey  now  in- 
forms me  he  can  muster  607.  cash ;  such  being  the  case,  subject  to 
their  approval,  I  hereby  agree  to  get  the  lease  and  everything,  for 
such  sum  of  60Z.  cash.'*  When  this  document  was  produced  at  the 
trial,  the  words  "  subject  to  their  approval,**  which  were  interlined 
had  been  erased,  and  there  was  conflicting  evidence  whether  the 
erasure  took  place  before  or  after  the  document  was  signed  and 
delivered  to  the  plaintiff. 

On  the  16th,  an  interview  took  place  between  the  plaintiff  and 
defendant's  clerk ;  the  conversation  which  passed  was  relied  on  by 
the  plaintiff  as  amounting  to  a  parol  agreement  to  procure  for 
liim  the  lease  and  other  matters,  for  the  602.  unconditionally. 

On  the  17th  of  March,  the  defendant  wrote  to  the  plaintiff  a 
letter,  in  which  he  said  ^*  Consider  your  matter  tettled.*' 

Byles,  J.,  left  to  the  jury  whether  the  erasure  had  taken  place 
after  the  document  of  the  15th  was  signed  and  delivered  over;  and, 
secondly,  whether  there  was  an  unconditional  parol  agreement. 
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The  jary  found  a  verdict  for  the  plaintiff  for  50Z.  besides  the  de-        1869 


posity  bat  stated  that  they  were  divided  on  the  question  when  the 
erasure  had  been  made ;  and  the  judge  gave  the  defendant  leave  to     qbaham. 
move  to  enter  the  verdict  on  the  ground  that  the  agreement  was 
one  which  required  to  be  in  writing,  under  s.  4  of  the  Statute  of 
Frauds^  and  there  was  no  suflScient  memorandum  of  it 

Oarth,  Q.0,,  obtained  a  rule  accordingly,  to  enter  the  verdict  for 
the  defendant^  and  relied  on  Hodgson  v.  Johnson  (I),  as  shewing 
the  contract  was  within  the  4th  section  of  the  Statute  of  Frauds. 

SL  James,  Q.O.,  and  F.  Turner^  shewed  cause.  First,  this  con- 
tract is  not  one  which  requires  to  be  evidenced  by  writing ;  it  is 
not  a  contract  to  give  the  plaintiff  an  interest  in  land,  but  to 
render  him  certain  services  by  procuring  him  such  an  interest ;  it 
is  a  contract  to  procure  a  sale  of  the  lease,  but  not  to  make  a  sale 
of  it  In  all  the  cases  in  which  a  writing  has  been  held  necessary, 
the  defendant  has  been  possessed  of  some  interest  in  the  land 
which  he  was  to  give  up  under  the  contract ;  this  was  the  case  in 
Hodgson  v.  Johnson  (1),  relied  on  by  the  defendant,  and  also  in 
Cocking  v.  Ward  (2) ;  in  the  present  case  the  defendant  had  no  in- 
terest in  the  land.  The  nearest  case  appears  to  be  Savage  v.  Canr 
ning.  (3)  There,  the  plaintiff  entered  into  an  agreement  to  pro- 
cure the  sale  of  an  estate  to  the  defendant,  ani  the  defendant 
agreed  to  give  him  the  difference  between  what  it  was  purchased 
for  and  26,0002.,  and  to  grant  him  a  lease  of  a  quarry  on  the  estate. 
The  sale  having  been  completed,  it  was  held  that  the  plaintiff 
could  not  recover  on  the  special  contract,  because  it  contained  as 
one  of  its  terms  a  provision  to  grant  a  lease  of  the  quarry ;  but  it 
was  decided  that  the  plaintiff  could  recover  remuneration  under  a 
count  for  work  and  labour  for  his  services  in  negotiating  the 
sale. 

[Bbbtt,  J.  In  that  case  the  special  contract  being  executed 
by  means  of  the  plaintiff's  exertions,  a  fresh  contract  arose  in  law, 
to  pay  for  the  services  of  the  plaintiff  which  the  defendant  had 
actually  enjoyed.  In  the  present  case,  the  plaintiff  is  seeking  to 
obtain  damages  for  the  breach  of  the  special  agreement] 

(I)  E.  B.  &  E.  685 ;  28  L.  J.  (Q.B.)  88.  (2)  1  C.  B.  85a 

(3)  1  Ir.  L.  Uep.  C.  L.  434. 
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1869  In  WrigU  v.  Stavert  (1),  Crompton,  J.  gives  as  the  test  by  which 

HoBSET     it  is  to  be  decided  whether  the  contract  is  within  the  statute, 
G&ajLUL     '''^'^©ther  as  soon  as  the  agreement  is  come  to  there  is  created  an 
interesse  termini  which  would  amount  to  a  demise  as  soon  as  exe- 
cuted by  the  entry  of  the  proposed  occupier. 

[Brett,  J.  That  may  have  been  the  test  in  that  case,  but  it 
cannot  be  the  sole  test  in  all  cases. 

BoviLL,  O.J.  Under  the  Stamp  Acts  (55  Geo.  3,  c.  184,  sch. 
part  1,  tit  Agreement),  where  the  words  are  '^  memorandum,  letter, 
or  agreement  made  for  or  relating  to  the  sale  of  any  goods,  wares, 
or  merchandise,"  it  has  been  held  that  a  guarantee  is  a  contract 
within  the  Act,  and  that  bears  some  analogy  to  the  present  case]. 

The  words  of  the  Statute  of  Frauds  are  less  general,  and  are  to 
be  construed  strictly,  while  the  words  in  the  Stamp  Acts,  as  they 
refer  to  an  exception  in  favour  of  the  subject,  are  to  be  construed 
liberally.  In  Bein  v.  Lane  (2),  it  was  held  that  the  words  of 
5  &  6  Vict.  c.  79,  s.  2,  and  sch., ''  charterparty  or  agreement  for 
the  charter  of  any  ship,  or  any  memorandum,  letter,  or  other 
writing  between  the  captain  and  owner  of  any  ship  and  any  other 
person  for  or  relating  to  the  freight  or  conveyance  of  goods,  &c.,  on 
board  such  ship,"  must  be  construed  strictly,  and  confined  to 
lettera  and  other  writings  which  were  themselves  equivalent  to  a 
charterparty. 

[Brett,  J.  In  that  case,  in  which  I  was  counsel,  we  relied 
strongly  on  the  fact  that  the  Act  was  a  consolidation  Act,  and  the 
earlier  statutes,  which  there  appeared  to  be  no  intention  to  alter, 
were  clearly  confined  to  documents  which  were  in  the  nature  of 
charterparties]. 

The  Court  then  called  on 

Oarih,  Q.(7.,  and  A.  L,  Smith,  in  support  of  the  rule.  There  ap- 
pears to  be  no  case  exactly  in  point,  and  the  nature  of  the  agreement 
is  exceptional,  but  the  fact  that  the  defendant  had  not  himself  an 
interest  in  the  land'can  hardly  be  decisive.  In  KeUy  v.  Webster  (3) 
Maule,  J.,  says,  '^  Where  anything  is  done  which  substantially 
amounts  to  a  sale  or  parting  with  an  interest  in  land,  the  contract 

(1)  2  E.  &  B.  721 ;  29  L.  J.  (Q.B.)161.  (2)  Law  Rep.  2  Q.  B.  144. 

(3)  12  0.  B.  283,  296 ;  21  L.  J.  (C.P.)  163. 
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is  within  the  4th  section  of  the  Statute  of  Frauds."  Here,  the  very        1889 
gist  of  the  agreement  was,  that  the  plaintiff  was  to  obtain  an  in-      hosset 
teiest  in  land.  ^  J^^ 

[BoviLii,  O.J.  K  we  are  in  favour  of  the  defendant  on  this 
point,  there  must  be  a  new  trial;  we  cannot  assume  that  the 
document  of  the  15th  was  signed  either  with  or  without  the 
erasure.] 

If  the  document  of  the  15th  would  be  an  insufficient  memorandum, 
even  with  the  erasure  in  it,  then  the  defendant  is  entitled  to  enter 
the  verdict ;  and  it  is  insufficient,  for  it  does  not  state  what  lease 
of  the  premises  is  to  be  obtained  for  the  plaii^tiff,  and  if  that  might 
be  supplied  by  parol  evidence  the  word  "  everything "  is  far  too 
indefinite.  If  this  document  be  held  sufficient  it  will  give  rise 
to  all  the  inconveniences  the  statute  was  intended  to  prevent, 
for  if  a  dispute  arise  as  to  whether  the  defendant  has  obtained 
for  the  plaintiff  all  that  he  agreed  to  obtain  for  him  for  the  60Z., 
there  will  be  no  means  of  deciding  the  question  except  by  parol 
evidence* 

BoYiLL,  C. J.  The  contract  relied  on  by  the  plaintiff  in  this  case 
was  a  contract  by  which  he  was  to  acquire  a  lease  of,  and  therefore  an 
interest  in,  the  land.  It  is  said  that  the  defendant  had  not  any  title 
to  the  land  himself ;  but  an  ordinary  contract  for  the  sale  of  land  is 
always  alleged  as  a  contract  by  the  vendor  to  made  a  good  title, 
and  does  not  necessarily  imply  that  the  vendor  has  the  title  him- 
self, and  if  there  are  outstanding  terms  or  mortgages,  the  vendor 
gets  them  assigned  and  so  makes  a  good  title ;  such  a  case  is  very 
similar  to  this.  It  seems  to  me  the  object  of  the  contract  here  was 
to  give  the  plaintiff  the  interest  in  the  public-house.  It  would  be 
defeating  the  very  object  of  the  statute  if  we  were  to  express  a 
doubt  of  a  contract  of  this  nature  being  within  it. 

The  absence  of  any  case  on  the  subject  seems  tome  to  arise  from 
the  matter  being  too  clear  for  any  doubt  to  have  been  felt  about  it. 
So  &r  as  authority  from  analogy  is  concerned,  I  think  the  cases  on 
the  Stamp  Act  are  strongly  in  the  defendant's  favour.  They  have 
decided  that  a  guarantee  is  a  contract  relating  to  the  sale  of  goods, 
and  the  case  of  Rein  v.  Lane  (1)  is  quite  distinguishable  on  the 

(1;  Law  l^cp.  2  Q.  B.  144. 
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1869  gronnds  stated  by  my  Brother  Brett  in  the  course  of  the  argument. 
HcmsET  I^  Lwwrence  v.  Price  (1 )  it  seems  to  have  been  assumed  that  the  con- 
G  '^  H  ^^^^*  required  to  be  in  writing,  and  yet  it  was,  in  fact,  only  a  contract 
to  get  an  interest  in  the  land  conveyed,  since  the  defendant  had  really 
no  interest  in  it ;  and  a  writing  has  been  held  necessary  upon  the  sale 
of  an  equity  of  redemption :  Maasey  v.  Johnson.  (2)  I  think,  there- 
fore, the  rule  must  be  absolute  for  a  new  trial  so  far  as  this  point  is 
concerned.  Then,  upon  the  evidence  and  the  finding  of  the  jury,  it 
is  impossible  to  say  what  is  the  contract  which  is  to  be  enforced.  Mr. 
Garth  says  that  taking  the  view  of  the  evidence  most  unfavourable 
to  him,  the  written  menu)randum  of  the  15th  is  not  sufficient.  He 
first  says  that  it  is  too  indefinite,  because  it  does  not  state  for  what 
term  the  lease  is ;  but  it  is  always  allowable  to  shew  what  is  the 
matter  respecting  which  the  contract  is  made,  and  a  contract  for 
•  the  sale  of  Blackacre  is  indefinite  till  it  be  shewn  what  Blackacre 
is.  Then  he  said  that  the  word  *'  everything  "  is  too  indefinite ;  but 
it  will  be  rendered  definite  as  soon  as  it  is  known  what  the  parties 
are  contracting  about,  and  here  that  is  to  be  found  in  writing  in  the 
memorandum  of  the  10th  of  March.  It  seems  to  me,  therefore, 
that  if  the  memorandum  of  the  15th  was  delivered  with  the  words 
struck  out,  there  was  a  sufficient  contract  in  writing.  With 
regard  to  the  letter  of  the  17th,  the  effect  of  that  will  depend  upon 
the  state  in  which  the  document  of  the  15th  was  when  it  was 
delivered,  and  we  cannot,  therefore,  tell  what  its  effect  is  till  the 
jury  have  found  what  is  the  truth  upon  that  point.  (3)  I  think, 
therefore,  that  this  case  must  go  down  to  a  new  triaL 

Keatii^g,  J.  I  am  of  the  same  opinion.  With  reference  to  the 
point  that  bas  been  so  much  argued,  namely,  whether  this  was  a 
contract  that  required  to  be  in  writing,  I  do  not  intend  to  dissent 
from  the  rest  of  the  Court;  at  the  same  time,  I  should  feel  much 
more  clear  if  any  authority  for  it  had  been  produced.  My  doubt 
arises  on  the  words  of  the  statute :  "  any  contract  or  sale  of  any 

(1)  1  Ky.  Sb  Mood.  198.  when  it  was  delivered,  the  documents 

(2)  1  Ex.  241;  17  L.  J.  (Ex.)  182.  of  the  10th,  15th,  and  17th,  together 

(3)  Jame8,Q.C.f  and  F.  Turner,  were  constituted  a  sufficient  memorandum  of 
prepared,  when  they  were  stopped  by  the  contract.      The  Court,  however, 
the  Court,  to  argue,  that  in  whatever  heard  no  argument  upon  this  point, 
state  the   document  of  the  15th  was 
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interest  In  or  concerning  land."     No  case  has  been  adduced  in        I8fi9 
which  the  party  to  the  contract  did  not  part  with  some  intercEt  in      Homet 
land ;  but  I  do  not  feel  strongly  enough  on  the  subject  to  lead  me     grwham. 
to  dissent.    If,  then,  this  is  a  contract  within  the  statute,  it  is  im** 
possible  that  we  should  give  judgment  without  knowing  what  was 
the  written  memorandum  on  which  we  have  to  decide.    I  would  go 
further,  and  express  my  individual  opinion  that  if  the  parol  con- 
tract was  to  be  relied  on,  the  evidence  of  such  a  contract  was  wholly 
unsatisfactory,  and  such  as  the  Court  could  not  have  regarded  as 
sufficient     The  plaintiff,  however,  relied  on  a  written  contract,  and 
it  is  impossible  for  us  to  give  judgment  upon  that  without  know- 
ing what  was  the  written  memorandum  on  which  we  have  to  decide, 
and  that  the  jury  have  not  fbund ;   and  I  think,  therefore,  there 
must  be  a  new  trial. 

• 
Brett,  J.    I  am  of  opinion  that  the  plaintiff  could  not  recover 

upon  proof  of  a  mere  verbal  agreement  It  seems  to  me  that 
in  this  case  the  primary  and  direct  object  of  the  agreement  was 
an  interest  in  land  to  be  given  to  the  plaintiff.  He  does  not  bring 
his  action  for  work  and  labour,  or  sue  the  defendant  for  not  having 
used  his  best  endeavours  to  procure  the  lease,  but  the  action  is  for 
the  damages  he  has  sustained  by  reason  of  his  not  having  obtained 
the  interest  in  land  which  he  was  entitled  under  the  agreement  to 
receive.  It  is  impossible,  therefore,  as  it  seems  to  me,  to  say  that 
the  contract  sued  upon  was  not  a  contract  or  sale  of  an  interest 
in  land.  The  case  of  Savage  v.  Canning  (1)  is  rather  against  the 
plaintiff,  for  it  was  there  held  that  the  plaintiff  could  not  recover 
upon  the  special  contract,  although  the  Court  held  that  such  con- 
tract having  been  executed,  an  implied  contract  (which  could  be 
enforced)  arose  to  pay  for  the  work  and  labour  which  had  been 
enjoyed  by  the  defendant.  The  case  most  in  the  plaintiff's  favour 
is  Bein  v.  Lane  (2),  but  that  is  distinguishable  on  the  grounds 
which  I  stated  during  the  argument  I  agree  with  my  Lord  that 
the  cases  on  the  Stamp  Act  afford  a  strong  analogy  to  the  present 
one,  and  are  in  the  defendant's  favour. 

I  also  agree  with  my  Brother  Keating,  that  the  evidence  of  a 
parol  agreement  was  so  unsatisfactory  that  the  Court  would  have 

(1)  1  Ir.  L.  Kcp.  C..L.  434.  (2)  Law  Rep.  2  Q.  B.  144. 
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1869        set  aside  the  verdict  on  that  ground  if  it  had  rested  only  on  the 
HoBSEY     P«^rol  contract. 
^  ^'  Under  these  circnmstances  there  must  be  a  new  triali  that  the 

jury  may  find  the  truth  concerning  the  erasure  in  the  document  of 

the  15th. 

Byles,  J.    I  am  of  the  same  opinion.    I  think  this  case  is 

clearly  within  the  4th  section  of  the  Statute  of  Frauds,  and  as  the 

jury  could  not,  or  would  not,  find  what  was  the  truth  with  respect 

to  the  written  contiuct,  we  cannot  tell  how  the  verdict  shall  be 

entered. 

Bttle  ahsoltUefor  a  new  trial. 

Attorney  for  plaintiff:  (?.  Brady.  * 
Attorneys  for  defendant :  8hvm  <6  Grossman. 


j^o«.  10.  Ex  PABTE  JANE  MENHENNET. 

Fines  and  Becoveries  Act,  3  <fc  4  Wm,  4,  c.  74 — Examination  hrf<yrt  One 
Commissioner — Eis  Death — Absence  qf  Affidavit, 

Where  one  of  two  commissioners  who  had  taken  the  acknowledgment  of  a  deed 
by  a  married  woman  was  interested,  and  had  taken  no  part  in  the  examination, 
and  in  consequence  of  the  death  of  the  other  commissioner  (who  was  not  interested) 
the  affidavit  required  by  Rule  3  of  Hilary  Term,  4  Wm.  4,  could  not  be  made, — 
The  Court  refused  to  allow  the  certificate  of  acknowledgment  to  be  filed. 

Semhle,  that,  except  in  cases  of  reasonable  necessity,  both  the  commissioners 
ought  to  be  disinterested. 

One  of  two  commissioners  who  had  taken  the  acknowledgment 
of  a  deed  by  a  married  woman,  being  interested  in  the  transaction 
as  solicitor  for  the  lady,  took  no  part  in  her  examination.  Both 
commissioners  signed  the  certificate  required  by  s.  84  of  3  &  4 
Wm.  4,  c.  74 ;  but,  by  reason  of  the  death  of  the  commissioner 
who  was  not  interested,  and  by  whom  the  separate  examination 
required  by  the  Eules  of  Hilary  Term,  4  Wm.  4,  was  made,  without 
his  haying  made  the  prescribed  affidavit,  the  transaction  could  not 
be  completed  in  strict  accordance  with  those  rules. 

WiUoughby  moved  that  the  proper  officer  might  be  directed  to 
file  the  certificate  of  record,  upon  an  affidavit  by  the  surviving 
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commissionei'  deposing  to  the  facts  withia'  his  knowledge.     He 
submitted  that  the  strict  requirements  of  the  Bules  of  Court  might    exparte 
in  case  of  necessity  be  dispensed  with :  and  he  referred  to  In  re  ^^™''^"^- 
Seholefield.  (1) 

[BoviLL,  C. J.  The  79th  section  of  the  Act  requires  the  acknow- 
ledgment to  be  taken  before  a  judge  of  one  of  the  superior  Courts, 
or  a  master  in  Chancery,  or  before  two  commissioners.] 

The  rule  of  Court  shews  that  tlie  examination  of  the  married 
woman  may  be  made  by  one  of  the  commissioners,  where  the  other 
commissioner  is  interested  in  the  transaction :  and  that  is  what 
took  place  here, 

[WiLLES,  J.  The  17  &  18  Vict.  c.  75,  s.  1  (2),  may  be  taken  to 
be  a  legislative  declaration  that  the  acknowledgment  should  be 
taken  before  both  the  commissioners. 

Btles,  J.  The  attorney  concerned  in  the  transaction  should 
not  act  as  one  of  the  commissioners.] 

It  is  almost  the  universal  practice  for  the  attorney  so  to  act ; 
and  in  many  cases  it  is  difficult  to  obtain  the  services  of  two  dis- 
interested commissioners. 


(1)  3  N.  C.  293 ;  8  Scott,  657. 

(2)  That  Act,  after  recitiDg  the  pro- 
Tisions  of  the  3  &  4  Wm.  4,  c.  74,  as  to 
acknowledgments  of  deeds  by  married 
women,  and  that  'Mt  is  apprehended 
that  deeds  executed  by  married  women 
under  the  provisions  of  the  said  Act  mn y 
be  liable  to  be  invalidated  by  the  cir- 
cumstance that  the  judge,  or  master  in 
Chancery,  or  one  or  both  of  the  com- 
missioners  taking  the  acknowledgment, 
may  be  or  may  have  been  interested  or 
concerned,  either  as  a  party  or  other- 
wise, in  the  transaction  giving  occasion 
for  such  acknowledgment,  and  it  is  not 
expedient  that  deeds  executed  in  good 
faith  under  such  circumstances  should 
bo  invalidated,"  enacts,  in  s.  1,  that 
**  no  deed  which  has  been  acknowledged 
or  which  shall  hereafter  be  acknowledged 
by  a  married  woman  before  a  judge  of 
one  of  the  superior  Courts  of  Westmin- 
ster, or  a  master  in  Chancery,  or  before 

VouV. 


two  of  the  perpetual  commissioners^  or 
two  special  commissioners  appointed  as 
by  the  said  act  is  required,  shall  be  im- 
peached or  impeachable  at  any  time 
after  the  certificate  of  such  acknowledg- 
ment has  been  filed  of  record  in  tlio 
Court  of  Common  Pleas  at  Westminster, 
by  reason  only  that  such  judge,  or 
master  in  Chancery,  or  such  commis- 
sioners, or  either  of  them,  was  or  were 
interested  or  concerned,  either  as  a  party 
or  parties,  or  as  attorney  or  solicitor,  or 
clerk  to  the  attorney  or  solicitor,  of  one 
of  the  parties,  or  otherwise,  in  the  trans- 
action giving  occasion  for  such  acknow-^ 
ledgment." 

Sect.  3  enables  the  Court  of  Common 
Pleas  from  time  to  time  to  make  any 
Rules  which  to  them  may  seem  fit  for 
preventing  any  commissioners  interested 
or  concerned  as  aforesaid  from  taking 
any  acknowledgment  under  the  recited 
Act. 
C  2 
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1869  BoYiLL,  C  J.    The  Rule  of  Hilary  Term,  4  Wnu  4,  constmed 

Expaktb"  ^^  the  Act  of  17  &  18  Vict  c.  75,  must  not  be  considered  as 
MuiiMxicfi.  approving  or  confirming  the  practice  of  taking  acknowledgments 
by  an  interested  commissioner  Except  in  cases  of  reasonable 
necessity,  at  all  events,  both  of  the  commissioners  ought  to  be 
disinterested,  and  the  acknowledgment  should  be  taken  before 
both.    The  whole  proceeding  here  is  irregular. 

WiLLES,  J,  The  17  &  18  Vict  c.  75,  was  passed  in  consequence 
of  doubts  being  entertained  whether  this  Court  had  not  power  to 
quash  or  remove  from  the  file  the  certificate  where  the  acknow- 
ledgment had  been  taken  before  a  person  who  was  interested  in 
the  transaction.  It  was  not  intended  to  justify  the  commissioners 
in  acting  irregularly ;  but  merely  that  an  innocent  purchaser  should 
not  be  prejudiced  by  the  irregularity.  It  is  true,  the  Bule  of  Court 
provides  that,  *'  where  any  acknowledgment  shall  be  made  by  any 
married  woman  of  any  deed  under  and  by  virtue  of  the  said  Act 
before  commissioners  appointed  under  the  said  Act,  one  at  least  of 
the  said  commissioners  shall  be  a  person  who  is  not  in  any  manner 
interested  in  the  transaction  giving  occasion  for  such  acknowledg- 
ment, or  concerned  therein  as  attorney,  solicitor,  or  agents  or  as 
derk  to  any  attorney,  solicitor,  or  agent  so  interested  or  concerned.'* 
But  that  does  not  help  the  applicant,  because  here  the  examina- 
tion took  place  before  one  commissioner  only,  and  there  is  no 
affidavit  by  hinu 

Byles,  J.,  concurred. 

Bule  refused. 

Attorney  for  applicant :  T.  H.  Strangways. 
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TIVIAN  AOT  Othkbs  v.  THE  MERSEY  DOCKS  AND  HARBOUR  BOARD.         18«9 

Meney  Dock  Ads  Consdidaiicn  Act,  1858,  Cofutruction  of— Wreck--  ^^'  ^^' 

Lien  qf  the  Board  on  Cargo  saved  by  them. 

The  59tlL  section  of  the  Mersey  Dock  Acts  Consolidation  Act,  1858  (21  &  22 
Tict  a  xcii.),  impowers  the  defendants  to  raise,  destroy,  &c^  any ''  wrecks  of  vessels 
and  any  vessels  that  shall  be  sank  in  any  dock,  &a,  within  the  port  of  Liver- 
pool,'' which  may  he  an  obstruction  to  the  navigation,  and,  in  case  the  master  or 
owner  of  ''soch  vessel  or  other  obstruction"  shall  neglect  to  pay  the  charge  of 
removing  *'the  same"  for  the  space  of  three  days  after  demand,  to  seU  '*the 
same,"  and  out  of  the  proceeds  retain  the  expense  Incurred  in  raising,  destroying, 
Ao,  '^such  wrecks  or  other  obstructions,"  rendering  the  overplus  to  the  person 
entitled  to  the  same. 

The  ship  Swansea  came  into  collision  with  another  vessel  and  was  sunk  in  the 
Mersey,  within  the  port  of  Liverpool,  having  on  board  copper  ore  and  other 
goods  belonging  to  the  plaintifGs.  The  defendants  took  possession  of  the  wreck, 
which  obstructed  the  navigation,  and  claimed  the  exclusive  right  of  dealing  with 
ahip  and  cargo.  A  portion  of  the  cargo  (worth  about  12007.)  was  raised  by  them 
ftQfm  the  wreck,  at  a  cost  of  294Z.  148.,  and  they  ultimately  blew  up  and  destroyed 
the  huU  of  the  vessel  and  the  rest  of  the  cargo.  The  expense  incurred  by  them 
in  removing  the  obstruction  caused  by  ship  and  caiigo  was  about  45002. : — 

Hdd^  that  the  defendants  were  not  entitled  to  detain  the  plaintiffs'  goods  to  in- 
•demnify  themselves  for  the  costs  incurred  in  the  destruction  of  the  ship,  of  which 
the  plaintiffs  were  not  the  owners. 

Special  case  stated  for  the  opinion  of  the  Clourt  under  a  judge's 
-order,  without  pleadings. 

1.  On  the  2l8t  of  December,  1867,  the  steam  ship  Swansea 
•came  into  collision  with  the  steamer  MagnetiCy  and  was  sunk  in 
the  If ersejy  within  the  port  of  Liverpool,  and  was  and  continued 
to  be  when  so  sunk  an  obstruction  to  the  safe  and  convenient 
navigation  of  the  port. 

2.  The  Swansea  at  the  time  she  was  sunk  belonged  to  John 
Bacon,  of  Liverpool,  and  had  on  board  a  cargo  consisting,  amongst 
•other  goods,  of  silver  and  copper  ores,  and  barilla,  a  portion  of 
which  belonged  to  the  plaintiffs. 

3.  The  defendants  are  a  corporate  body  constituted  under  The 
Mersey  Dock  Acts  Consolidation  Act,  1858  (21  &  22  Yict  c.  zciL), 
to  which  either  party  was  to  be  at  liberty  to  refer  on  the  argu- 
ment. By  s.  59  of  that  Act  it  is  provided  that  **  the  board  may 
raise,  destroy,  remove,  and  take  away  any  wrecks  of  vessels,  and 
^my  vessels  that  shall  be  sunk  in  any  dock  or  elsewhere  within  the 
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1869       port  of  Liverpool,  or  in  any  of  the  sea  channels  leading  thereto^ 
Vivian"  8Jid  ^  ^^  their  judgment  an  obstruction  to  the  safe  and  convenient 
j-r^—y     navigation  or  use  thereof  and  may  also  remove  any  stone,  timbers^ 
Books  Boabd.  anchors,  or  other  obstructions  or  impediments  to  such  navigation 
that  may  be  found  or  arise  therein ;  and,  in  case  the  master  or 
owner  of  such  vessel  or  other  obstruction  shall  refuse  or  neglect  to 
pay  the  charge  of  removing  the  same  for  the  space  of  three  days- 
after  demand,  or  in  case  any  such  master  or  owner  cannot  be 
found,  then  the  board  may  sell  the  same,  and  out  of  the  proceeds- 
of  such  sale  retain  the  expenses  incurred  in  raising,  destroying, 
and  removing  such  wrecks  or  other  obstructions,  and  the  charges, 
of  detainer  and  sale,  rendering  the  overplus  to  the  person  entitled 
to  the*  same ;  and,  if  from  such  proceeds  sufficient  to  pay  the  afore- 
said charges  shall  not  be  recovered,  then  the  deficiency  shall  be 
recoverable  from  the  master  or  owner  of  such  vessel  or  articles  so 
raised,  destroyed,  or  removed,  in  like  manner  as  penalties  are  by 
this  Act  authorized  to  be  recovered.*' 

4.  Shortly  after  the  sinking  of  the  Swansea,  arrangements  wer& 
made  by  the  plaintiffs  with  the  Liverpool  Steam-Tug  Company 
for  the  recovery  of  their  goods  by  removing  and  raising  them  from 
the  wreck  of  the  Swansea.  Under  these  arrangements,  218  bags 
of  barilla  (being  a  portion  of  the  plaintiffs'  goods)  were  raised  and 
landed;  and  a  further  portion  might  have  been  raised  and  re- 
covered under  the  aforesaid  arrangements,  when  the  defendants 
took  possession  of  the  wreck,  and  claimed  the  exclusive  right  of 
dealing  with  the  Swansea  and  the  caigo  on  board  of  her. 

5.  The  218  bags  of  barilla  have  been  delivered  to  the  plaintiffs. 

6.  The  defendants  so  intervened  and  took  possession  of  the 
wreck  with  a  view  of  removing  with  all  possible  dispatch  the 
obstruction  which  the  wreck  of  the  Swansea  caused  to  the  safe  and 
convenient  navigation  of  the  port  of  Liverpool. 

7.  In  answer  to  the  complaints  of  the  plaintiffs  with  reference  ta 
these  proceedings,  the  following  letter  was  sent  to  them  on  behalf 
of  the  defendants : — 

"  Marine  Surveyor's  Office,  28  Dec  1867. 
"Keferring  to  the  subject  of  our^  interview  this  ^morning,  I, beg. 
to  inform  you  that,  after  full  consideration  of  the  circumstances  of 
the  case,  I  feel  that  I  cannot  properly  delay  any  longer  the  making. 
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x>f  such  arrangements  as  may  be  necessary  for  the  remoyal  or        1869 
destruction  of  the  wreck.    Beferring  to  your  mention  of  Messrs.      vivian 
Vivian,  I  beg  to  say  that  I  cannot  regard  their  interest  in  the      -M^gpf 
matter.    The  cargo,  a^  one  of  the  incidents  of  the  wreck,  is  liable  Dookb  Boabd. 
along  with  the  rest  for  the  expenses  of  removaL    Incidentally  to 
such  removal,  I  may  find  it  necessary  to  raise  some  part  of  the 
<^aTgo  in  the  first  instance ;  and,  if  any  persons  claiming  to  act  for 
owners  or  consignees  of  cargo  wish  to  interfere,  they  must  first 
furnish  me  with  a  sufficient  indemnity  to  cover  all  expenses  that  I 
may  eventually  incur  in  the  removal  or  destruction  of  the  hull. 

(Signed)    «  Graham  H.  Hill." 
The  Messrs.  Vivian  mentioned  in  this  letter  are  the  plaintiffs,  i 
The  indemnity  referred  to  was  not  given  by  the  plaintiffs. 

8.  A  few  days  after  the  defendants  took  possession  of  the  wreck 
of  the  Sfvansea  they  ordered  a  survey  to  be  held ;  and,  as  it  was 
found  that  the  sand  had  banked  round  the  vessel  to  such  an  extent 
that  it  was  impossible  to  get  chains  under  her  so  as  to  raise  her, 
ihe  defendants  determined  to  lighten  her  of  some  of  her  cargo. 
Accordingly,  on  or  about  the  1st  of  January,  1868,  the  defendants 
proceeded  to  remove  portions  of  the  cargo  from  the  wreck,  and  to 
bring  them  ashore,  and  continued  doing  so  imtil  the  22nd. 

9.  Between  the  1st  and  the  22nd  of  January,  the  defendants 
j^ised  and  landed  a  portion  of  the  plaintiffs*  goods,  viz.  the  goods 
which  are  the  subject  of  this  action ;  and  the  expenses  which  they 
incurred  in  so  doing  amounted  to  2947.  145. 

10.  On  the  22nd  of  January  the  tides  no  longer  suited  for  the 
raising  of  cargo,  on  account  of  its  being  low-water  at  night.  On 
the  30th  the  tide  again  answered;  but  it  was  found  that  the 
hatchway  from  which  the  goods  had  been  previously  removed  was 
filled  up  with  sand,  and  the  defendants,  who  expected  that  if  they 
opened  another  hatchway  it  would  likewise  in  a  very  short  time  fill 
\vith  sand,  resolved  to  abandon  and  did  abandon  all  attempts  to 
•remove  and  raise  any  more  cargo. 

11.  After  having  wholly  abandoned  all  attempts  to  remove  any 
more  cargo,  the  defendants  proceeded,  in  February,  1868,  to  make 
attempts  to  raise  the  wreck  by  means  of  chains  which  were  placed 
under  the  vessel ;  and  these  attempts  were  continued  until  tlie 
following  July,  but  were  unsuccessful 
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1869  12.  In  May,  1868,  the  plamtifiEs  applied  to  the  defendants  for 

ViviAw      the  delivery  of  such  of  their  goods  as  had  been  raised  and  landed 

-mJ^,,^     by  the  defendants  between  the  1st  and  22nd  of  Jannary,  and  at 

Docks  Boabd.  the  same  time  tendered  to  the  defendants  294i  143.,  being  the 

expenses  which  the  defendants  had  incurred  in  raising  and  landing 

those  goods. 

13.  The  defendants  refused  this  tender,  and  also  refused  to- 
deliver  the  goods  to  the  plaintiffs,  but  made  them  the  proposal 
contained  in  the  following  letter : — 

«  Marine  Surveyor's  Office.  May  4th,  1868. 
"  Wreck,  Swansea. 
**  Your  letter  of  the  7th  of  March,  offering  to  pay  charges  on 
certain  cargo  removed  £rom  the  wreck  of  the  steamer  Swcmsea, 
sunk  in  the  channel  of  the  Mersey,  or  to  guarantee  whatever  may 
be  found  to  be  due  (together  with  the  several  representations  made 
to  me  on  your  behalf  by  Captain  Edgell),  has  been  considered  by 
the  Marine  Committee,  and  I  am  instructed  to  reply  thereto. 

*^  Your  letter  states  generally  your  authorization  as  representa* 
tive  of  owners  and  underwriters  of  Swansea's  cargo,  without  speci- 
fying the  particulars  of  cargo  subject  to  such  authority;  therefore 
it  is  assumed,  subject  to  your  correction,  that  you  represent  the 
owners'  interest  in  the  whole  of  the  cargo  shipped  for  Messrs. 
Yivian,  which,  according  to  the  best  information  I  can  obtain,  was 
nearly  as  follows : — Copper  ore  in  bulk,  285  tons ;  Barilla  in  bags, 
29  tons ;  Silver  ore,  5  tons,  18  cwt., — total,  319  tons,  18  cwt. :  and 
of  this  cargo  the  portion  removed  from  the  wreck  and  now  in  tho 
custody  of  the  board  is.  Copper  ore  in  bulk  (estimated  at)  13  cwt,. 
Barilla  in  bags  (estimated  at)  16  tons,  12  cwt..  Silver  ore  (esti- 
mated at)  3  tons,  5  cwt., — estimated  total,  19  tons,  18|  cwt. :  so 
that,  of  the  whole  cargo  included  in  your  ownership,  only  about 
one  eighteenth  part  has  been  removed,  and  fourteen-fifteenths  still 
remain  as  an  obstruction  in  the  channel. 

"  Under  these  circumstances,  it  is  impossible  at  present  to  render 
account  of  what  may  be  found  to  be  due  from  the  owners  of  the 
cargo :  but,  as  further  proceedings  must  necessarily  be  tedious,  the- 
Marine  Committee  have  instructed  me  to  say  that  they  are  anxioua- 
to  meet  as  far  as  possible  the  wishes  of  the  owners,  and  that,  pro- 
vided public  funds  intrusted  to  their  administration  are  properly^ 
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protected,  they  will  not  object  to  the  delivery  up  to  you  of  the        1809 
portion  of  cargo  in  their  cnstody.    By  inquiry  of  the  agent  of      \jyias 
Messrs.  Yiyian,  and  others  interested,  the  value  of  the  Swansea^s     ]j£^t 
cargo  has  been  approximately  ascertained ;  and  it  appears  that  the  ^^oosb  Boasd. 
portion  now  in  custody  of  the  board,  for  which  you  claim,  is  worth 
nearly  1200Z. 

''The  portion  of  expenses  already  incurred,  calculated  rateably 
according  to  that  value,  amounts  to  2947. 143.,  or  in  round  numbers 
3007. ;  and  the  committee  are  of  opinion  that  if,  in  addition  to  that 
sum,  a  like  amount  were  paid  down  to  cover  the  risk  of  deficiency 
in  removing  and  realizing  the  remainder  of  the  property  which  you 
claim  to  represent,  the  justice  of  the  case  would  be  met ;  and  upon 
such  payment  they  would  be  willing  to  release  from  all  lien  the 
cargo  now  in  the  board's  custody, — the  proposed  sum  of  6007.  to  be 
carried  to  account,  to  be  ultimately  dealt  with  accordingly  as  the 
final  result  may  shew  surplus  or  deficiency. 

(Signed)    «  Graham  H.  HilL" 

The  plaintiffs  did  not  accept  this  proposal. 

14.  On  the  20th  of  May,  1868,  the  defaidants'  solicitor  sent  to 
the  solicitors  of  the  plaintiffs  the  following  letter : — 

"  Liverpool,  26th  May,  1868. 
''  Copper  ex  Swansea. 

**  In  this  case  the  board  removed  from  the  sunken  hull  of  the 
Swansea  a  quantity  of  ore  of  which  a  portion  is,  as  I  am  informed, 
the  property  of  Messrs.  Vivian.  The  board  are  still  working  upon 
the  hull,  which  is  believed  still  to  contain  a  further  quantity  of 
ore  also  belonging  to  Messrs.  Vivian,  forming  part  of  the  same 
shipment  with  that  which  was  removed  from  the  hull  in  the  first 
instance ;  and  it  is  quite  possible  that  further  quantities  of  Messrs. 
Vivian's  ore  may  be  removed  from  the  hulL  Under  these  circum- 
stances, I  submit  that  the  operation  must  be  regarded  as  stQl 
pending,  and  that  the  board  cannot  reasonably  be  required  to  give 
up  the  portion  already  removed,  until  they  have  finished  the  work, 
and  are  in  a  position  to  render  a  statement  of  the  entire  charges 
applicable  to  the  cargo  removed. 

"  You  will,  I  think,  agree  with  me,  that,  where  the  process  of 
removing  cargo  is  going  on  day  by  day,  it  would  not  be  reasonable 
that  the  owner  should  at  the  end  of  any  day  be  able  to  come  to 
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1869       the  board  and  say,  ^Here  is  the  money  you  have  spent  to-day  in 

VivLur      removing  this  particular  bit  of  my  cargo,  which  is  very  valuable  : 

jl^^g^     give  it  to  me,*  when  on  the  following  day  the  cargo  removed  might 

Doom  Boabd.  not  be  worth  half  the  sum  expended  in  getting  it 

**  I  will  admit  that  a  tender  of  3001.  was  made  to  the  marine 

surveyor  of  the  board,  in  respect  of  the  expenses  incurred  in 

removing  the  portion  of  Messrs.  Vivian's  cargo  which  had  been 

obtained  up  to  that  time.    If  you  determine  to  sue,  you  may 

issue  your  writ  and  send  it  to  me. 

(Signed)     **  A.  T.  Squarey.'* 

15.  All  the  attempts  which  were  made  between  Febniary  and 
July,  1868,  to  raise  the  wreck  by  means  of  chains  failed. 

16.  Between  the  22nd  of  January  and  the  13th  of  July,  1868, 
no  cargo  whatever  was  raised  by  the  defendants.  In  fact,  they  did 
not  during  that  time  make  or  contemplate  making  any  attempt  to 
remove  from  the  wreck  or  raise  separately  from  the  wreck  any 
goods  whatsoever : .  and  no  inference  to  the  contrary  was  to  be  drawn 
fix>m  the  letter  of  the  26th  of  May,  1868. 

17.  In  July,  1868,  the  attempts  to  raise  the  Swansea  by  means 
of  chains  having  wholly  failed,  the  defendants  determined  to  blow 
up  the  wreck,  and  accordingly  commenced  blasting  operations  on 
the  13th  of  that  month.  These  operations  were  continued,  as  the 
weather  and  tides  permitted,  until  the  9th  of  November,  by  which 
time  the  whole  of  the  wreck,  including  cargo,  was  blown  up,  with 
the  exception  of  certain  goods  which  were  during  the  blasting 
operations  removed  from  the  vessel,  as  hereinafter  mentioned. 

18.  During  the  blasting  operations,  as  parts  of  the  vessel  were 
blown  up,  and  as  portions  of  the  cargo  on  board  became  exposed, 
such  goods  as  could  be  readily  got  at  were  removed  txom  the  vessel 
and  brought  ashore.  These  goods,  amounting  in  value  to  about 
212/.,  included  some  of  the  plaintiffs'  goods,  which  however  are  not 
the  subject  of  this  action.  The  whole  of  the  expenses  incurred  by 
the  defendants  in  blowing  up  and  removing  the  wreck  of  the  vessel 
and  cargo  amounted  to  4485Z.  1 2a.  10(2.  No  part  of  this  expense 
was  incurred  separately  or  specially  in  and  about  the  recovery  of 
the  goods  which  were  brought  ashore  during  the  blasting  opera- 
tions :  but,  if  the  defendants  had  not  saved  these  goods  by  removing 
them  from  the  Swansea  and  bringing  them  ashore,  the  total  ex- 
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pense  incurred  by  them  would  have  been  less  than  44857. 125. 10(2.,        1869 
by  402.  or  507.  ^Viviak 

19.  On  the  20th  of  November,  1868,  after  the  whole  of  the     ^j^^^ 
yneck  had  been  blown  up  and  removed,  the  defendants  sent  the  Docks  Boabd. 
following  letter  to  the  owner  of  the  Swansea : — 

''  Marine  Surveyor's  Office,  20  Nov.  1868. 

'*  I  beg  to  inform  you  that  subsequently  to  the  notice  which  I 
gave  you  on  the  21st  of  December,  1867,  of  the  danger  caused  to 
the.  navigation  by  the  sinking  of  your  steamer  Swansea  in  the 
Crosby  Channel,  as  no  steps  were  taken  by  yourself  for  removal 
of  the  obstruction,  the  water-bailiff  of  the  Mersey  Docks  and  Har- 
bour Board  proceeded,  under  my  direction,  and  with  the  sanction 
of  the  commissioners  for  the  Mersey  conservancy,  with  the  opera- 
tions necessary  for  the  safety  of  navigation.  These  proceedings 
have  now  been  completed  by  the  total  destruction  of  the  vessel. 
For  the  charges  incurred  in  abating  this  obstruction  to  tlie  navigar 
tion  of  the  Mersey,  the  owners  are  liable  to  the  board. 

''  The  charges  incurred,  including  an  estimated  per-centage  to 
be  paid  to  the  Liverpool  Steam-Tug  Company  on  the  value,  when 
.ascertained,  of  a  quantity  of  ore  saved  from  the  wreck,  amount  to 
45642.  159.  9^.,  which  has  been  reduced  by  a  payment  made  by  the 
underwriters  of  a  part  of  the  cargo  on  a  cask  of  silver  ore,  and  by 
sale  of  some  old  materials  recovered  from  the  wreck,  to  45157.  5s.  8c2. 

^  A  tender  has  also  been  made  by  the  owners  of  the  greater  part 
of  the  cargo  saved,  of  salvage  on  the  said  cargo  to  the  amount  of 
3007.,  by  which  the  balance  is  reduced  to  42157.  5s.  8^. 

''  I  may  add,  for  your  information,  that  this  board  has  claimed 
to  hold  the  whole  of  the  cargo  saved,  against  the  entire  charge 
incurred ;  but  the  parties  interested  in  such  cargo  are  contending 
that  cargo  is  only  liable  for  expenses  actually  incurred  in  raising 
it,  and  not  for  expenses  incurred  on  the  wreck  of  the  vessel  This 
question  is  now  in  course  of  decision ;  and,  if  the  position  taken  by 
the  board  is  sustained,  the  sum  payable  by  you  will  be  reduced  by 
the  net  proceeds  of  the  cargo  saved.  The  value  of  the  cargo  in- 
volved in  the  question  to  which  I  have  referred  may  be  estimated  at 
10002.,  leaving  32157.  5s.  8(7.,  which  will  in  any  case  be  payable  by 
you  to  the  board.  I  have,  therefore,  to  request  that  this  amount 
may  be  paid  at  your  earliest  convenience  to  the  treasurer,  leaving 
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1869       the  remainder  of  the  claim  open  pending  the  result  of  the  proceed- 
YiYi^      ings  in  respect  of  the  cargo. 

jjji^^^  *' Besides  the  cargo  above  referred  to,  chain  cable  broken  in 
D00&8  BoABD.  pieces,  about  90  fathoms,  three  anchors,  and  some  other  articles  of 
trifling  value,  estimated  to  be  worth  altogether  about  357.,  are 
lying  at  the  Tozteth  Dock,  and  will  be  given  up  to  you  on  your 
payment  of  the  sum  now  demanded,  but  otherwise  will  be  sold, 
and  the  amount  credited  to  the  wreck,  after  three  days  from  this 
date.  (Signed)    **  Graham  H.  Hills." 

20.  It  was  agreed  that  the  Court  should  have  power  to  draw  all 
such  inferences  of  £Etct  as  a  jury  ought  to  hare  drawn. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendants  were  entitled,  under  the  powers  conferred  upon  them 
by  the  Mersey  Dock  Acts  Consolidation  Act,  1858,  to  refuse  to 
deliver  to  the  plaiatifiEs  the  goods  of  the  plaintiffs  which  were  raised 
and  landed,  as  before  mentioned,  between  the  1st  and  22nd  of 
January,  1868. 

Sir  G.  Eonyman,  Q.C,  (J.  C.  Mathew  with  him),  for  the  plaintiffs. 
The  sunken  vessel  being  an  obstruction  to  the  navigation,  the 
defendants  might  under  the  authority  vested  in  them  by  the  act 
of  parliament  raise  or  destroy  her  at  her  owner's  expense ;  and  it 
may  be  that,  as  incidental  to  that  operation,  they  might  raise  the 
cargo  ;  but  there  is  no  provision  in  the  Act  which  enables  them  to 
charge  the  owners  of  the  cargo  with  the  expense  of  removing  or 
raising  either  ship  or  cargo.  They  may  ^^  raise,  destroy,  remoye, 
and  take  away  any  wrecks  of  vessels  and  any  vessels  that  shall  be 
sunk  "  and  be  in  their  judgment  an  obstruction  to  the  navigation ; 
and  they  may  '^remove  any  stone,  timbers,  anchors,  or  other 
obstructions  or  impediments  to  such  navigation."  The  obstructions 
or  impediments  there  spoken  of  must  be  obstructions  or  impedi- 
ments ejusdem  generis.  The  language  is  not  such  as  the  legisla- 
ture would  be  likely  to  use  with  reference  to  "  cargo." 

[Brett,  J.  May  the  board  destroy  the  cargo,  if  its  destruction 
be  necessary  for  the  removal  of  the  vnreck  ?] 

Possibly  they  may,  as  incident  to  the  duty  cast  upon  them  of 
removing  the  yessel.  But  the  question  is,  at  whose  expense  is  that 
to  be  done  ?    The  first  part  of  s.  59  clearly  cannot  apply  to  goods. 
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[EEATiNGy  J.    The  interpretation  clause  (s.  8),  in  defining  the        1869 
meaning  of  "  vessel,"  does  not  speak  of  "  cargo  :**  and,  in  defining      Vivian 
the  meaning  of  ^  owner,"  it  makes  a  distinction  between  the  owner      ^^,skt 
of  the  yessel  and  the  owner  of  the  goods.]  J>ooeb  Boari>. 

The  second  branch  of  the  section,  which  enables  the  board  to 
sell  the  salvage,  and  to  charge  the  master  or  owner  with  the 
expense  incurred  in  excess  of  the  sum  realized,  is  also  applicable 
solely  to  the  owner  of  the  ship  or  other  obstruction.  The  case 
does  not  find  that  the  goods  were  an  obstruction  to  the  navigation. 
The  hull  of  the  vessel  would  equally  obstruct  whether  with  or 
without  cargo. 

[Bkett,  J.  The  cargo  necessarily  adds  to  the  difficulty  of  raising 
the  ship  which  is  the  obstruction.] 

At  all  events,  the  defendants  had  no  right  to  detain  the  goods 
which  were  saved,  after  the  plaintiffs  bad  tendered  them  the  ex-* 
pense  of  their  recovery*  Their  claim  to  hold  them  as  a  security 
for  the  expense  incurred  in  raising  or  destroying  the  ship  was 
clearly  wrongful. 

Quaiuy  Q.C.  (Madaehlan  with  him),  contra.  The  object  of  the 
provision  in  question  was,  to  enable  the  board  to  remove  all  im- 
pediments to  the  free  navigation  of  the  port  of  Liverpool ;  and  the 
power  to  charge  the  owners  of  that  which  causes  the  obstruction 
with  the  expense  incurred  in  its  removal,  is  given  as  incident  to 
the  power  and  the  duty  vested  in  and  imposed  upon  them  as  a 
public  body  to  keep  the  navigation  free  and  unobstructed.  The 
first  part  of  s.  59  impowers  them  to  remove  "  any  wrecks  of  vessels." 
Those  words  are  not  necessarily  confined  to  the  ship  itself,  but 
have  a  far  wider  meaning.  Lord  Coke,  commenting  upon  the 
statute  West.  1  (3  Edw.  1),  c.  4,  says  (1) :  "  Wreck  of  the  sea  in 
l^al  understanding  is  applied  to  such  goods  as  after  shipwreck  at 
sea  are  by  the  sea  cast  upon  the  land."  The  wreck  or  obstruction 
here  is,  the  ship  and  the  cargo.  The  second  part  of  s.  59  gives  the 
board  power  to  recoup  themselves  the  expenses  incurred  in  the 
removal  of  the  obstruction.  The  language  used  is  undoubtedly 
somewhat  obscure ;  but,  taking  the  whole  together,  and  giving  a 
reasonable  interpretation  to  the  language  used,  it  plainly  means 
that  the  power  of  sale  shall  extend  to  the  cargo, — ^the  "  wreck  "  as 

(1)  2  Inst.  167, 
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1869        it  lies, — though  it  may  be  that,  when  it  is  sought  to  enforce  the 

Vivuir      remedy  for  any  deficiency,  recourse  must  be  had  to  the  owner  of 

Merset      ^^  vessel.    The  governing  idea  is,  the  removal  of  the  obstruction 

Docks  BoABD.  and  the  reimbursement  of  the  board  for  the  expenses  incurred. 

The  Act  vests  in  the  board  the  complete  and  absolute  control  over 

the  navigation  of  the  port,  whether  docks  or  river :  ss.  53,  54. 

Whatever  obstructs  the  navigation  is  the  thing  which  the  board 

are  impowered  to  sell :  s.  89. 

[BoviLL,  C.  J.  Sections  216  and  217,  which  relate  to  combustible 
goods,  shew  that,  where  the  legislature  intended  to  make  a  distino- 
tion  between  the  owner  of  goods  and  the  owner  or  master  of  the 
vessel,  they  do  so  in  terms.] 

Sir  O.  Eonymauy  Q.C.,  in  reply.  The  act  of  parliament  was 
obtained  by  the  board ;  and  it  gives  them  very  extensive  powers, 
and  before  they  are  exercised  the  Court  must  see  that  they  are 
given  in  clear  and  unambiguous  words.  The  penalty  clauses 
(ss.  336 — 338)  contain  very  stringent  provisions  against  defaulters, 
which  clearly  could  not  have  been  intended  to  apply  to  the  owners 
of  cargo. 

[WiLLES,  J.,  referred  to  the  judgment  of  Maule,  J.,  in  Brown  v. 
MaUdt  (1),  and  to  the  observations  thereon  of  Alderson,  B.,  in 
WhUe  V.  Crwp.  (2)  He  also  referred  to  the  case  of  The  Carrier 
Dove^  Trash  v.  Maddox  (3),  to  shew  that  there  is  no  distinction 
between  river  and  sea  salvage,  notwithstanding  the  case  of  Nichol- 
son V.  Chapman  (4),  in  which  it  seems  to  have  been  held  otherwise.] 

Cur.  adv.  wit 

Nov.  11.  BoviLL,  C.J.  Having  had  an  opportunity  of  consider- 
ing this  case,  I  have  come  to  the  conclusion  that  the  plaintiffs  are 
entitled  to  judgment.  The  question  submitted  to  the  Court  is, 
whether  the  defendant?  were  entitled,  under  the  powers  conferred 
upon  them  by  the  Mersey  Dock  Acts  Consolidation  Act,  1858,  to 
refuse  to  deliver  to  the  plaintiffs  the  goods  of  the  plaintiffs  which 
were  raised  and  landed  by  the  defendants,  under  the  circumstances 
mentioned  in  the  special  case,  between  the  1st  and  22nd  of  January, 
1868.    I  am  of  opinion  that  the  defendants  were  not  entitled, 

(1)  5  C.  B.  599.  (3)  2  Moo.  P.  0.  (N.  S.)  243. 

(2;  10  Ex.  312,  320.  (4)  2  H.  Bl.  254. 
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under  the  powers  of  that  act,  to  refuse  to  deliver  the  goods  in        1869 
question  to  the  plaintiffs.  Viyiav 

The  case  has  been  argued  entirely  upon  the  construction  of  s.  59      mimkt 
of  the  Act    On  the  part  of  the  defendants  it  was  contended  that  T>oGEa  Boabd. 
by  force  of  that  section  they  were  of  right  entitled  to  detain  and 
sell  the  cargo  of  the  plaintiffs  so  recovered  from  the  sunken  vessel, 
not  merely  to  recoup  themselves  the  expenses  incurred  by  them  in 
raising  the  cargo,  but  also  for  the  expenses  incurred  or  to  be 
incurred  in  attempting  to  raise  or  in  destroying  the  hull  of  the 
ship  itself.    There  is,  no  doubt,  great  difficulty  in  putting  a  con- 
struction upon  the  section  which  will  make  every  part  of  it  con- 
sistent :  but,  as  I  read  it,  I  think  there  is  nothing  to  be  found  in 
it  which  supports  the  construction  contended  for  by  the  defendants. 
Assuming  that  "cargo,"  though  not  coming  within  the  description 
of  "  stone,  timbers,  anchors,  or  other  obstructions  or  impediments," 
does  come  within  the  earlier  words  "  any  wrecks  of  vessels,"  it  does 
not  necessarily  follow  that  the  defendants  had  power  to  detain  and 
sell  it  for  the  purpose  of  satisfying  the  expense  of  raising  or  destroy- 
ing the  vessel  itself.    If  the  cargo  be,  by  force  of  the  latter  part  of 
the  section,  subject  to  detention  and  sale,  it  can  only  be  in  respect 
of  the  expense  of  raising  the  cargo.    The  section  was  probably 
framed  with  some  relation  to  the  general  law  applicable  to  the 
case  of  vessels  sunk  and  other  obstructions  caused  in  such  a  position 
as  to  be  an  impediment  to  navigation,  and  so  as  not  to  be  altogether 
out  of  or  beyond  the  possession  or  control  of  the  owner,  as  laid 
down  in  White  v.  Crisjp  (1),  not  inconsistently  with  the  judgment 
of  Maule,  J.,  in  Broivn  v.  Mallett,  (2)    If  the  vessel  is  altogether 
out  of  the  control  of  the  owner,  generally  speaking  he  incurs  no 
liability:  but   then  comes  in  another  right,  viz.  the  right    to 
salvage.    It  is,  however,  unnecessary  to  go  into  that  question,  or 
to  inquire  how  far  the  owners  of  cargo  are  affected,  because, 
assuming  that  **  cai^o  "  is  within  the  first  branch  of  s.  59,  in  any 
view  of  the  case,  the  claim  for  salvage  or  for  the  expenses  incurred 
in  raising  the  goods  must  be  confined  to  the  particular  portion  of 
the  cargo  in  respect  of  which  those  expenses  have  been  incurred. 
That  is  taking  the  most  favourable  view  of  the  rights  and  powers  of 
the  defendants.  These  expenses  having  been  tendered,  the  defend- 

(1)  10  Ex.  312.  (2)  5  C.  B.  699. 
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1869        ants  were  not  justified  in  detaining  the  goods  in  question^  and 
Yiyi^      consequently  there  must  be  judgment  for  the  plaintiffs. 

YiJi^'^^  WiLLES,  J.  I  am  of  the  same  opinion.  The  plaintiflEs  insisted 
that  ^'  cargo "  is  not  within  the  terms  of  s.  59  ;  and  that,  if  it  be 
so,  at  all  events  the  power  of  detention  and  sale  conferred  upon  the 
Mersey  board  must  be  read  so  as  to  operate  against  the  owner  of 
cargo  in  respect  only  of  the  expense  incurred  in  raising  the  cargo, 
and  not  to  give  the  board  power  to  detain  the  cargo  for  the  expense 
incurred  in  raising  or  destroying  the  ship  or  other  cargo  belonging 
either  to  the  same  or  to  other  owners  which  happened  to  be  on 
board.  On  the'  other  hand,  it  was  contended  for  the  defendants 
(and  it  was  necessary  for  them  to  make  out  both  propositions)  that 
*^  cargo  "  is  within  the  first  branch  of  s.  59^  and  the  power  to  detain 
and  sell  general,  giving  a  right  to  treat  the  whole  ship  and  cargo 
as  one  obstruction,  every  portion  of  which  is  to  be  considered  as 
forming  part  of  a  whole,  as  to  which  the  powers  of  that  section  are 
to  be  exercised,  and  so  as  to  create  for  this  purpose  a  solidarity 
between  the  owners  of  the  cargo  and  the  owners  of  the  ship.  It 
appears  from  tlie  case  that,  in  point  of  fact^  the  owners  of  that 
portion  of  the  cargo  which  was  saved  were  wiUing,  and  offered,  to 
pay  all  the  expenses  incurred  in  raising  and  saving  that  cargo ; 
and,  in  substance,  the  defendants  insisted  on  their  right  to  be  paid 
not  only  that  but  also  the  total  expense  they  had  incurred  in 
respect  of  the  destruction  of  the  hull  of  the  vessel.  The  overlying 
consideration  in  this  case  appears  to  me  to  be  that  the  plaintifis 
were  willing  to  pay  the  expense  incurred  in  raising  that  part  of  the 
•cargo  which  was  raised  by  the  defendants.  Assuming, — ^though  for 
the  purpose  of  this  case  it  is  unnecessary  to  decide  the  point, — that 
the  first  part  of  s.  59  of  the  Mersey  Dock  Act  does  include  cargo,  then 
I  think  that  the  power  to  detain  and  sell  for  expenses  ought  to  be 
read  distributively,  and  that  cargo  raised  by  the  board  ought  to 
l>ear  the  expenses  incurred  in  its  recovery,  irrespective  of  the  ex- 
pense incurred  in  raising  or  destroying  the  hull  of  the  vessel  or 
goods  belonging  to  jother  persons.  What  the  plaintifib  here  offered 
to  pay  appears  to  me  to  be  the  equity  of  the  transaction,  and  the 
true  principle  which  ought  to  guide  our  decision. 

Keating,  J.    I  also  am  of  opinion  that  our  judgment  must  be 
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for  the  plaintiffs.     There  is  great  difficulty  in  construing  the       1869 
section  in  question  so  as  to  make  every  part  of  it  consistent  with      Ymxs 
the  rest :  and  upon  this  occasion  it- is  unnecessary  to  decide  whether      ^j^ 
or  not  "cargo"  is  within  it.    Assuming,  however,  that  it  is,  I  Doom  Boabd. 
entirely  agree  with  my  Lord  and  my  Brother  Willes,  that  the 
proper  way  is  to  read  the  latter  part  of  the  section  distributively, 
and  that  the  owners  of  cargo,  on  payment  or  readiness  to  pay  the 
expenses  attendant  on  its  recovery,  were  entitled  to  have  it  de- 
livered to  them.    No  doubt^  some  difficulty  will  arise  where  the 
cargo  recovered  is  owned  by  several  distinct  persons :  but  I  do  not 
think  that  presents  an  objection  to  the  conclusion  we  have  arrived 
at,  for  the  same  difficulty  arises  in  many  cases  where  the  amount 
of  contribution  is  ordinarily  settied  by  average-staters. 

Bbett,  J.  I  should  be  sorry  to  come  to  a  decision  which  could 
in  any  way  incroach  on  the  powers  of  the  board,  because  those 
powers  have  always  been  exercised  by  them  for  the  benefit  of  the 
public  But  I  am  unable  to  see  my  way  to  the  conclusion  which 
has  been  contended  for  by  Mr.  Quain.  He  insists  that  '^  cargo '' 
comes  within  the  words  **  wrecks  of  vessels,"  in  the  first  part  of 
s.  59^  and  that,  under  the  latter  part  of  the  section,  the  board  are 
impowered,  **  in  case  the  master  or  |  owner  of  such  vessel  or  other 
obstruction  shall  refuse  or  neglect  to  pay  the  charge  of  removing 
the  same  "  (that  is,  the  whole  obstruction,  ship  and  cargo),  to  sell 
/'the  same  "  (ship  and  cai^),  and  out  of  the  proceeds  of  such  sale 
retain  the  expenses  incurred  in  raising,  destroying,  and  removing 
such  **  wreck,"  that  is,  the  whole  obstruction.  I  think  it  is  extremely 
difficult  to  say  that  cargo  is  within  the  section  at  all.  But,  as- 
suming that  it  is,  and  that  it  is  covered  by  the  words  **  wrecks  of 
Yessels,"  it  is  quite  impossible  so  to  construe  the  section  when  the 
concluding  part  of  it  is  looked  at,  **  rendering  the  overplus  to  the 
person  entitied  to  the  same."  It  is  impossible  to  hold  that  the 
ship-owner  is  entitled  at  that  time  to  the  overplus  accruing  from 
every  part  of  the  things  recovered.  Assuming  ''cargo"  to  be 
within  the  words  "wrecks  of  vessels,"  it  must  also  be  within 
**  vessel,"  and  also  within  the  words  "  such  wreck "  in  the  subse- 
quent part  of  the  clause.  The  expense  of  raising  or  destroying  is 
to  be  charged  to  the  person  entitled  to  the  overplus.    I  entirely 
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1869        agree  with  my  Brother  Willes,  that  the  most  equitable  way  of 
VmAN      deah'ng  with  cases  arising  under  this  section  is  that  pointed  out 

Docks  Boabd.  Judgment  for  the  plaintiffs. 

Attorneys  for  plaintiffs :  WaltonSy  Bvibb,  dt  Walton. 
Attorneys  for  defendants:  Gregory ,  Eowcliffes,  dt  Rawle,  for 
A.  T.  Squarey,  Liverpool. 


Nwf.  24.  JONES  V.  BEWICKE. 

Libel — General  Plea  qf  JuttifiocUian — Particulars. 

In  on  action  for  a  libel,  the  defendant  pleaded  that  the  defamatory  matter  in 
the  declaration  complained  of  was  and  is  true  in  substance  and  in  fact : — 

The  Court  ordered  him  to  give  particulars  of  the  facts  and  matters  he  relied  on 
to  justify  the  libel,  or,'  in  default,  that  the  plea  should  be  struck  out. 

The  first  count  of  the  declaration  stated  that  the  plaintiff  was  au 
attorney  and  solicitor,  and  that  the  defendant  falsely  and  mali- 
diously  spoke  and  published  of  the  plaintiff,  and  of  him  as  such 
attorney  and  solicitor,  and  in  relation  to  his  conduct  as  such,  the 
words  following,  that  is  to  say,  '^  He  is  a  bankrupt  swindler." 

The  second  count  charged  the  defendant  with  writing  and  pub- 
lishing of  the  plaintiff  the  following  words, — "  Old  perjury  Jones, 
of  Goring  Place,  Llanelly,  South  Wales,"  thereby  meaning  that 
the  plaintiff  had  been  guilty  of  the  crime  of  wilful  and  corrupt 
perjury ;  and  also  the  words  following,- — "  Mr.  Bewicke  (thereby 
meaning  the  defendant)  has  only  to  repeat  that  the  attorney  Jones 
(thereby  meaning  the  plaintiff)  did  perjure  himself.  An  action  for 
libel  will  only  prove  the  truth  of  the  above  facts,  and  clearly  de- 
monstrate to  the  public  the  griDss  perjury  of  the  above  parties," 
(thereby  meaning,  among  others,  the  plaintiff) ;  whereby  the  plain- 
tiff had  been  injured  in  his  character,  credit,  and  reputation. 

Pleas:  1.  Not  guilty.  2.  Tliat  the  defamatory  matter  in  the 
declaration  mentioned  and  complained  of  was  and  is  true  in 
substance  and  in  fact.    Issue  thereon. 

A  summons  was  taken  out  calling  upon  the  defendant  to  shew 
cause  why  he  should  not  give  the  plaintiff  particulars  of  the  &ct8 
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and  matters  he  relied  on  under  his  second  plea  to  justify  the  libels       1869 
complained  of,  and  why  in  default  the  second  plea  should  not  be       Jokes 
struck  out.     In  support  of  this  summons  the  plaintiff  swore  that     bev^ckb. 
he  had  no  knowledge  whatever  of  any  facts  or  matters  upon  which 
the  defendant  could  rely  in  support  of  his  plea.     The  summons 
was  heard  before  Cleasby,  B.,  on  the  23rd  of  August  last,  when  his 
Lordship  dismissed  it  with  costs,  on  the  ground  that  the  plaintiff 
had  no  right  to  be  informed  of  the  defendant's  grounds  of  defence 
to  the  action. 

PhUbricky  for  the  plaintiff,  obtained  a  rule  nisi  to  the  same  effect. 

E.  P.  Wood  shewed  cause.  The  order  was  refused  by  the  learned 
jadge  on  the  grounds  that  it  was  unusual  to  grant  particulars  in  an 
action  for  a  tort,  that  the  plaintiff  must  know  perfectly  well  what 
he  was  charged  with,  and  that  his  object  was  merely  to  delay  the 
trial  and  embarrass  the  defendant. 

PhiZbrick,  in  support  of  the  rule,  was  not  called  upon. 

BoviLL,  C.J.  The  charge  being  so  vague  and  general,  I  see  no 
reason  why  the  required  particulars  should  not  be  given.  How 
else  is  the  plaintiff  to  know  what  charges  he  is  to  be  prepared  to 
meet? 

E^EATiKG,  J.  I  doubt  whether  such  a  plea  should  be  allowed  at 
all.  But,  at  all  events,  the  plaintiff  is  entitled  to  particulars,  in 
order  to  avoid  unnecessary  expense  and  miscarriage  of  justice. 

Montague  Smith,  J.  The  plea  is  clearly  an  embarrassing  one, 
ani  ought  not  to  be  allowed  without  particulars. 

Rule  dbsoliiie. 

Attorneys  for  plaintiff :  Fearon,  Cldbon,  <&  Fearon. 
Attorney  for  defendant :  T.  W.  Parkee. 


Vol.  V. 
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1869  In  the  Matter  or  an  Abbitbation  between  FEARON  and  FLINN. 

Nao.  24. 


Award — Excen  of  Juriadiction — Ambiguity  and  Uncertainty, 

Matters  in  difference  between  A.  and  B.  were  by  agreement  referred  to  arbi- 
trators or  an  umpire,  the  costs  of  the  submission,  reference,  and  award  to  be  in 
their  or  his  discretion.  A.  claimed  about  307. ;  B.  denied  that  he  was  indebted  in 
any  sum.  The  arbitrators  having  differed,  the  umpire  made  his  award  in  favour 
of  A.  for  62. 5s.  2d,^  but  directed  him  to  pay  B.  his  costs  of  the  submission,  and  of 
the  reference,  and  of  the  award,  amounting  to  13/.  4s.  Zd, : — 

Heldy  that  the  fact  of  the  umpire  having  awarded  that  the  suooessfnl  party 
should  pay  these  costs  was  no  ground  for  setting  his  award  aside. 

Semble,  that  there  was  such  ambiguity  in  the  award  as  to  what  costs  were  in- 
tended, aa  would  have  induced  the  Court  to  send  the  matter  back  to  the  umpire 
if  asked  to  do  so. 

Matters  in  difference  between  Fearon  and  Flinn  relative  to  a 
loss  on  a  cargo  of  coals  were  by  an  agreement  of  submission  dated 
the  1st  of  June,  1869,  referred  to  two  arbitrators,  and,  in  case  of 
difference,  to  an  umpire  to  be  chosen  by  them.  The  agreement 
recited  that  Fearon  claimed  from  Flinn  337.  4d.  as  his  share  of  the 
loss,  and  that  Flinn  ^*  disputed  that  any  such  loss  had  occurred, 
and  denied  that  he  was  indebted  in  any  sum  in  respect  thereof;" 
and  it  provided  (amongst  other  things)  that  the  costs  of  the  agree- 
ment of  submission  and  of  the  reference  and  award,  should  be  in 
the  discretion  of  the  arbitrators  or  their  umpire. 

The  arbitrators  differing,  an  award  was  made  by  the  umpire  on 
the  16th  of  July,  1869,  whereby  he  awarded  that  Flinn  should  pay 
to  Fearon  the  sum  of  61,  58,  2d,,  in  satisfaction  and  discharge  of  all 
the  matters  in  difference.  The  award  as  to  costs  was  as  follows : — 
"  And  I  do  further  award  and  adjudge  that  the  costs  of  the  said 
agreement,  and  of  the  reference,  and  of  this  my  award,  amounting 
to  the  sum  of  132.  48.  3d.,  shall  be  paid  and  borne  by  Fearon." 

W,  H,  Butter  moved  to  set  aside  the  award  on  the  grounds  that 
the  umpire  had  exceeded  his  authority,  and  that  the  award  as  to 
the  amount  of  costs  was  ambiguous  and  uncertain,  inasmuch  as  it 
did  not  distinctly  shew  what  costs  were  intended.  By  the  terms 
of  the  submission,  the  costs  of  the  submission,  reference,  and  award, 
are  in  the  discretion  of  the  arbitrators  or  umpire.  But  that  dis- 
cretion is  to  be  exercised  according  to  the  known  iniles  of  law,  and 
not  arbitrarily  and  capriciously.    To  order  the  successful  party  to 
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pay  costs  to  the  nusuccessful  litigant,  is  repugnant  to  every  prin-       1889 
ciple  of  justice.    In  BooMs  Case  (1),  treating  of  the  authority  of  rb  Fkabok 
the  commissioners  of  sewers  to  make  assessments,  it  was  resolved  ^^"^  ™mhw- 
that,  "  notwithstanding  the  words  of  the  commission  give  autho- 
rity to  the  commissioners  to  do  according  to  their  discretions,  yet 
their  proceedings  ought  to  be  limited  and  bound  with  the  rule  of 
reason  and  law."  In  Seccombe  v.  Bdbb  (2)  and  BartU  v.  Musgrave  (3) 
awards  were  set  aside  for  excess  of  jurisdiction,  because  the  arbi- 
trators had  directed  that  the  costs  should  be  taxed ''  as  between 
4ittorney  and  client." 

[BoviLL,  C  J.  In  both  those  cases  the  reference  was  of  the 
cause,  and  the  arbitrator  had  no  right  to  direct  that  the  costs  should 
be  other  than  the  ordinary  taxed  costs.] 

In  Moore  v.  Waison  (4),  on  a  compulsory  reference  of  an  action 
on  contract,  under  s.  3  of  the  Common  Law  Procedure  Act,  1854,  the 
costs  of  the  cause  to  abide  the  event,  and  the  costs  of  the  reference 
to  be  in  the  discretion  of  the  master,  the  master  having  awarded 
the  plaintiff  a  sum  less  than  207.,  and  directed  the  defendant  to 
pay  the  costs  of  the  reference,  the  Court  held  that  he  had  exceeded 
his  jurisdiction. 

[BoviLL,  C.  J.  Because  the  direction  of  the  master  as  to  the  costs 
of  the  reference  was  contrary  to  the  provision  of  the  statute  13  &  14 
Vict.  c.  61,  s.  11,  the  judgment  being  for  a  sum  less  than  20?.] 

In  Mnlayson  v.  M^Leod  (5),  a  cause  was  referred  by  order  of 

nisi  prius,  the  costs  of  the  cause  to  abide  the  verdict,  and  the  costs 

« 

of  the  reference  and  of  the  special  jury  (which  had  been  obtained 
at  the  instance  of  the  defendant)  to  be  in  the  discretion  pi  the 
arbitrator.  The  arbitrator  by  his  award  directed  a  verdict  to  be 
entered  for  the  plaintiff  for  a  portion  of  his  demand,  and  that  he 
should  pay  the  costs  of  the  reference  and  of  the  special  jury.  The 
Court  set  aside  the  award  as  to  the  costs  of  the  special  jury,  holding 
the  fair  meaning  of  the  submission  to  be  "that  the  arbitrator 
should  have  the  power  of  allowing  the  costs  of  the  special  jury  as 
costs  in  the  cause,  if  the  party  who  moved  for  the  same  were  to 
succeed."  It  never  could  be  held  to  be  the  fair  meaning  of  this 
submission  that  the  umpire  should  have  the  power  of  awarding  to 

(1)  6  Ca  Rep.  99,  b.  (2)  6  M.  &  W.  129.  (3)  1  Dowl.  N.  S.  325. 

(4)  Law  Rep.  2  C.  P.  314.  (5)  1  B.  &  Aid.  663. 
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1869  the  unsuccessful  party  the  costs  of  his  resistance  of  a  just  claim. 
Rb  Fearox^  Then,  the  award  is  bad,  for  uncertainty.  It  does  not  appear 
ASD  Flwn.   whether  the  131  is.  3d.  awarded  for  costs  is  intended  to  apply  to 

the  costs  of  the  award  only,  or  to  embrace  the  whole  costs  of  the 

submission  and  reference  as  well 

BoYiLL,  0. J.  I  am  of  opinion  that  there  is  no  ground  for  a 
rule  on  the  first  point  The  parties  have  selected  the  tribunal 
which  is  to  settle  the  disputes  between  them,  and  have  agreed  that 
the  costs  of  the  submission,  reference,  and  award  shall  be  in  the 
discretion  of  the  arbitrators  or  umpire.  The  umpire,  who  had  all 
the  facts  before  him,  has  exercised  his  discretion.  Assuming  his 
judgment  to  be  wrong,  what  power  have  we  to  interfere  ?  or  how 
can  we  exercise  a  discretion  in  the  matter  ?  I  am  far  from  saying 
that  the  umpire  has  not  arrived  at  a  just  conclusion.  It  may  be 
that  there  was  no  dispute  about  the  smaller  sum,  and  that  all  the 
costs  incurred  in  the  reference  resulted  from  the  excessive  claim 
made  by  Fearon:  and  in  that  case  the  umpire  might  well  be  jus- 
tified in  imposing  all  the  costs  upon  him.  But,  be  that  as  it  may, 
we  cannot  sit  in  judgment  upon  his  decision.  This  being  so,  all 
we  could  do  as  to  the  second  ground  of  objection  urged  would  be 
to  send  the  award  back  to  the  umpire  to  state  whether  or  not  the 
sum  mentioned  was  intended  to  cover  the  whole  of  the  costs  of  the 
submission  and  reference,  as  well  as  the  costs  of  the  award.  But, 
probably,  Mr.  Butler  would  not  think  that  worth  while. 

Ejbating,  J.  I  am  entirely  of  the  same  opinion.  The  parties 
have  agreed  to  submit  their  difierences  to  a  tribunal  of  their  own 
selection,  and  to  abide  by  the  decision  of  that  tribunal.  In  Finlaff" 
son  V.  M*Leod(l)j  it  was  not  denied  that  the  arbitrator  had  power  to 
order  the  costs  of  the  reference  to  be  paid  in  the  manner  he  did :  the 
objection  was  confined  to  the  costs  of  the  special  jury.  The  case, 
therefore,  is  not  an  authority  in  support  of  Mr.  Butler*s  argument. 

BiUler  declining  to  take  the  case  back  to  the  umpire,  the  rule  was 

Be/used. 
Attorney  for  Fearon :  Worthinffion  Evans. 

(1)  1  R  &  Aid.  663. 
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ABREY  V.  CRUX.  186» 

BiU  of  Exchajhge — Contract  of  Drawer — Oral  Evidence  InadmisstbU  to  Vary  or  _ \  _1 

Con  tradict — Evidence, 

To  an  action  by  payee  against  the  drawer  of  a  bill  of  exchange  payable  twelve 
months  after  date,  the  defendant  pleaded  that  he  drew  the  bill  and  delivered  it  to 
the  plaintiff  for  the  accommodation  of  the  acceptor  and  as  surety  for  him ;  that,  at 
the  time  the  defendant  so  drew  and  delivered  the  bill  to  the  plaiDtiff,  it  was 
agreed  between  the  plaintiff  and  defendant  and  the  acceptor  that  the  acceptor 
should  deposit  with  the  plaintiff  certain  securities,  to  be  held  by  the  plaintiff  as 
security  for  the  due  payment  of  the  bill,  and  that,  in  case  the  bill  should  not  be 
duly  paid,  the  plaintiff  should  sell  the  securities  and  apply  the  proceeds  in  liqui- 
dation of  the  bill,  and  that,  until  the  plaintiff  should  have  so  sold  the  securities, 
the  defendant  should  not  be  liable  to  be  sued  on  the  bill.  The  plea  then  went 
on  to  aver  that  the  securities  were  deposited  with  the  plaintiff  by  the  acceptor, 
but  that  the  plaintiff  had  not  sold  but  still  held  them : — 

Beld  (Willes,  J.,  doubting),  that  oral  evidence  of  the  agreement  alleged  in  the 
plea  was  not  admissible,  inasmuch  as  it  contradicted  or  varied  the  express  written 
contract  on  the  face  of  the  bill. 

Action  by  the  payee  against  the  drawer  of  a  bill  of  exchange  for 
200?.  accepted  by  one  Arthur  Crux,  payable  to  the  order  of  the 
plaintiff  twelve  months  after  date. 

Third  plea,  that  the  defendant  drew  the  bill  and  delivered  the 
same  to  the  plaintiff  for  the  accommodation  of  one  Arthur  Crux, 
and  as  surety  for  him  for  the  payment  of  the  said  bill ;  that,  save 
as  aforesaid,  there  never  was  any  value  or  consideration  for  the 
drawing,  delivery,  or  payment  of  the  bill  by  the  defendant ;  that, 
at  the  time  the  defendant  so  drew  and  delivered  the  bill  to  the 
plaintiff,  it  was  agreed  by  and  between  the  plaintiff  and  defendant 
and  Arthur  Crux,  that  Arthur  Crux  should  deposit  with  the  plain- 
tiff certain  securities,  to  be  held  by  the  plaintiff  as  security  for  the 
due  payment  of  the  bill,  and,  in  case  the  bill  should  not  be  duly 
paid,  that  the  plaintiff  should  sell  and  dispose  of  the  securities, 
and  apply  the  proceeds  thereof  in  payment  and  liquidation  of  the 
bill,  and  that,  until  the  plaintiff  should  have  so  sold  and  disposed 
of  the  securities,  the  defendant  should  not  be  liable  for  or  be  sued 
upon  the  bill ;  that  Arthur  Crux  deposited  the  securities  as  afore- 
said with  the  plaintiff,  and  he  received  and  had  the  same  for  the 

purpose  and  on  the  terms  aforesaid ;  and  that  the  plaintiff  didjnot 

E  2  2  * 
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1869  before  the  commencement  of  the  suit  Rell^  realise,  or  dispose  of  the 
AraiEY  secnrities  or  any  part  thereof,  and  the  plaintiff  still  held  the  same. 
^^'         Issue  thereon. 

Cbux. 

At  the  trial  before  Keating,  J.,  at  the  sittings  in  Middlesex  after 
last  Easter  Term,  it  was  objected  on  the  part  of  the  plaintiff  that 
the  agreement  alleged  in  the  third  plea  (assuming  it  to  have  been 
made),  not  being  in  writing,  did  not  sustain  the  plea,  and  that 
oral  evidence  of  it  was  inadmissible :  and  Young  v.  Austen  (1)  was 
cited. 

For  the  defendant,  reliance  was  placed  on  Pike  v.  Street  (2) 
The  learned  judge  rejected  oral  evidence  of  the  agreement,  and 
a  verdict  was  taken  for  the  plaintiff  for  the  amount  of  the  bill, 
with  leave  for  the  defendant  to  move  for  a  new  trial  if  the  Court 
should  be  of  opinion  that  oral  evidence  was  admissible  to  prove 
the  plea;  it  being  agreed  that,  if  the  point  of  law  should  be  de- 
cided in  the  defendant's  favour,  a  new  trial  should  be  had  (for  the 
purposes  of  costs  to  be  treated  as  an  adjournment)  in  order  to  try 
whether  or  not  such  an  agreement  was  made  as  alleged. 

B".  James,  Q.C.,  in  Trinity  Term,  obtained  a  rule  nisi. 

ChanneU  {Huddleston,  Q.Cj  with  him),  shewed  cause.     The  oral 

'evidence  was  rejected  upon  the  authority  of  Toung  v.  Austen  (1), 

where  this  Court  held  a  plea,  setting  up  a  similar  condition  in 

.answer  to  an  action  upon  the  bill,  to  be  good  only  upon  the  ground 

that  the  contemporaneous  agreement  must  be  assumed  to  have 

'  been  in  writing.     The  only  possible  distinction  between  that  case 

and  the  present  is,  that  there  the  action  was  against  the  acceptor, 

and   here  against  the  drawer.      That  this  distinction  makes  a 

difference,  however,  is  not  suggested  in  Hoare  v.  Oraham  (3),  Free 

V.  Hawkins  (4),  Mosdey  v.  Hanford  (5),  or  Foster  v.  JoUy  (6), — the 

authorities  which  are  mainly  relied  on  in  Byles  on  Bills,  9th  ed. 

96,  for  the  position  that  ^*  no  mere  oral  agreement  can  have  any 

effect  at  law  in  controlling  the  instrument,  if  contemporaneous 

with  the  making  of  it ;  for,  that  would  be  to  allow  oral  evidence  to 

vary  a  written  contract.**    The  only  case  which  bears  a  different 


(1)  Law  Rep.  4  0.  P.  553.  (4)  8  Taunt.  92. 

(2)  M.  (Sr  M.  226.  (5)  10  B.  &  C.  729. 

(3)  3  Camp.  57.  (6)  1  C.  M.  &  R.  703. 
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aspect  is  Pike  v.  Street.  (1)  la  Bayley  on  Bills,  6tli  ed.,  by  iSGB  • 
Dowdeswell,  p.  497,  n.,  the  case  is  thus  observed  on : — ^^  This  case  abbby 
seems  to  be  at  yariance  with  Hbare  y.  Graham  (2) :  but,  as  a 
verdict  was  found  for  the  plaintiff,  possibly  the  evidence  of  the 
agreement  was  of  a  very  unsatisfactory  nature,  and  therefore  Lord 
Tenterden  preferred  leaving  the  matter  to  the  jury.  In  Foster  v. 
JoUy  (3),  Parke,  B.,  refers  this  case  to  the  class  in  which  the  con- 
sideration has  been  contradicted,  and  observes  that  evidence  of  the 
agreement  was  admissible,  inasmuch  as  it  negatived  consideration 
between  the  indorser  and  indorsee.  On  these  grounds  it  should  not 
be  regarded  as  a  case  impugning  the  position  in  the  text.''  If  there 
be  a  contract  between  the  plaintiff  and  the  defendant,  it  can  only  be 
the  contract  which  appears  on  the  hce  of  the  bill.  In  Byles  on  Bills, 
187,  9th  ed.  (4),  it  is  said :  "  A  mere  oral  condition  (at  least,  if 
contemporaneous  with  the  acceptance)  is  inadmissible  in  evidence 
to  qualify  the  absolute  written  engagement,  even  between  the 
original  parties.  *  This  would  be,'  says  Lord  EUenborough, '  incor- 
porating with  a  written  contract  an  incongruous  parol  condition, 
which  is  contrary  to  first  principles.'  And,  though  the  condition 
be  written  on  a  distinct  paper,  it  cannot  be  available  against  an 
indorsee  ignorant  of  the  existence  of  such  a  paper."  It  being 
clearly  settled  that,  as  against  the  acceptor,  the  contract  cannot  be 
varied  by  a  contemporaneous  oral  agreement,  the  only  question  is 
whether  the  same  reasoning  does  not  apply  to  any  other  party  to 
the  bUI. 

H,  JameSy  Q.C.,  in  support  of  the  rule.  The  evidence  tendered 
was  admissible  upon  two  grounds ;  first,  in  order  to  shew  what  was 
the  real  consideration  as  between  the  parties ;  secondly,  that  the 
contract  of  the  defendant  as  drawer  and  indorser  was  suspended 
until  certain  events  mentioned  in  the  plea  had  happened.  The 
condition  of  a  drawer  or  indorser  is  precisely  the  same :  both  are 
immediate  parties.  The  drawer  makes  no  contract  in  writing  on 
the  terms  appearing  on  the  face  of  the  bill.  He  is  simply  a  person 
writing  a  letter.    He  does  not  in  terms  contract  to  pay  the  in* 

(1)  M.  &  M.  226.  57 ;   Adams  v.  Wardley,  1  M.  &  W. 

(2)  aOunp.  57.  374;  Btsant  v.  Crots,  10  C.  B.  895; 

(3)  1  C.  M.  &  R.  703,  708.  and  JSowerhank  v.  ManUiro,  4  Taunt. 

(4)  Ci ti ng  Eoare  y .  OrahamfZ  Gamp.  844. 
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1869  dorsee ;  as  between  them,  the  only  contract  which  is  implied  is  one 
Abbst  of  soretyship.  Both  drawer  and  indorser  are  but  sureties.  The 
Obux.  position  of  the  drawer  with  regard  to  the  payee  is  the  same  as  that 
of  the  indorser  with  reference  to  any  subsequent  indorsee.  The 
general  doctrine  is  thus  laid  down  by  Maule,  J.,  in  Cadrique 
y.  Buttigieg  (1) :  ''The  liability  of  an  indorser  to  his  immediate 
indorsee  arises  out  of  a  contract  between  them  ;  and  this  contract 
in  no  case  consists  exclusiyely  in  the  writing  popularly  called  an 
indorsement,  and  which  is  indeed  necessary  to  the  existence  of  the 
<x)ntract  in  question ;  but  that  contract  arises  out  of  the  written 
instrument  itself,  the  delivery  of  the  bill  to  the  indorsee^  and  the 
intention  with  which  that  delivery  was  made  and  accepted,  as 
•evinced  by  the  words,  either  written  or  spoken,  of  the  parties,  and 
the  circumstances  (such  as  the  usage  of  the  place,  the  course  of 
•dealing  between  the  parties,  and  their  relative  situations)  under 
which  the  delivery  takes  place :  thus,  a  bill  with  an  unqualified 
written  indorsement  may  be  delivered  and  received  for  the  purpose 
of  enabling  the  indorsee  to  receive  the  money  for  account  of  the 
indorser,  or  to  enable  the  indorsee  to  raise  money  for  his  own  use 
on  the  credit  of  the  signature  of  the  indorser,  or  with  an  express 
stipulation  that  the  iudorsee,  though  for  value,  is  to  claim  against 
the  drawer  and  acceptor  only,  and  not  against  the  indorser,  who 
agrees  to  sell  his  claim  against  the  prior  parties,  but  stipulates 
not  to  warrant  their  solvency.  In  all  these  cases,  the  indorser 
is  not  liable  to  the  indorsee ;  and  they  are  all  in  conformity  with 
the  general  law  of  contracts,  which  enables  parties  to  them  to 
limit  and  modify  their  liabilities  as  they  think  fit,  provided  they 
do  not  infringe  any  prohibitory  law."  There  are -many  autho- 
rities to  shew  that  the  intention  of  the  parties  to  a  contract  may  be 
shewn  by  a  contemporaneous  agreement,  whether  oral  or  written, 
provided  such  contemporaneous  agreement  does  not  vary  or  con- 
tradict or  operate  in  defeazance  of  the  contract  declared  on,  but 
merely  suspends  the  commencement  of  the  obligation ;  such  as 
DavtB  V.  Jones  (2);  Pym  v.  OampbeU  (3);  WaUis  v.  IdtteU.  (4) 
In  Thompson  v.  ClvhUy  (5),  in  an  action  by  indorsee  against  acceptor, 

(1)  10  Moo.  P.  0-  94, 108.  (4)  11  C.  B.  (N.  S.)  369 ;  31  L.  J. 

(2)  17  C.  B.  625 ;  25  L.  J.  (C.P.)  91.   (C.P.)  100. 

(3)  6  E.  &  B. 370 ;  25  L.  J.  (Q.B.)  277.    (5)  1  M.  &  W.  212. 
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it  was  held  competent  to  the  latter  to  shew  that  at  the  time  of  the  1869 
acceptance  it  was  agreed  that  the  bill  when  due  should  be  taken  up  Asm 
by  theplaintiffy — on  the  groimd  that  it  was  a  collateral  agreement  ^^^ 
that  the  plaintiff  would  not  enforce  the  contract  upon  the  bill.  In 
Uoffd  y.  Howard  (1)  the  jury  found  that  the  drawer  wrote  his  name 
on  the  bill  and  handed  it  to  one  Milton  that  Milton  might  get  it 
discounted^  which  was  not  done,  and  that  the  plaintiff  received  the 
bill  from  Milton  when  overdue,  and  without  consideration ;  and  it 
was  held  that  this  was  no  indorsement.  In  Byles  on  Bills,  9th  ed. 
147,  it  is  said,  upon  the  authority  of  Pike  v.  Street  (2)  and  other 
cases,  that,  "  if  there  be  a  written  or  even  a  verbal  agreement  be- 
tween an  indorser  and  his  immediate  indorsee  that  the  indorsee 
shall  not  sue  the  indorser,  bat  the  acceptor  only,  it  has  been  held 
that  such  an  agreement  is  a  good  defence  on  the  part  of  the 
indorser  against  his  immediate  indorsee  suing  in  breach  of  the 
agreement"  "  Indeed,  the  contract  between  indorser  and  indorsee 
does  not  consist  exclusively  of  the  writing  popularly  called  an  in- 
dorsement, though  that  indorsement  be  a  necessary  part  of  it.  The 
contract  consists  partly  of  the  written  indorsement,  partly  of  the 
delivery  of  the  bill  to  the  indorsee,  and  may  also  consist  partly  of 
the  mutual  understanding  and  intention  with  which  the  delivery 
was  made  by  the  indorser  and  received  by  the  indorsee.  That 
intention  may  be  collected  from  the  words  of  the  parties  to  the 
contract,  either  spoken  or  written,"  &c.  In  the  5th  American 
edition  of  Byles  on  Bills,  p.  175,  some  American  authorities  are 
cited  to  shew  that  such  evidence  as  this  may  be  given. 

[WiLLES,  J.  If  the  agreement  is  void,  what  becomes  of  the 
securities  ?] 

OhanneU,    The  surety  paying,  he  would  be  entitled  to  them.  (3) 

BoviLii,  O.J.  I  am  of  opinion  that  the  oral  evidence  of  the 
agreement  mentioned  in  the  third  plea  was  properly  rejected,  and 
that  the  rule  must  be  discharged.  The  contract  entered  into  by 
the  defendant  was  a  contract  in  writing  by  his  signature  to  the 
bill  as  drawer,  which  imports  a  liability  on  the  defendant  to  pay  the 
amount  on  default  of  the  acceptor  and  notice  to  the  defendant  of 

(1)  15  Q.  B.  995 ;  20  L.  J.  (Q.B.)  1.  (3)  See  Pearl  v.  Deacon,  24  Beav. 

(2)  M.  &  M.  226.  186 ;  EttKiri  v.  Latta,  4  Macq.  983. 
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1869  such  default  That  which  the  plea  attempts  to  set  up  is,  that 
^Abbey  the  defendant,  at  the  time  he  signed  the  bill  as  drawer,  entered  into 
Q^^^  a  contract  under  which  the  payment  was  to  be  made  at  a  diferent 
time  and  in  a  different  manner  from  that  which  the  bill  imports, — 
an  agreement,  in  short,  which  contradicts  the  written  contract,  and 
oral  evidence  of  which  is  inadmissible,  according  to  the  authority  of 
numerous  decisions ;  amongst  others,  Bbare  v.  Ordham  (1)  and  Free 
V.  Hawkins  (2),  which  were  confirmed  by  Moseley  v.  Hanford  (3)  and 
other  cases,  and  adopted  in  the  recent  case  in  this  Court  of  Youngr 
V.  Austen.  (4)  Mr.  James  in  his  argument  relied  mainly  upon  two 
authorities,  viz.  a  passage  in  the  judgment  of  Maule,  J.,  in  the  Privy 
Council,  in  Castrique  v.  Buitigieg  (5),  and  the  case  of  WaUis  v.  Lit-^ 
teU.  (6)  The  facts  of  Caslrique  v.  Bultigieg  (5)  did  not  raise  th& 
precise  point  which  arises  here.  Certain  general  principles  are  ther& 
laid  down,  in  which  I  fully  agree.  The  mere  signature  does  not  make 
a  contract  To  constitute  a  contract,  there  must  be  a  delivery  over 
of  the  instrument  by  the  drawer  or  indorser  for  a  good  considera-^ 
tion :  and  as  soon  as  these  circumstances  take  place  the  contract  ii^ 
complete,  and  it  becomes  a  contract  in  writing.  The  question 
there  was,  whether  an  agent  who  received  money  abroad  for  his 
principal  here,  remitting  it  to  him  by  means  of  bills  of  exchange 
which  he  indorsed  without  reservation,  was  liable  to  his  principal 
on  such  indorsements,  on  failure  of  the  acceptors  to  pay  the  bills. 
Upon  the  facts  and  correspondence  it  was  found  that  the  agent 
put  his  name  on  the  bills,  not  intending  his  signature  to  operate  a& 
an  indorsement  in  the  ordinary  way,  but  merely  for  the  purpose  of 
their  more  convenient  and  safe  transmission.  In  reality,  the  facts 
shewed  no  consideration.  The  case  therefore  is  essentially  different 
from  the  present,  where  the  bill  was  drawn  and  delivered  over  to 
the  payee  with  the  intent  that  the  drawing  should  be  operative  as 
the  drawing  of  a  bill.  The  ground  of  the  decision  in  the  other  case 
relied  on,  WaUis  v.  Littell  (6),  was,  that,  upon  the  facts,  the  oraf 
agreement  set  up  was  not  a  variation  or  defeazance  of  the  written 
agreement  declared  on,  but  was  merely  offered  to  shew  that  the- 

(1)  3  Camp.  67.  (6)  10  Moo.  P.  C.  94, 108. 

(2)  8  Taunt.  92.  (6)  11  C.  B.  (N.  S.)  369;  31  L.  J* 

(3)  10  B.  &  0.  729.  (C.P.)  100. 

(4)  Law  Rep.  4  C.  P.  553. 
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written  agreement  was  not  to  take  effect  until  the  happening  of  a        1869 
given  event.     But,  in  the  course  of  the  judgment,  Erie,  C.J.,  says      abbet 
that,  if  the  oral  agreement  was  a  defeazance  merely,  it  would  have       q^^ 
been  in  contradiction  of  the  written'agreement,  and  therefore  would 
not  have  been  admissible  in  evidence.     The  present  case  conse- 
quently stands  unaffected  by  any  adverse  authority.   The  evidence 
offered  would  clearly  vary  the  contract  which  appeared  on  the  face 
of  the  bill,  and  was  properly  rejected.     The  rule  must,  I  think,  be 
discharged. 

WiLLESi  J.  I  must  confess  I  should  have  been  better  satisfied 
if  the  Court  could  have  arrived  at  another  conclusion  in  this  case ; 
for,  I  entertain  great  doubt  as  to  the  propriety  of  excluding  the 
parol  evidence.  This  does  not  fall  within  that  class  of  cases  where 
there  has  been  a  collateral  agreement  that  the  bill  shall  not  be 
paid  at  maturity,  or  postponiug  the  payment  under  circumstances 
which  do  not  affect  the  original  consideration.  The  bill  was  in 
fact  drawn  and  delivered  by  the  defendant  for  the  debt  of  the 
acceptor  and  as  his  surety.  It  does  not  clearly  appear  on  the  face 
of  the  plea  whether  or  not  the  plaintiff  knew  that  the  defendant 
drew  the  bill  as  a  surety ;  but  probably  he  did  know  it,  as  he  took 
certain  securities  from  the  acceptor.  The  agreement  alleged  in  the 
third  plea  is,  that,  if  the  bill  should  not  be  duly  paid,  the  plaintiff 
would  sell  the  securities  and  apply  the  proceeds  in  liquidation  of  the 
bill,  and  that,  until  the  plaintiff  should  have  so  sold  the  securities, 
the  defendant  should  not  be  sued  upon  the  bill.  That  is  not  like  the 
agreement  set  up  in  Hoare  v.  Ordham  (1),  or  in  Young  v.  Austen  (2), 
where  the  agreement  was  that  the  bill  should  be  renewed :  nor  is 
it  like  the  agreement  in  Free  v.  Hawkins  (3),  which  was  set  up  for 
the  purpose  of  postponing  the  time  for  payment  out  of  a  fund 
within  the  control  of  the  maker  of  the  note,  and  not,  as  here,  under 
the  control  of  the  plaintiff,  and  providing  for  a  means  of  pay- 
ment of  the  bill.  So,  Foster  y.  JoUy  (4)  was  a  case  where  it  was 
attempted  to  set  up  an  agreement  that  the  payment  of  the  bill 
was  to  be  contingent  on  the  happening  of  a  certain  event,  and  the 
case  did  not  turn  on  the  payment  being  out  of  a  fund  which  was 

(1)  3  Camp.  57.  (3)  8  Taunt.  92. 

(2)  Law  Rep.  4  C.  P.  553.  (4)  1  C.  M.  &  R.  703. 


44  COUET  OF  COMMON  PLEAS.  [L.  K. 

1869  under  the  control  of  the  plaintiff  liimself.  These  cases  are  all 
Abbet  distinguishable,  inasmuch  as  they  were  cases  where  the  defendants 
Grvx.  ^®^®  held  not  to  be  entitled  to  contradict  by  parol  evidence  a 
written  contract  which  was  as  complete  at  the  time  it  was  entered 
into  as  it  ever  was  intended  to  be,  for,  as  Lord  Ellenborough  says, 
it  would  be  contrary  to  first  principles  to  incorporate  with  a  written 
contract  an  incongruous  parol  condition.  This,  however,  is  a  case 
in  which  I  should  have  wished  to  uphold  the  agreement ;  not, 
perhaps,  exactly  as  is  put  in  the  plea,  viz.  an  agreement  to  provide 
a  fund  out  of  which  the  bill  was  in  a  certain  event  to  be  satisfied, 
but  rather  as  a  pre-arranged  mode  of  payment  of  the  bill  out  of 
the  proceeds  of  the  securities  mentioned,  with  an  agreement  that 
until  the  plaintiff  should  have  made  those  securities  available  it 
was  not  to  be  a  bill  enforceable  against  the  defendant  at  all.  I  see 
nothing  in  that  which  is  at  all  inconsistent  with  any  principle  of 
law.  And  I  do  not  see  why  we  should  not  make  a  precedent,  to 
meet  the  circumstances  and  the  merits  of  the  particular  case. 
The  law  as  to  bills  of  exchange  constitutes  an  exception  to  that 
relating  to  ordinary  contracts,  with  respect  to  the  discharge  by 
parol  of  the  obligation  created  thereby ;  as  is  exemplified  by  the 
case  of  Foster  v.  Dawler.  (1)  I  do  not  see  why  we  should  not,  in 
a  novel  case  to  which  no  distinct  law  is  applicable,  rather  follow 
the  justice  of  the  case  than  strive  to  bring  the  case  within  a 
principle  which  will  defeat  justice.  For  these  reasons,  I  entertain 
great  doubt,  though  I  do  not  feel  so  strongly  on  the  subject  as 
absolutely  to'  dissent  from  the  judgment  of  the  rest  of  the  Court 

Keating,  J.  I  should  have  been  desirous,  like  my  Brother 
Willes,  if  we  could  consistently  have  done  so,  to  decide  in  favour 
of  the  admissibility  of  this  evidence,  because  it  is  excluded  only  by 
reason  of  a  rigid  rule  of  law  laid  down  for  the  general  benefit  of 
suitors,  but  which  nevertheless  in  some  cases  works  hardship.  As 
far,  however,  as  I  am  aware,  upon  the  authorities  on  the  subject 
of  bills  of  exchange,  it  has  always  been  laid  down  as  an  inflexible 
rule  that  you  cannot  by  parol  evidence  contradict  the  terms  of  the 
written  contract,  though  you  may  negative  the  consideration,  as 
between  the  immediate  parties.     The  bill  here  was  drawn  by  the 

(1)  6  Ex.  839 ;  20  L.  J.  (Ex.)  385. 
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defendant  upon  Arthur  Crux,  payable  to  the  plaintiff.  The  plea  1869 
is,  that,  at  the  time  the  defendant  drew  and  delivered  the  bill  to  abrit 
the  plaintiff,  it  was  agreed  between  the  plaintiff  and  defendant  and  c^^;, 
Arthur  Crux  that  Arthur  Crux  should  deposit  certain  securities 
with  the  plaintiff,  and  that,  in  case  the  bill  should  not  be  duly 
paid,  the  plaintiff  should  sell  the  securities  and  apply  the  proceeds 
in  liquidation  of  the  bill,  and  that,  until  the  plaintiff  should  have 
so  sold  the  securities,  the  defendant  should  not  be  called  upon  to 
pay  the  bQl.  It  seems  to  me  that  that  does  not  touch  the  con- 
sideration, but  sets  up  an  agreement  for  the  postponement  of  the 
defendant's  liability  contrary  to  the  contract  on  the  face  of  the 
bill.  I  am  not  aware  of  any  case  where  it  has  been  held  that 
parol  evidence  is  admissible  for  that  object :  and  there  are  many 
cases  to  the  contrary.  In  Foster  v.  Jolly  (1),  it  was  sought  to  give 
evidence  to  qualify  the  defendant's  liability  on  a  note  by  shewing 
an  agreement  that  it  was  not  to  be  paid  if  a  verdict  was  obtained 
in  an  action  then  pending  between  other  parties, — an  agreement 
not  very  dissimilar  to  the  present.  But  Parke,  B.,  said  (2) :  ''  The 
general  rule  is,  that  the  maker  is  at  liberty  to  contradict  the  value 
as  between  himself  and  the  party  to  whom  he  gave  the  note ;  but 
he  is  not  at  libei-ty  to  contradict  the  express  contract  to  pay  at  a 
specified  time."  That  is  precisely  what  this  plea  seeks  to  do.  The 
defendant  says  he  is  not  liable  to  pay  at  the  expiration  of  the 
twelve  months  stipulated  by  the  bill,  but  only  upon  the  happening 
of  an  event  which  is  altogether  collateral  to  and  independent  of 
the  contract  created  by  the  bill.  None  of  the  cases  referred  to  in 
Byles  on  Bills  warrant  this  contention.  The  only  authority  which 
looks  at  all  like  an  exception  is  Pike  v.  Street.  (3)  But  the 
observation  of  Parke,  B.,  in  Foster  v.  Jolly  (1),  shews  that  that  in 
truth  is  not  an  exception  at  all.  Under  these  circumstances,  I  feel 
reluctantly  constrained  to  come  to  the  conclusion  that  the  evidence 
offered  was  not  admissible,  and  that  the  rule  must  be  discharged. 

Bbett,  J.  I  agree  that  the  evidence  was  not  admissible,  because 
it  did  not  impeach  the  consideration  for  the  bill,  or  shew  that  it  had 
£iiled,  or  set  up  any  agreement  to  suspend  the  commencement  of 

(1)  1  a  M.  &  R.  703,  708.  (2)  1  C.  M.  &  R.  at  p.  708. 

(3)  M.  &  M.  226. 
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1869  the  defendant's  liability.  It  attempts  to  alter  or  limit  the  defend- 
abbbt  ^J^^'s  liability  as  it  appears  on  the  face  of  the  bill,  viz.  to  pay  the 
Crux.  ^^^  **  maturity  in  the  event  of  the  acceptor  failing  to  do  so.  The 
plea  in  subtance  is  that  the  defendant  agreed  with  the  plaintiff 
that  he  should  not  be  called  upon  to  pay  the  bill  until  the  plaintiff 
should  have  realized  certain  securities  which  the  acceptor  had 
deposited  with  him.  The  consideration  for  the  defendant's  be- 
coming the  drawer  of  the  bill  probably  was  that  the  plaintiff  should 
forbear  to  sue  Arthur  Crux  for  a  debt  then  due,  or  should  discount 
the  bill  for  Arthur  Crux.  The  fact  of  security  being  giveu,  or  of 
the  plaintiff's  failure  to  realize  the  security,  does  not  alter  or  im- 
peach the  consideration.  The  parol  agreement  does  not  postpone 
the  liability  of  the  defendant  as  drawer  of  the  bill,  but  limits  his 
liability  as  defined  by  the  bill.  There  are  many  authorities  to 
shew  that  an  acceptor  cannot  do  this ;  and,  though  there  is  no 
express  decision  upon  the  point,  I  am  not  aware  that  there  is  any 
distinction  between  the  case  of  an  acceptor  and  that  of  a  drawer  or 
an  indorser.  The  contract  of  the  drawer  is  as  much  a  contract  ou 
the  face  of  the  bill  as  that  of  the  acceptor.  I  agree  that  Young  v. 
Atuten  (1)  is  not  an  authority  on  the  subject.  It  did  not  decide 
whether  the  agreement  to  vary  the  terms  of  the  bill  must  be  in 
writing  or  not ;  but  only  that,  if  the  law  required  it  to  be  in  writing, 
it  must  be  assumed  on  the  pleadings  there  that  it  was  in  writing. 
The  present  case  raises  the  precise  question ;  and  I  agree  with  my 
Lord  and  my  Brother  Keating  that  the  agreement  must  be  in 

writing. 

RiHe  discharged. 

Attorneys  for  plaintiff:  G.  <&  J.  Allen  &  Son. 
Attorney  for  defendant :  Lewis  Hand, 

(1)  Law  Kep.  4  C.  P.  553. 
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MORRIS  V.  BETHELL.  1869 

No9,  5. 
BiU  of  Exchange — Forged  Acceptance — Estoppel  5y  Payment  of  a  former        —      

Forged  BUI. 

la  August,  1867,  the  defendant  paid  a  bill  of  exchange  (of  which  the  plaintifif 
ua-s  the  bolder)  upon  which  the  defendant's  name  had  been  written  as  acceptor 
without  his  authority.  In  an  action  against  him  upon  another  bill  similarly  ac- 
cepted, the  jury  found  that  the  acceptance  was  not  the  defendant's  signature  nor 
written  with  his  authority,  that  the  forged  signature  was  not  adopted  by  the  de- 
fendant, that  the  defendant  did  not  know  that  the  plaintifif  was  the  holder  of  the 
former  bill,  and  that  he  did  not  lead  the  plaintiff  to  believe  that  the  acceptance 
en  the  bill  sued  upon  was  his : — 

Held^  that  the  fact  of  the  defendant  having  paid  the  bill  in  August,  1867,  did 
not  estop  him  from  denying  that  the  bill  declared  on  was  accepted  by  him  or 
with  his  authority,  and  that  the  judge  was  not  bound  to  tell  the  jury  that,  as 
matter  of  law,  the  plaintifif  was  entitled  to  a  verdict. 

Action  by  the  plaintiff  against  the  defendant,  as  the  acceptor  of 
a  bill  of  exchange  for  400?.,  dated  the  22nd  of  July,  1868,  drawn  by 
Bicbard  Bethell,  payable  three  months  after  date,  and  indorsed 
by  Richard  Bethell  to  the  plaintiff. 

Plea :  Denial  of  the  alleged  acceptance.    Issue  thereon. 

The  cause  was  tried  before  Bovill,  C.J.,  at  the  sittings  at  West- 
minster, after  last  Trinity  Term.  The  facts  were  as  follows : — In 
May,  1867,  the  plaintiff  discounted  for  Richard  Bethell  a  bill  for 
30021,  purporting  to  be  drawn  by  Richard  Bethell  upon  the  defendant 
and  to  be  accepted  by  the  latter,  payable  at  his  bankers,  Coutts 
&  Co.,  which  bill  was  at  its  maturity,  viz.  on  the  5th  of  August, 
1867,  paid  by  Messrs.  Coutts  &  Co.,  by  authority  of  the  defendant. 
Upon  the  faith  of  the  former  bill  having  been  duly  honoured  by 
the  defendant^  the  plaintiff  also  discounted  for  Richard  Bethell 
the  bill  declared  on.  The  defendant  had  in  June  and  July,  1867, 
before  maturity,  paid  other  two  bills  similarly  drawn,  and  which 
purported  to  be  accepted  by  him.  The  defendant,  who  was  called 
as  a  witness,  swore  that  all  these  acceptances  were  forgeries,  that 
the  acceptances  were  unauthorized  by  him,  and  that  he  did  not 
know  that  the  plaintiff  was  the  holder  of  the  bill  for  300?.  which 
was  paid  in  August,  1867.  He  further  stated  that  he  had  paid 
the  former  bills  in  order  to  avert  from  his  brother  the  conse- 


V. 
BXTBELL. 
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1869  quences  of  his  act,  and  upon  his  solemn  promise  that  it  should  not 
M^re  ^  repeated.  It  did  not  appear  that  the  plaintiff  was  aware  of  the 
payment  of  the  two  bills  in  June  and  July,  ISGT,  or  that  he  made 
any  inquiry  before  he  took  the  bill  in  question. 

On  the  part  of  the  plaintiff  it  was  contended  that  the  defendant, 
haying  paid  the  bill  which  the  plaintiff  held  in  August^  1867, 
admitted  thereby  that  the  acceptance  was  genuine,  and,  in  the 
absence  of  notice  to  the  plaintiff,  was  estopped  from  denying 
that  the  bill  declared  on  was  accepted  by  him  or  with  his  author 
rity. 

The  Lord  Chief  Justice,  though  pressed  by  the  Solicitor- 
General,  on  behalf  of  the  defendant,  to  do  so,  refused  to  nonsuit 
the  plaintiff;  and  the  jury,  in  answer  to  questions  left  to  them, 
found  that  the  acceptance  to  the  bill  declared  on  was  not  the  de- 
fendant's signature,  nor  authorized  nor  adopted  by  him ;  that  he 
did  not  know  that  the  plaintiff  had  held  the  former  bill  of  August, 
1867 ;  and  that  he  did  not  lead  the  plaintiff  to  belieye  that  the 
acceptance  to  the  bill  in  question  was  his  signature,  or  was 
authorized  by  him. 

A  yerdict  was  thereupon  entered  for  the  defendant ;  leaye  being 
reseryed  to  the  plaintiff  to  moye  to  enter  a  yerdict  for  him  for  the 
amount  of  the  bill  and  interest,  if  the  Court  should  be  of  opinion 
that  the  Lord  Chief  Justice  was  bound  to  hold,  as  matter  of  law, 
that  the  plaintiff  was  under  the  aboye  circumstances  entitled  to  a 
yerdict. 

Noy.  5.  Euddlesbm^  Q.  C.  (HoU  with  him),  moyed  accordingly. 
By  paying  the  bill  which  became  due  in  August,  1867,  the  defend- 
ant in  effect  represented  to  the  plaintiff  that  the  acceptance  which 
he  so  honoured  was  his  acceptance ;  and,  until  he  gaye  notice  to 
the  contrary,  he  thereby  estopped  himself  from  denying  the 
authenticity  of  subsequent  acceptances  of  a  like  description.  That 
was  in  substance  decided  in  Barber  y.  (HngeU.  (1)  There,  in 
order  to  meet  a  defence  of  forgery,  the  plaintiff  proyed  that  the 
defendant  had  paid  seyeral  other  bills  drawn  and  accepted  by  the 
person  who  was  alleged  to  haye  forged  the  defendant's  acceptance 
to  the  bill  in  question ;  and  Lord  Eenyon  ruled  that,  though  the 

(1)  3  Esp.  60. 
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defendant  might  not  have  accepted  the  bill  declared  on,  he  had  1869 
adopted  the  acceptance,  and  made  himself  thereby  liable  to  the  mobris 
payment  of  it  The  same  principle  is  aflSrmed  by  Bayley,  J.,  in  BiprmsLL. 
Beane  v.  Bogers.  (1)  "  There  is  no  doubt,"  he  says,  "  but  that  the 
express  admissions  of  a  party  to  a  suit,  or  admissions  implied  from 
his  conduct^  are  evidence,  and  strong  eyidence,  against  him ;  but 
we  think  that  he  is  at  liberty  to  prove  that  such  admissions  were 
mistaken,  or  were  untrue,  and  is  not  estopped  or  concluded  by 
them,  unless  another  person  has  been  induced  by  them  to  alter  his 
condition ;  in  such  a  case  the  party  is  estopped  from  disputing 
their  truth  with  respect  to  that  person  (and  those  claiming  under 
him)  and  that  transaction ;  but  as  to  third  persons  he  is  not 
bound*"  Wherever  a  man  has  so  conducted  himself  as  to  induce 
another  to  infer  the  existence  of  a  given  state  of  things,  and  to  act 
upon  that  inference,  he  is  estopped  from  afterwards  denying  it. 
This  is  the  rule  which  is  to  be  deduced  from  a  long  series  of  deci- 
sions, and  amongst  them  Graves  v.  Key  (2),  Piekard  v.  Sears  (3), 
Oregg  v.  Wdls  (4),  Freenum  v.  Cooke  (5),  Byan  v.  Sams  (6),  and 
Cornish  v.  Abington.  (7) 

Whether  he  knew  it  or  not  is  immaterial.  The  question  is 
whether  he  has  not  so  conducted  himself  as  to  mislead  any  person 
who  might  happen  to  become  the  holder  of  a  similar  bill. 

The  following  cases  were  also  referred  to :  Dickinson  v.  Valpy  (8) ; 
Fox  V.  Clifton  (9) ;  CoUingwood  v.  Berkeley  (10) ;  Maddick  v.  Mar- 
shall (11) ;  Young  v.  Grote  (12) ;  Coles  v.  Bank  of  England.  (13) 

BoviLL,  C. J.  At  the  trial  the  plaintiff's  counsel  contended  that 
the  defendant  was  estopped  from  denying  that  the  acceptance  to 
the  bill  declared  on  was  his.  The  Solicitor-General,  on  the  other 
hand,  insisted  that  I  ought  to  nonsuit  the  plaintLff.  I  declined  to 
i»ithdraw  the  case  from  the  jury,  because  I  thought  there  was  evi- 

(1)  9  B.  &  C.  677,  586.  (8)  10  B.  &  C.  158. 

(2)  3  R  &  Ad.  318.  (9)  9  Bing.  115. 

(3)  6  Ad.  A?  £.  469.  (10)  15  G.  B.  (N.  S.)  145. 

(4)  10  Ad.  &  B.  90.  (11)  16  C.  B.  (N.  S.)  887 ;  in  error 

(5)  2  Ex.  664.  17  C.  B.  (N.  S.)  829. 

(6)  12  Q.  B.  460.  (12)  4  Bing.  253. 

(7)  4  H.  ft  N.  649 ;  28  L.  J.  (Ex.)  (13)  10  Ad.  &  £.  437. 
262. 
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1869  dence  for  them,  though  extremely  slight.  I  now  entertain  some 
Morris  doubt  whether  I  ought  to  have  left  the  case  to  the  jury  at  all. 
i^'  They  however  found  that  the  acceptance  in  question  was  not  the 
defendant's  signature,  nor  affixed  to  the  bill  with  his  authority, 
and  that  the  false  signature  was  not  adopted  by  the  defendant ;  and 
they  further  found  that  the  defendant  did  not  know  that  the 
plaintiff  was  the  holder  of  the  300?.  bill  paid  in  August,  1867. 
With  reference  to  the  alleged  holding  out,  the  jury  also  found  that 
the  defendant  did  not  lead  the  plaintiff  to  believe  that  the  accept- 
ance was  his  signature.  If,  then,  the  question  was  for  the  jury,  it 
has  been  decided  against  the  plaintiff.  Mr.  Huddleston  now  insists 
that  I  was  bound  to  rule,  as  matter  of  law,  that  upon  the  facts 
proved  the  plaintiff  was  entitled  to  the  verdict :  and  that  is  the 
question  which  by  consent  was  reserved  by  me  for  the  Court.  I  am 
of  opinion  that  the  finding  of  the  jury  disposes  of  the  case.  The 
only  ground  upon  which  a  man  can  be  held  responsible  as  the  ac- 
ceptor of  a  bill  signed  by  another  in  his  name,  is,  that  he  has 
authorized  or  adopted  the  signature,  or  has  so  conducted  himself  as 
to  be  estopped  from  disputing  it.  Now,  what  had  the  defendant 
done  here  ?  He  had  on  a  former  occasion  paid  a  bill  of  which  the 
plaintiff  was  the  holder,  which  had  been  similarly  accepted  in  his 
name  without  his  authority :  and  it  is  contended  that  he  thereby 
held  out  to  the  plaintiff  that  he  would  treat  as  genuine  and  pay  all 
bills  so  accepted.  There  was  no  evidence  that  the  defendant  ever 
knew  that  the  plaintiff  was  the  holder  of  the  former  bill :  and  the 
plaintiff  seems  to  have  made  no  inquiry  when  he  discounted  the 
bill  in  question.  If  it  were  made  to  appear  that  there  has  been  a 
regular  course  of  mercantile  business,  in  which  bills  have  been  ac- 
cepted by  a  clerk  or  agent  whose  signature  has  been  acted  upon  as 
the  signature  of  his  principal,  there  would  be  evidence,  and  almost 
conclusive  evidence,  against  the  latter  that  the  acceptance  was 
written  by  his  authority.  That  was  the  case  of  Barber  v.  GingeU,  (1) 
It  would  have  been  idle  to  contend  there  that  the  defendant  was 
not  responsible  for  the  signature.  The  report  is  short ;  but  I  do 
not  understand  it  to  have  been  treated  as  matter  of  law,  but  rather 
as  a  conclusion  of  fact  by  the  jury.  Here,  the  transaction  was  not 
one  of  a  mercantile  character ;  there  was  no  course  of  business 

(1)  3  Esp.  GO. 
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between  the  parties.    What,  then,  does  the  payment  of  one  bill        1869 

under  such  circomstanoes  hold  out  ?    Is  it  that,  as  a  matter  of  law,      morbis 

the  party  binds  himself  to  pay  all  future  bills  which  may  assume    bbthbli* 

to  bear  his  acceptance,  whether  authorized  by  him  or  not?    I 

should  be  sozry  to  affirm  any  such  principle :  and  I  think  no  jury 

could  safely  act  upon  the  notion  of  authority  or  adoption  under 

such  circumstancea     The   utmost  extent  of  the  doctrine,  as  it 

seems  to  me,  is,  that  it  is  a  question  for  a  jury.    Indeed,  in  all  the 

cases  cited  by  Mr.  Huddleston  the  question  was  left  to  the  jury. 

If  the  defendant  had  by  his  conduct  led  the  plaintiff  to  suppose 

that  the  acceptance  was  his  genuine  signature,  or  was  authorized 

by  him,  he  might  be  estopped  from  disputing  it :  otherwise  not. 

But  that  was  especially  a  question  for  the  jury.     It  was  put  to  the 

jury,  and  they  negatived  it,  and,  as  I  think,  properly  negatived  it. 

At  all  events,  there  was  no  evidence  upon  which  the  judge  would 

have  been  warranted  in  acting  upon  his  own  responsibility  and 

holding  that,  as  matter  of  law,  the  plaintiff  was  entitled  to  a  verdict. 

The  rule  must,  therefore,  be  refused. 

WiLLES,  J.    I  am  of  the  same  opinion.    The  utmost  extent  to 
which  we  could  go  in  Mr.  Huddleston's  favour  would  be  to  affirm 
that  of  which  he  had  the  full  benefit  at  the  trial.    The  matter  was 
left  to  the  jury ;  and  they  have  decided  against  the  plaintiff.     One 
who  pays  one  bill  which  purports  to  bear  his  signature  as  acceptor,. 
thereby  makes  evidence  against  himself  that  the  person  who  wrote- 
the  acceptance  did  so  with  his  authority ;  and,  if  the  bill  is  given* 
in  a  course  of  business  implying  a  continuance  of  such  authority,. 
it  may  be  conclusive  evidence.    That  is  the  fullest  extent  to  which . 
it  is  possible,  consistently  with  law,  to  affirm  the  proposition :  andv 
that  is  disposed  of  by  the  findings  of  the  jury  in  this  case.    What . 
we  are  now  asked  to  say  is,  that^  although  authority  to  accept  and 
any  adoption  or  ratification  of  the  acceptance  be  negatived,  and* 
although  there  has  been  no  course  of  business,  and  nothing  to 
shew  any  continuance  of  authority,  or  representation  of  continued 
authority,  to  accept  bills  in  his  name,  the  payment  by  the  defendant 
of  one  bill  which  purports  to  bear  his  acceptance  affords  not  merely 
evidence,  but  a  presumptio  juris  et  de  jure  which  cannot  be  contra* 
dieted,  that  all  subsequent  bills  bearing  the  same  sort  of  acceptance 
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1869  are  authorized  by  him.  That  proposition  is  neither  sanctioned  by 
^OBBTB  ^^^  iior  is  it  in  accordance  with  common  sense.  In  the  absence 
of  proof  of  any  authority  or  adoption  or  course  of  business,  the 
payment  of  the  bill  in  August,  1867,  was  only  eyidence  of  an  admis- 
sion by  the  defendant  that  that  bill  was  accepted  by  him  or  by 
some  one  acting  under  or  authorized  by  him ;  not  of  a  general 
authority  in  that  person  to  accept  bills  in  his  name.  The  doctrine 
of  estoppel  has  no  application  to  such  a  case.  It  is  unnecessary 
to  say  anything  as  to  the  payment  of  the  other  bills  to  which  the 
plaintiff  was  no  party.  That  was  left  to  the  jury.  I  entirely  agree 
with  my  Lord  that  there  should  be  no  rule. 

Keating,  J.  I  am  of  the  same  opinion.  No  doubt,  a  man  who 
pays  one  or  more  forged  acceptances  does  furnish  some  evidence 
against  himself  that  the  acceptance  was  authorized  by  him;  and 
it  might  perhaps  be  said  that  the  payment  by  the  defendant  to 
the  plaintiff  of  the  bill,  which  became  due  in  August,  1867,  was 
<e?idence  to  go  to  the  jury  that  he  authorized  that  particular 
acceptance.  I  therefore  think  my  Lord  was  right  in  leaving  the 
matter  to  the  jury.  That,  however,  does  not  suit  the  plaintiff's 
purpose,  because  the  whole  of  the  facts  were  left  to  the  jury,  and 
they  have  found  against  him.  He  now  seeks  to  contend  that,  as 
matter  of  law,  having  paid  one  forged  acceptance  in  the  hands  of 
the  plaintiff,  the  defendant  binds  himself  for  ever  unless  he  gives 
notice,  and  cannot  be  heard  to  say  that  he  did  not  authorize  the 
acceptance  of  a  subsequent  bill.  I  know  of  no  authority  which  at 
all  approaches  an  affirmance  of  that  proposition :  and  I  agree  with 
my  Brother  Willes  that  it  is  equally  opposed  to  law  and  to  common 
sense. 

Brett,  J.  The  acceptance  in  question  was  not  the  signature  of 
the  defendant,  nor  was  it  authorized  by  him,  nor  was  any  repre- 
aentation  made  by  him  with  regard  to  this  particular  bill.  But  it 
has  been  contended  that  by  paying  the  former  bill  he  did  impliedly 
represent  that  the  acceptance  of  this  bill  was  authorized  by  him, 
and  that,  the  plaintiff  having  acted  upon  the  faith  of  that  implied 
representation,  the  defendant  is  estopped  from  denjring  it^  I  must 
<^onfess  I  have  great  doubts  whether  there  was  any  evidence  at  all 
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to  go  to  the  jory.    But,  if  there  was,  the  jury  haye  disposed  of  it^       18S9 
and  properly  I  think.    The  argument  in  effect  amounts  to  this,      Mobris 
that,  if  a  man  by  payment  once  authenticates  a  forged  acceptance,    bethell. 
he  is  bound  for  ever,  unless  he  gives  notice.    There  is  no  founda- 
tion whateyer  for  such  a  proposition. 

Bule  refused. 

Attorney  for  plaintiff :  R  O.  Lawrence. 


AMES  V.  WATERLOW  and  Othbrs.  2\'ov.  11, 

Bankrupt  Act,  1849  (12  <fc  13  Vict.  c.  106),  8.  llZ—Bankrvptcy  Act,  1861 

(24  A  25  Vict.  c.  134),  s.  198^0ertificate  of  Registration,  of  Deed  under 
8. 192 — Arrest — Discharge  of  Debtor — Sheriff — Trespass, 

The  sheriff  is  Dot  liable  in  trespass  for  arresting  or  detaining  a  debtor  who  has 
executed  a  deed  of  assignment  nnder  s.  192  of  the  Bankruptcy  Act,  1861,  after 
production  of  a  certificate  of  registration ;  the  debtor's  remedy  being  by  applica- 
tioo  to  the  Court  or  a  judge  for  his  discharge  from  custody,  or  Qossibly  by  a 
proceeding  against  the  bailiff  under  s.  112  of  the  Bankrupt  Act^  1849. 

Ames  y.  CoLnaghi  (Law  Hep.  3  C.  P.  359)  explained. 

Declaration,  that  the  defendants  assaulted  the  plaintiff  and 
took  him  into  custody,  and  caused  him  to  be  imprisoned  for  the 
qiace  of  eight  days,  until  he  was  discharged  by  due  course  of 
law,  &a 

The  defendants  in  their  second  plea  justified  the  taking  and 
detaining  the  plaintiff,  as  sheriffs  and  bailiff,  under  an  execution 
at  the  suit  of  one  B.  Colnaghi. 

New-assignment,  that,  before  the  bailiff  took  the  plaintiff  and 
kept  him  in  the  custody  of  the  sheriffs  as  in  the  second  plea  was 
alleged,  the  plaintiff  had  made  and  executed  such  deeds  and  docu- 
ments and  had  taken  such  steps  and  proceedings  that,  under  and 
by  yirtue  and  in  pursuance  thereof  and  of  the  Bankruptcy  Act, 
1861,  one  J.  F.  Miller,  Esq.,  then  being  the  chief  registrar  of  the 
Court  of  Bankruptcy,  did  duly  certify  that  on  the  12th  of  October, 
1865,  a  certain  deed  or  instrument  bearing  date  the  18th  of  Sep- 
tember, 1865,  and  made  and  executed  by  and  between  the  plaintiff 
of  the  first  part,  B.  C.  Macrae,  a  trustee  for  the  creditors  of  the 
plaintiff,  of  the  second  part,  and  the  several  persons,  companies, 

and  firms,  &c»,  in  a  schedule  thereto,  who  had  in  writing  assented 
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1869  thereto,  being  a  majority  in  number  representing  three-fonrths  in 
Ames  value  of  all  the  creditors  of  the  plaintiff,  of  the  third  part,  and  all 
Watbrlow.  o^®'  *^®  creditors  of  the  plaintiff  of  the  fourth  part, — the  same 
being  a  deed  or  instrument  of  conveyance  of  all  the  estate  and 
effects  of  the  plaintiff  to  the  said  trustee,  in  trust  for  all  the  credi- 
tors of  the  plaintiff, — was,  on  &c.,  brought  into  the  o£Sce  of  the 
said  chief  registrar  for  registration,  and  was  duly  filed  and  regis- 
tered pursuant  to  the  provisions  of  the  Bankniptcy  Act,  1861 : 
that  such  last-mentioned  certificate  was  given  as  well  under  the 
hand  of  the  said  chief  registrar  as  also  under  the  seal  of  the  Court 
of  Bankmptcy  on  the  17th  of  October,  1865,  and  was  afterwards 
duly  issued  and  delivered  by  the  chief  registrar  to  the  plaintiff; 
of  all  which  the  defendants  had  due  notice:  that  the  plaintiff 
brought  his  action,  not  for  the  trespasses  in  the  second  plea  ad- 
mitted and  attempted  to  be  justified,  but  for  that  the  defendants, 
committed  the  trespasses  in  the  declaration  alleged,  after  the 
alleged  taking  and  keeping  the  plaintiff  in  custody  as  in  the  second 
plea  was  admitted  (1),  and  after  the  plaintiff  had  duly  produced 
and  shewn  such  certificate  to  the  defendants,  and  after  all  con- 
ditio]^ had  been  performed,  and  all  things  had  happened  and  been 
done,  and  all  reasonable  and  other  times  had  elapsed,  necessary  to 
entitle  the  plaintiff  as  well  to  have  the  full  benefit  and  protection 
of  the  said  certificate  and  to  be  discharged  from  the  said  alleged 
taking  and  keeping  in  custody  in  the  second  plea  mentioned,  as 
also  to  maintain  this  action  for  the  trespasses  in  the  dedaratioD 
alleged. 

Second  plea  to  the  new-assignment,  that  the  plaintiff  did  not 
make  or  enter  into  any  deed  or  instrument  within  the  meaning  of 
the  Bankruptcy  Act,  1861,  as  alleged,  nor  were  any  or  either  of 
the  conditions  necessary  in  that  behalf  observed  or  fulfilled,  and 
by  reason  thereof  the  said  certificate  of  the  chief  registrar  was  in- 
valid and  of  no  force. 

Demurrer  to  the  new-assignment  to  the  second  plea.    Joinder. 

Demurrer  to  the  second  plea  to  the  new-assignment.    Joinder. 

,    JSobinaon,  Serjt.  {Tapping  with  him),  for  the  plaintiff.    The  new- 

(1)  **  By  keeping  and  detaining  the  'in  that  plea  mentioned," — ^agrecd  to  bo 
plaintifif  in  custody  under  tbo  process      inserted  by  way  of  amendment. 


r. 

Watbblow. 
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assignment  in  this  case  raises  the  very  question  which  was  decided  1869 
by  this  Court  in  Ames  v,  Cdnaghi.  (1)  In  Hoyd  v.  Harrison  (2),  Ames"^ 
it  was  held  by  the  Exchequer  Chamber,  affirming  the  judgment  of 
the  Court  of  Queen's  Bench  (3),  that  the  production  of  a  certificate, 
valid  on  its  face,  of  the  registration  of  a  deed  of  assignment  under 
B.  192  of  the  Bankruptcy  Act,  1861  (24  &  25  Viet.  c.  134),  by  a 
debtor  for  the  benefit  of  his  creditors,  justifies  the  sheriff,  under 
8. 198,  in  releasing  the  debtor  whom  he  has  arrested  on  a  ca.  sa.  at  the 
suit  of  a  creditor,  although  the  deed  be  in  fact  invalid  as  between 
the  debtor  and  non-assenting  creditors ;  Erie,  C. J.,  saying  (3) : 
**  By  the  198th  section,  the  certificate  of  such  deed  is  to  operate  as 
a  protection  in  bankruptcy,  so  that  the  ^sheriff  is  not  to  go  and 
ascertain  whether  the  certificate  is  true  and  there  is  a  valid  deed, 
but  is  to  act  at  once  upon  the  production  of  the  certificate.  The 
words  of  the  section  give  some  operation  to  the  certificate;  and  the 
certificate  would  be  without  any  operation  if  the  production  of  it 
were  not  sufficient  Some  stress  was  laid  on  the  fact  that  it  is 
only  the  certificate  of  sueh  deed  which  is  to  operate  as  a  protection, 
that  is,  a  certificate  of  a  valid  deed ;  but  this  on  the  face  of  it  is  a 
certificate  of  a  valid  deed,  and  so  is  a  certificate  of  'such  deed.' 
The  protection  given  to  the  debtor  is  not  a  mere  privilege," — as  in 
Moffnay  v.  Burt  (4), — *^  but  a  right  to  be  at  once  discharged,  as  in 
the  case  of  a  protection  in  bankruptcy ;  and,  whether  or  not  the 
sheriff  would  be  liable  to  the  penalty  of  51.  for  every  day  he 
detained  the  debtor  in  his  custody,  it  is  not  necessary  to  inquire ; 
at  aU  events,  he  is  justified  in  discharging  the  debtor."  In  Ames 
v.  Cdnaghi  (1)  this  Court  went  a  step  further,  and  held  that  the 
sheriff,  under  such  circumstances,  must  discharge  the  party,  even 
though  he  has  notice  that  the  deed  is  invalid, — Montague  Smith,  J., 
in  particular,  assuming  this  to  be  the  legitimate  result  of  the  de- 
cision in  Lhyd  v.  Harrison,  (2)  If  the  sheriff,  being  bound  ±o 
dischaige  the  debtor,  in  violation  of  his  duty  detains  him  in  custody, 
he  is  clearly  liable  to  an  action. 

[WiLLES,  J.  This  action  will  not  lie,  unless  the  plaintiff  can 
take  advantage  of  his  own  wrong ;  which  is  contrary  to  all  legal 
principle.] 

(1)  Law  Rep.  3  C.  P.  359.  (3)  Law  Kep.  1  Q.  B.  at  pp.  509,  510. 

(2)  Law  Rep.  1  Q.  B.  502.  (4)  5  Q.  B.  381. 


56  COURT  OF  COMMON  PLEAS.  [L.  R. 

1869  '  No  question  arises  as  to  the  validity  of  the  deed.  The  words  of 
Amis  8.  198  are  express :  after  notice  of  the  filing  and  registration  of 
Watbklow  ®^^^  ^^^  ^  heen  given  as  aforesaid  (s.  193),  no  execution  against 
the  debtor's  property  in  respect  of  any  debt,  and  no  process  against 
his  person  in  respect  of  any  debt,  shall  be  available  to  any  creditor 
or  claimant  without  leave  of  the  Court ;  and  a  certificate  of  the 
filing  and  registration  of  such  deed  under  the  hand  of  the  chief 
registrar  and  the  seal  of  the  Court  shall  be  available  for  all  pur- 
poses as  a  protection  in  bankruptcy.  Byles,  J.,  in  Ames  v.  Col- 
naghij  says  (1) :  "  After  the  best  consideration  that  I  have  been 
able  to  bestow  on  the  subject,  it  seems  to  me  that  we  give  due 
effect  to  the  words  ^such  deed'  in  the  198th  section,  by  saying 
that  it  means  such  a  deed  as  the  Court  of  Bankruptcy  (which  has 
jurisdiction  over  the  matter)  has  by  filing  and  registration  pro- 
nounced to  be  prima  facie  a  good  deed.  The  certificate  to  that 
effect  is  to  be  available,  not  for  all  times  or  all  purposes,  but  for 
the  ad  interim  protection  of  the  debtor  from  process  against  his 
person,  till  the  protection  shall  be  revoked,  or  the  deed  declared 
void,  by  a  Court  of  competent  jurisdiction." 

[Brett,  J.  It  was  not  necessary  for  this  Court  to  decide  in  that 
case  that  the  sheriff  must  at  the  peril  of  an  action  discharge  the 
debtor ;  the  only  question  before  them  was  whether  or  not  he  was 
entitled  to  be  discharged.] 

Unless  the  sheriff  was  hound  to  discharge  the  plaintiff,  he  could 
not  have  had  judgment  in  that  case.  In  Tarlion  v.  Mslier  (2),  it 
was  held  that  a  sheriff  or  his  oflBcer  is  not  liable  to  an  action  for 
false  imprisonment  for  arresting  a  certificated  bankrupt,  a  peer,  a 
discharged  insolvent,  or  a  person  who  took  advantage  of  the 
20  Geo.  3,  c.  64,  made  on  the  occasion  of  the  prisons  in  London 
being  burnt  by  the  rioters,  although  the  party  in  such  cases  is 
privileged  from  arrest.  But  the  ground  of  the  decision  there  was 
that  the  sheriff  had  a  discretion.  "  The  sheriff,"  said  Lord  Mans- 
field (3),  "  is  not  bound  not  to  arrest.  If  he  chooses  to  take  the 
truth  of  the  facts  upon  him,  and  not  arrest  the  party,  he  may,  and 
the  surrender  and  compliance  with  the  Act  will  be  a  good  return : 
but  he  will  be  answerable."    That  principle  pervades  all  the  Bank- 

(1)  Law  Rep.  3  C.  T.  365.  (2)  2  Doug.  G71. 

(3)  2  Doug,  at  p.  G73. 
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rupt  Acts  down  to  the  Act  of  1861.    In  Magnay  v.  Burt  (1),        1869 
Tindal,  C.J,,  delivering  the  judgment  of  the  Court  of  error,  says : 


"  The  extreme  diflSculty  cast  on  the  sheriff,  of  determining  whether  ^y^Tm^j^ 
the  privilege  set  up  by  the  party  is  founded  in  truth,  is  another 
ground  for  holding  the  action  not  to  lie.  He  cannot,  as  was  ob- 
served by  the  Court  in  Tarlton  v.  Fisher  (2),  administer  an  oath  ; 
and  he  must  refuse  to  execute  the  process  of  the  Court  at  his  peril. 
And  it  may  be  added  that^  though  the  sheriff  may  know  the  party 
has  the  privilege,  it  is  impossible  for  him  to  be  certain  that  he 
means  to  claim  it ;  and,  unless  he  does  claim  it,  he  is  in  lawful 
custody,  and  the  judgment  satisfied."  Since  the  Bankruptcy  Act,* 
1861,  and  the  decision  of  this  Court  in  Ames  v.  Cdnaghi  (3),  that 
reason  no  longer  exists. 

P  [WiLLES,  J.,  referred  to  Godwin  v.  Stone  (4),  where  the  sheriff 
was  held  liable  for  not  arresting  a  debtor  who  had  before  the  com- 
mencement of  the  action  against  him  executed  a  deed  of  arrange- 
ment, and  obtained  a  certificate  of  registration,  but  had  omitted  to 
avail  himself  of  the  opportunity  of  pleading  it,  by  suffering  judg- 
ment by  default.] 

Where  the  protection  is  absolute,  and  good  upon  the  face  of  it, 
and  the  sheriff  has  no  discretion,  there  is  no  reason  why  he  should 
not  be  liable.  (5)  In  Lees  v.  Neuion  (6),  an  action  was  held  to  lie 
against  the  officer  (the  bailiff)  for  an  undue  detention  of  the  plain- 
tiff on  an  arrest  under  a  ca.  sa.,  after  having  been  shewn  his  pro- 
tection in  bankruptcy,  for  the  penalty  imposed  by  s.  113  of  the 
Bankrupt  Act  of  1849, 12  &  13  Vict.  c.  106.  In  Moone  v.  Rose  (7). 
an  action  was  held  to  lie  against  the  gaoler  for  not  discharging 
from  custody  a  party  in  contempt  for  not  answering  to  a  bill  in 
Chancery,  who  had  not  been  brought  to  the  bar  of  the  Court  within 
the  thirty  days  prescribed  by  s.  15,  sub-s.  5,  of  the  1 1  Geo.  4  & 
1  Wm.  4,  o.  36.  "  The  statute,"  said  Lush,  J.  (8), "  makes  it  the 
imperative  duty  of  the  person  in  whose  custody  the  party  guilty  of 
contempt  is,  to  discharge  him  unless  he  be  called  to  the  bar  of  the 
Court  within  the  specified  time.    Whether  he  has  been  called  to 

(1)  5  Q.  B.  381, 393.  (5)  See  Teardey  ▼.  Eeane^  14  M.  & 

(2)  2  Doug.  671.  W.  322. 

(8)  Law  Rep,  3  C.  P.  35a  (6)  Law  Rep.  1  C.  P.  658. 

(4)  Law  Rep.  4  Ex.  331.  (7)  Law  Rep.  4  Q.  B.  486. 

(8)  Law  Rep.  4  Q.  B.  at  \\  492. 
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1869        the  bar  or  not  must  be  known  to  the  person  in  whose  custody  the 
Akis       prisoner  is,  because  he  is  to  be  brought  up  by  writ  of  habeas  corpus, 
Watkrlow    ^^^^^  would  be  directed  to  the  gaoler,    •  .  .    The  gaoler,  therefore, 
having  the  plaintiff  in  custody,  it  was  his  duty  to  discharge  her,  and, 
not  having  done  so,  he  is  liable  to  an  action."    So,  here,  it  being 
the  sheriff's  duty  to  discharge  the  party  on  production  of  the  certifi- 
cate ;  he  is  clearly  liable  to  an  action  for  the  breach  of  that  duty. 
Quain,  Q,G.  {Day  with  him),  for  the  defendants,  was  not  called 
upon. 

.  BoYiLL,  C.J.  This  seems  to  me  to  be  a  case  of  the  first  impres- 
sion. The  argument  on  the  part  of  the  plaintiff  has  proceeded 
upon  the  supposition  that  the  Court  had  conclusively  decided  in 
Ames  V.  Colnaghi  (1)  that  the  sheriff  was  bound  of  his  own  autho- 
rity to  discharge  the  debtor  on  the  production  of  a  certificate,  under 
the  hand  of  the  chief  registrar  and  the  seal  of  the  Court,  of  the 
filing  and  registration  of  a  deed  under  s.  192  of  the  Bankruptcy 
Act,  1861,  and  that,  if  he  refuses  to  discharge  him  from  custody 
on  his  producing  such  certificate,  he  is  liable  to  an  action  of  tres- 
pass. The  argument,  however,  is  founded  on  a  misconception  of 
what  the  Court  really  decided  in  that  case.  The  question  pre- 
sented for  decision  was  whether  under  the  circumstances  the  debtor 
was  entitled  to  be  discharged ;  and  that  question  the  Court  answered 
in  the  affirmative.  The  mode  of  discharge,  which  is  directly  raised 
on  the  present  occasion,  did  not  come  in  question  there.  It  was 
urged  that  the  sheriff  is  bound  at  once  to  discharge  the  party  on 
production  of  the  certificate,  without  taking  time  for  inquiry  or  an 
order  of  the  Court.  Whether  that  be  so  or  not  must  depend  upon 
the  construction  of  s.  198,  which  enacts  that,  **  after  notice  of  the 
filing  and  registration  of  such  deed  has  been  given  as  aforesaid 
(s.  198),  no  execution  against  the  debtors  property  in  respect  of 
any  debt,  and  no  process  against  his  person  in  respect  of  any  debt, 
shall  be  available  to  any  creditor  or  claimant  without  leave  of  the 
Court ;  and  a  certificate  of  the  filing  and  registration  of  such  deed 
under  the  hand  of  the  chief  registrar  and  the  seal  of  the  Court, 
shall  be  available  to  the  debtor  for  all  purposes  as  a  protection  in 
bankruptcy."    After  the  granting  of  the  certificate,  therefore,  the 

(1)  Law  Rep.  3  C.  P.  359. 
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writ  remains,  but  its  action  is  suspended  until  the  leave  of  the  ise9 
Court  is  obtained  for  putting  it  in  force.  The  certificate  is  to  be  amu 
available  to  the  debtor  for  all  purposes  as  a  protection  in  bank-  ^^terlow. 
ruptcy.  How  was  a  protection  in  bankruptcy  made  available  ?  No 
instance  has  been  found  of  an  action  having  been  maintained 
against  the  sheriff  for  not  discharging  a  bankrupt  under  such  cir- 
cumstances ;  but  there  are  abundant  dicta  in  the  books  that  no 
such  action  is  maintainable.  It  is  impossible  to  put  it  better  than 
it  is  put  by  BuUer,  J.,  in  Tarlton  v.  Fisher  (1),  decided  in  1781 : 
**  As  to  the  discharge,  express  words  would  have  been  used,  if  it 
had  been  meant  to  vest  new  powers  in  the  sheriff.  Tiie  meaning 
must  have  been,  to  vest  the  power  of  discharge  where,  in  other 
cases,  it  was  vested  before,  viz.  in  the  Court  out  of  which  the  pro- 
cess issued,  or,  in  vacation,  in  one  of  the  judges.  That  satisfies 
the  words  of  the  Act  In  cases  of  bankrupts  or  insolvents,  what 
is  done  ?  Hundreds  have  been  arrested,  but  there  never  was  an 
instance  of  an  action  against  the  sheriff  or  his  officers  in  such  cases. 
The  practice  in  case  of  bankrupts  is,  to  apply  to  a  judge,  and 
verify  the  certificate  by  affidavit  (2)  How  could  the  sheriff  ascer- 
tain that  the  certificate  was  signed  by  the  commissioners  ?  He 
cannot  administer  an  oath.  In  the  case  of  insolvent  debtors,  the 
provisions  for  this  discharge  are  somewhat  different  in  words,  but 
are  in  substance,  I  think,  the  same."  And  again  (3),  ^'  The  general 
law  as  to  sheriffs  is,  that,  if  a  sheriff  has  acted  in  obedience  to  the 
mandate  of  the  Court,  he  is  excused.  If  he  arrest  a  peer,  the  writ 
is  erroneous,  yet  he  is  not  a  trespasser  for  executing  it  In  tres- 
pass, the  defendant  must  shew  an  excuse.  Have  the  defendants 
done  so  in  this  case  ?  Yes ;  for,  the  mandate  of  the  Court  was 
compalsory  on  them.  The  original  plaintiff  would  not  be  liable  to 
an  action  of  trespass  till  the  writ  is  superseded ;  for,  till  then  it  is 
a  justification.  After  a  supersedeas,  trespass  will  lie  against  the 
party ;  but  still  not  against  the  sheriff.  I  take  this  to  have  been 
settled  over  and  over  again :  and  the  inconvenience  would  be  great 
if  the  law  were  otherwise."  In  that  case  the  plaintiff's  right  to 
maintain  trespass  turned  upon  the  construction  of  s.  2  of  the 
20  Geo.  3,  c.  64,  which  provided  that  persons  who  had  obtained  a 

(1)  2  Doug.  671,  676.  (2)  6  Geo.  2,  c.  30,  b.  13. 

(3)  2  Dong,  at  p.  677. 
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1869  certificate  as  therein  mentioned  should  not  be  liable  to  be  arrested 
A34B5  by  virtue  of  any  civil  process  out  of  any  court,  and,  in  case  they 
Wattolow  ^^^  ^^^^  ^^  should  be  so  arrested,  should  be  discharged  therefrom : 
and  the  Court  held  that  the  sheriff  was  not  liable  in  trespass  for 
executing  the  process,  but  the  remedy  for  the  party  was  an  appli<- 
cation  to  the  Court  or  a  judge  for  his  discharge  from  custody.  So, 
in  Watson's  Sheriff,  2nd  ed.  141,  it  is  laid  down  that  "the  sheriff, 
notwithstanding  the  defendant  claims  privilege  from  arrest  by  his 
bankruptcy  and  certificate,  or  under  a  discharge  as  an  insolvent 
debtor,  should  not  discharge  him  without  an  indemnity,  or  by 
order  of  the  Court ;  for,  otherwise,  he  might  be  driven  to  litigate 
with  the  plaintiff  the  question  of  the  defendant's  privilege."  In 
truth,  the  whole  series  of  provisions  in  the  several  bankrupt  acts 
are  framed  on  the  notion  that  no  such  action  will  lie.  In  several 
of  them,  special  provisions  are  made  for  the  case  of  a  person  having 
protection  being  arrested  or  detained;  as,  for  instance,  in  s.  113 
of  the  Act  of  1849,  which  imposes  a  penalty  of  51  for  every  day  he 
shall  be  kept  in  custody  after  the  production  of  his  protection,  not 
upon  the  sheriff,  but  upon  the  officer  to  whom  the  certificate  is 
produced.  By  holding,  therefore,  that  there  must  be  an  order  for 
the  discharge  before  any  right  of  action  against  the  sheriff  can 
accrue,  we  give  full  effect  to  the  certificate  "  for  all  purposes  as  a 
protection  in  bankruptcy."  On  that  view,  the  new-assignment  is 
bad ;  and  the  plea,  which  negatives  the  performance  of  the  con- 
ditions  necessary  to  entitle  the  plaintiff  to  be  discharged  as  alleged, 
is  a  good  answer  to  it.  The  notice  referred  to  in  s.  198  is  the 
notice  to  be  published  in  the  Gazette,  not  notice  to  the  sheriff 
or  his  officer.  And,  if  the  new-assignment  alleges  notice,  the  plea 
denies  it.  I  am  therefore  of  opinion  that  the  defendants  are  en- 
titled to  judgment.  If  any  further  authority  were  wanting  to  shew 
that  trespass  is  not  maintainable,  I  would  refer  to  Phillips  t. 
Naylor.  (1)  There,  the  plaintiff  was  detained  in  custody,  notwith- 
standing he  had  a  protection  in  bankruptcy,  of  which  one  of  the 
defendants  had  notice,  and  yet  tHe  action  was  held  not  to  lie. 

WiLLES,  J.    I  am  of  the  same  opinion.     If  it  were  necessary 
to  deal  with  the  plea  to  the  new-assignment,  I  own  I  should  be 


(1)  3  H.  &  K  14. 
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surprised  if  a  person   who  has  obtained  a  certificate  which  he       1869 
ought  not  to   have  obtained,  should  (notwithstanding  he  might  ~    ambs 
be  entitled  under  the  Act  to  be  discharged  from  custody)  be  held  waterlow. 
entitled  to  a  remuneration  in  damages  for  his  detention.     I  think, 
however,  the  new-assignment  discloses  no  cause  of  action.    What 
appears  upon  the  face  of  it   is  this, — that  the  plaintiff,  against 
whom  a  judgment  had  been  obtained,  took  proceedings  under  the 
arrangement  clauses  of  the  Bankruptcy  Act,  1861,  and  procured 
from  the  proper  officer  a  certificate  that  he  had  executed  a  deed 
complying  with  the  provisions  of  the  Act,  and  that  such  deed  was 
duly  filed  and  registered.    I  pass  over  the  question  whether  the 
new-assignment  shews  notice  in  the  Gazette  under  &  193.    I  in- 
cline to  think  it  does  not.    But,  assume  that  it  does,  the  new- 
assignment  goes  on  to  allege  that,  after  notice  to  the  sheriff  (not 
the  notice  referred  to  in  s.  li/8),  he  continued  to  detain  the  plaintiff 
in  custody  under  a  writ  of  ezigi  facias  founded  upon  the  judgment. 
It  is  in  respect  of  that  detention  that  the  plaintiff  brings  this 
action;  and  the  question  is,  whether  the  plaintiff  can  maintain 
trespass  against  the  sheriff,  or  whether  under  such  circumstances 
he  is  not  limited  to  the  special  remedy  against  the  officer  for  de* 
taining  him,  or  to  an  application  to  the  Court  or  a  judge  for  his 
discharge  from  custody.    The  solution  of  that  question  must  turn 
upon  the  construction  to  be  put  on  s.  198  of  the  Bankruptcy  Act^ 
1861,  which  provides  that,  "  after  notice  of  the  filing  and  registra- 
tion of  such  deed  has  been  given  as  aforesaid," — ^which  I  take  to 
mean  the  notice  in  the  Gazette  required  by  s.  193, — **  no  execu- 
tion against  the  debtor's  property  in  respect  of  any  debt,  and  no 
process  against  his  person  in  respect  of  any  debt,  shall  be  available 
to  any  creditor  or  claimant  without  leave  of  the  Court."    Then  the 
clause  goes  on,  '*  and  a  certificate  of  the  filing  and  registration  of 
such  deed  under  the  hand  of  the  chief  registrar  and  the  seal  of  the 
Court  shall  be  available  to  the  debtor  for  all  purposes  as  a  protec- 
tion in  bankruptcy."    Our  decision  would  affect  the  case  of  an 
execution  against  goods  as  well  as  an  execution  against  the  body. 
It  is  material  to  bear  that  in  mind  in  order  to  see  whether  my 
Brother  Robinson  is  right  in  saying  that  his  construction  of  the 
Act  entails  do  hardship  on  the  sheriff,  because  the  action  can  only 
be  maintained  after  notice  given  by  the  production  of  the  certifi- 
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18C9  cate.  Ciomparing  s.  198  with  ss.  112  and  113  of  the  Act  of  1849, 
Amm  I  think  that,  if  this  action  is  maintainable  at  all,  it  is  an  action 
Watmlow  ^*^^^^®^  ^^  ^^^  earlier  part  of  the  clause,  which  declares  that  the 
process  shall  not  be  available  to  any  creditor  or  claimant.  The 
case  of  goods,  where  there  is  a  bankruptcy,  is  provided  for  suffi- 
ciently by  the  goods  being  vested  in  the  assignees,  and  by  the 
clauses  protecting  executions  completed  before  the  bankruptcy  or 
notice  in  certain  cases.  Where  those  provisions  do  not  apply,  the 
sheriff  is  responsible  to  the  assignees ;  but  not  until  after  a  reason- 
able time  ^for  inquiry,  and  protection,  in  the  event  of  an  adverse 
claim,  under  the  Interpleader  Act  Therefore  it  was  not  thought 
necessary,  in  s.  112  of  the  Act  of  1849,  that  the  bankrupt  should 
be  protected  from  arrest.  The  legislature,  in  s.  113  go  on  to  deal 
with  the  case  of  an  arrest  of  the  body,  in  these  terms :  "  If  any 
bankrupt  shall  be  arrested  in  coming  to  surrender,  or  shall  after 
his  surrender  and  while  protected  by  order  of  the  Court  be  so 
arrested,  he  shall,  on  producing  such  protection  to  the  officer  who 
shall  arrest  him,  and  giving  such  officer  a  copy  thereof,  be  imme- 
diately discharged ;  and,  if  the  officer  detains  him  after  he  shall 
have  shewn  his  protection,  except  for  so  long  as  shall  be  necessary 
for  obtaining  a  copy  of  the  same,  such  officer  shall  forfeit  to  the 
bankrupt  51,  for  every  day  he  shall  detain  him."  The  provision  at 
the  end  of  s.  198  of  the  Act  of  1861,  that  the  certificate  **  shall  be 
available  to  the  debtor  for  all  purposes  as  a  protection  in  bank- 
ruptcy," was  not  intended  to  provide  a  machinery  for  carrying  out 
the  previous  part  of  the  section.  The  only  notice  provided  for  is 
the  notice  which  is  to  be  published  in  the  Gazette  pursuant  to 
8. 193.  After  that,  the  process  is  not  to  be  available.  If,  there- 
fore, we  held  that  the  sheriff  is  liable  to  an  action,  we  must  hold 
him  to  be  so  from  the  time  of  publication  in  the  Gazette,  which  I 
am  not  aware  it  has  ever  been  decided  that  the  sheriff  is  bound  to 
read.  This  would  be  gross  injustice.  And  it  does  not  stand  upon 
reasoning  alone;  for,  in  Smith  v.  EggirUon  (1),  which  was  cited 
in  Moone  v.  Rose  (2),  it  was  held  by  the  Court  of  Queen's  Bench 
that  the  sheriff  was  not  liable  to  an  action  of  trespass,  and  for  the 
reason  I  have  mentioned,  because  of  the  injustice  of  making  the 
sheriff  liable  in  trespass  for  not  discharging  the  party  without 
(1)  7  Ad.  &  E.  167.  (2)  Law  Rep.  4  Q.  B.  486. 
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notice  that  the  custody  was  at  an  end.     And  that  is  further  illus-        1869 
trated  by  the  case  of  Moone  v.  Boss  (1)  itself,  where  an  action  was 


held  to  lie  against  a  gaoler  for  not  discharging  from  custody  ^  ^  ^' 
party  in  contempt  for  not  answering  to  a  bill  in  Chancery,  who 
had  not  been  brought  to  the  bar  of  the  Court  within  the  thirty 
days  prescribed  by  &  15,  sub-s.  5,  of  the  11  Geo.  4  &  1  Wm.  4, 
c.  36, — it  being  necessarily  within  the  gaoler's  knowledge  whether 
the  party  had  been  brought  up  or  not  Moreoyer,  in  Tarltan  v. 
JPuJier  (2),  where  a  person  privileged  from  arrest  by  yirtae  of  the 
statute  20  Greo.  3,  c.  64,  was  taken  on  a  ca.  sa.,  the  construction 
put  upon  the  words  '^  shall  not  be  liable  to  be  arrested,"  was,  not 
that  the  sheriff  was  liable  to  an  action,  but  that  the  party  was 
entitled  to  his  discharge.  There  has  been  considerable  confusion 
about  this  matter,  in  consequence  of  the  doctrine  of  TarUan  v. 
Fisher  (2)  not  having  been  consistently  adhered  to.  I  find  no 
case  which  gives  any  colour  to  the  maintenance  of  an  action  against 
the  sheriff  under  circumstances  such  as  those  in  this  case.  With 
regard  to  Magnay  v.  Burt  (3),  it  certainly  does  seem  an  extraor- 
dinary thing  that  a  man  who  is  privileged  from  arrest,  being 
nevertheless  arrested,  should  not  be  able  to  bring  an  action  for  the 
wrongful  arrest.  But  this  apparent  anomaly  vanishes  when  we 
come  to  consider  the  history  of  our  law.  Turning  to  BastelVs 
Entries,  p.  472,  b.,  we  find  that  the  remedy  provided  was  to  sue  out 
a  writ  of  privilege.  The  law  having  provided  that  specific  remedy, 
though  in  modem  times  a  motion  in  court  was  substituted  for  the 
writ,  it  is  not  for  the  Court  to  create  another  remedy,  viz.  by  action. 
Tliis  case  seems  to  me  to  stand  on  precisely  the  same  ground :  and 
I  think  there  is  good  reason  for  it,  for  otherwise  there  would  be 
no  end  of  actions  against  ofiSeers  to  whom  is  intrusted  the  execu- 
tion of  process.  I  think  the  defendants  in  this  case  are  entitled  to 
judgment. 

Keating,  J.  I  am  entirely  of  the  same  opinion.  The  new- 
assignment  is  clearly  bad.  And  indeed  the  plaintiff's  counsel  only 
proposed  to  support  it  upon  the  authority  of  Uoyd  v.  Harrison  (4), 
followed  by  the^case  in  this  Court  oi  Ames  v.  Colnaghi,  (5)     He 

(I)  Law  Rep.  4  Q.  B.  486.  (2)  2  Dong.  671.  (3)  5  Q.  B.  381. 

.(4)  Law  Bep.  1  Q.  B.  602.  (5)  Law  Bep.  3  C.  P.  359. 
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~Axis  ~~'  coiit^iided  that,  because  the  Exchequer  Chamber  decided  in  the 
«•  former  case  that  the  sheriff  was  justified  in  discharging  the  debtor 
upon  his  producing  a  certificate,  and  this  Court  in  the  latter  case 
decided  that,  upon  the  production  of  the  certificate,  the  party  was 
efdUled  to  his  discharge,  it  followed  that,  if  the  sheriff  failed  to  dis- 
charge him  immediately,  he  must  be  liable  in  trespass.  The 
learned  counsel,  howeyer,  altogether  misconceived  the  intention  of 
this  Court  in  Ames  y.  Colnoffhi.  (1)  The  qi^estion  submitted  in 
that  case  was,  whether  or  not  the  plaintiff  was  entitled  to  be  dis- 
charged :  and  all  the  Court  decided  was,  that  he  was  so  entitled. 
There  are,  no  doubt,  expressions  to  be  found  in  the  course  of  the 
judgment  to  the  effect  that  the  sheriff  was  bound  to  discharge 
him.  But  they  are  not  to  be  construed  as  meaning  that  he  must 
at  the  peril  of  an  action  discharge  him.  The  Court  would  order 
his  discharge;  and  possibly  the  officer  would  be  liable  to  the 
penalty  imposed  by  s.  113  of  the  Act  of  1849.  There  being,  there- 
fore, no  authority  to  support  it,  the  new-assignment  fails,  and  the 
defendants  must  haye  judgment. 

Bbett,  J.  There  might  perhaps  be  some  doubt  upon  the  plea. 
But  I  entirely  agree  with  the  rest  of  the  Court,  that,  assuming  all 
the  facts  alleged  in  the  new-assignment  to  be  true,  it  does  not  dis- 
close any  actionable  wrong  on  the  part  of  the  sheriff.  The  plaintiff 
complains  of  the  infringement  of  a  privilege.  For  this  the  Bank- 
rupt Act  points  out  a  specific  remedy,  not  the  remedy  here  sought. 
Belying  upon  the  reasons  given  by  my  Brother  Willes,  I  will 
merely  add  that  I  think  our  present  judgment  is  justified  by  that 
of  Blackburn,  J.,  in  Bossi  v.  Bailey.  (2)  The  learned  counsel  for 
the  plaintiff  admitted  that  his  argument  obtained  no  support  from 
the  older  cases,  and  he  placed  his  main  reliance  on  Ames  v. 
Colnaghu  (1)  I  think  it  has  been  fully  explained  that  the  Court 
did  not  mean  there  to  decide  any  more  than  that  the  plaintiff  was 
entitled  to  be  discharged,  not  as  to  the  means  by  which  that  right 

was  to  be  carried  into  effect. 

Judgm&tdfoT  the  defendants. 

Attorney  for  plaintiff:  W.  8,  Masterman. 
Attorneys  for  defendants :  BurcheUs  &  Hall, 

(1)  Law  Rep.  3  C.  P.  359.  (2)  Law  Rep.  3  Q.  R  621. 
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Nov.  22. 

Guarantee,  Contiruction  (f—Cormderation,  


In  April,  1867,  in  order  to  induce  the  plaintiff  to  continue  his  dealiugs  with  one 
F.,  who  WM  then  largely  indebted  to  him,  the  defendant  gave  the  plaintiff  a  gua- 
rantee as  follows : — **  In  the  event  of  your  supplying  Mr.  D.  F.  any  coals  during  the 
next  twelve  months  from  the  1st  of  April  last  past,  I  do  hereby  guarantee  the  pay- 
ment to  you  of  the  amount  for  the  time  being  due  from  Mr.  D.  F.  for  coals  sold  by 
you  to  him." 

Before  the  expiration  of  the  twelve  months  mentioned  in  the  above  guarantee, 
viz.  on  the  23rd  of  July,  1867,  the  debt  due  from  F.  to  the  plaintiff  having 
greatly  increased,  and  the  plaintiff  pressing  for  a  settlement,  the  defendant  gave 
him  a  further  guarantee,  as  fdlows :—"  Whereas  Mr.  D.  F.  is  and  stands  in- 
debted to  you  in  the  sum  of  2205Z.  Zs.  9d.  upon  an  account  this  day  stated  and 
settled  between  you  and  the  said  D.  F.,  in  addition  to  his  liability  upon  two  ac- 
ceptances of  mine  to  his  drafts  each  for  760Z.,  dated  3rd  of  July,  1867,  and  pay- 
able three  and  four  months  after  date,  and  respectively  indorsed  to  yon  by  the 
said  D.  F. ;  and  whereas  yon  axe  pressing  for  the  immediate  payment  of  the  said 
mm  of  2205Z.  39.  9d, :  now,  I  do  hereby,  in  consideration  of  your  forbearing  to 
take  immediate  steps  for  the  recovery  of  the  said  sum,  guarantee  the  payment  of, 
and  agree  to  become  responsible  for,  any  sum  of  money  for  the  time  being  due 
from  the  said  D.  F.  to  you,  whether  in  addition  to  the  said  sum  of  2205Z.  Ss.  9d. 
or  no :" — 

Held,  that  this  was  a  guarantee  for  future  supplies  of  coal,  unlimited  both  as  to 
time  and  amount 

The  declaration  stated  that,  on  the  23rd  of  July,  1867,  one 
David  French  was  indebted  to  the  plaintiff  in  a  large  sum,  to  wit, 
the  sum  of  22052L  Ss.  9d.,  and  also  was  liable  to  the  plaintiff  upon 
two  acceptances  of  the  defendant  indorsed  by  the  said  D.  French 
to  the  plaintiff,  and  the  plaintiff  was  pressing  the  said  D,  French 
for  the  immediate  payment  of  the  said  sum  of  22057.  Ss.  dd.,  and 
thereupon,  in  consideration  that  the  plaintiff  would  forbear  to  take 
immediate  steps  for  the  recovery  of  the  said  sum  of  22057.  Ss.  9d., 
the  defendant  guaranteed  the  payment  of  and  agreed  to  become  re- 
sponsible for  any  sum  of  money  for  the  time  being  due  from  the 
said  D.  French  to  the  plaintiff,  whether  in  addition  to  the  said  sum 
of  22057.  35.  9d.  or  not :  Averment,  that,  after  the  making  of  the 
said  agreement  and  guarantee,  and  before  suit,  a  large  sum,  to  wit, 
20537*  6s.,  became  and  was  due  from  D.  French  to  the  plaintiff, 
within  the  meaning  of  the  said  agreement  and  guarantee ;  and  that 
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1869       the  plaintiff  did  forbear  to  take  immediate  steps  for  the  recovery  of 

Goi^       ^^^6  ^^d  s^^  of  2205Z.  38. 9d.^  and  that»  although  all  things  were  done^ 

p*'  &C.,  to  entitle  the  plaintiff  to  have  the  agreement  performed,  and 

to  sue  the  defendant  for  the  breach  thereof  thereinafter  mentioned^ 

neither  D.  French  nor  the  defendant  had  paid  to  the  plaintiff  the 

20537.  68,,  or  any  part  thereof. 

Fleas:  1.  That  the  defendant  did  not  guarantee  or  agree  as. 
alleged.  2.  That  neither  the  said  sum  of  20537.  6$.  nor  any  part 
thereof  was  a  sum  of  money  for  the  time  being  due  from  D.  French 
to  the  plaintiff,  within  the  true  intent  and  meaning  of  the  said 
agreement  and  guarantee,  as  alleged.  3.  Payment  before  action. 
Issue  thereon. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  at  West- 
minster after  last  Trinity  Term.  The  plaintiff  is  a  merchant  and 
coal-fa;ctor  at  Bochester,  in  Kent.  The  action  was  brought  to  re- 
cover the  sum  of  20532.  6«.,  the  balance  due  to  the  plaintiff  from 
David  French  for  coals  supplied  to  him  in  the  way  of  his  trade  of 
a  coal-merchant.  It  appeared  that  the  plaintiff  had  for  some  years 
had  dealings  with  French,  and  that  in  the  year  1865,  French  being 
then  largely  indebted  to  him,  the  plaintiff  required  security ;  where- 
upon the  defendant  (who  was  French's  brother-in-law)  on  the  1st 
of  April,  1865,  gave  the  plaintiff  a  guarantee  to  enure  for  twelve 
months.  This  guarantee  was  renewed  for  a  similar  period  on  the 
3rd  of  April,  1866,  and  again  on  the  3rd  of  April,  1867.  The  last- 
mentioned  guarantee  was  in  the  following  form : — 

"  Holborn  Wharf,  Chatham.    April  3, 1867.    : 

"  Memorandum.    In  the  event  of  your  supplying  Mr.  D.  French, 

of  Chatham,  any  coals  during  the  next  twelve  months  from  the  1st 

April  last  past,  I  do  hereby  guarantee  the  payment  to  you  of 

the  amount  for  the  time  being  due  from  Mr.  D.  French  to  you  for 

coals  sold  by  you  to  him.    This  guarantee  to  expire  at  the  end  of 

twelve  months,  viz.  1st  of  April,  1868. 

(signed)  "  T.  H.  Pack. 

"  To  E.  K.  Coles,  Esq." 

In  July,  1867,  French's  debt  to  the  plaintiff  having  greatly 
increased,  the  plaintiff  pressed  for  a  settlement,  but  ultimately 
agreed  to  give  him  time,  and  to  continue  to  do  business  with  him 
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as  usaal,  upon  the  defendant  signing  the  following  guarantee, — ^the       18^ 
instram^it  declared  on  :  OoZirt 

"-  To  E.  JR.  Coles,  Esq.  « Ditton,  July  23rd,  1867.  Paot. 

"  Whereas  Mr.  D.  French,  of  Chatham,  Kent,  coal-merchant,  is 
and  stands  indebted  to  you,  the  said  E.  B.  Coles,  in  the  sum  of 
22057.  3s,  9d.  upon  an  account  this  day  stated  and  settled  between 
you  and  the  said  D.  French,  in  addition  to  his  liability  upon  two 
certain  acceptances  of  mine  to  his  drafts  each  for  750?.,  dated  3rd 
July,  1867,  and  payable  three  and  four  months  after  date,  and 
respectively  indorsed  to  you  by  the  said  D.  French :  And  whereas 
you  are  pressing  for  the  immediate  payment  of  the  said  sum  of 
220521  38.  9d. :  Now,  I  do  hereby,  in  consideration  of  your  forbear- 
ing to  take  immediate  steps  for  the  recovery  of  the  said  sum, 
guarantee  the  payment  of,  and  agree  to  become  responsible  for, 
any  sum  of  money  for  the  time  being  due  from  the  said  D.  French 
to  yoU|  whether  in  addition  to  the  said  sum  of  22057.  39.  9(2.  or  no. 

(signed)  «  T.  K  Pack." 

The  plaintiff  did  forbear  to  sue  French ;  and  the  dealings  be- 
tween them  continued  down  to  the  24th  of  February,  1869,  when 
the  balance  due  to  the  former  for  coals  supplied  was  20537.  6s.,  the 
gum  claimed  in  this  action, — the  two  bills  for  7507.  each,  as  well  as 
the  balance  due  at  the  date  of  the  last  guarantee,  having  in  the 
meantime  been  paid  off.    In  March  French  became  bankrupt. 

On  the  part  of  the  defendant  it  was  submitted  that  there  was 
no  sufficient  consideration  for  the  guarantee  of  the  23rd  of  July, 
1867,  and  that  it  was  not  a  continuing  guarantee,  or,  at  all  events, 
not  beyond  the  continuance  of  the  debt  therein  recited  and  the 
currency  of  the  two  bills  of  exchange.  Semple  v.  Pink  (1)  was 
relied  on« 

A  verdict  was  entered  for  the  plaintiff  for  20537.  68.,  leave  being 
reserved  to  the  defendant  to  move  to  enter  the  verdict  for  him. 

DenmaUy  Q,C.,  obtained  a  rule  nisi,  on  the  ground  that  the  gua- 
rantee sued  on  did  not  extend  to  the  sum  in  respect  of  which  the 
action  was  brought,  and  that  there  was  no  good  consideration  for 
the  g^uarantee. 

(1)  1  Exch.  74. 
YOL.V.  G  2 
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18(59  *  Prentice^  Q.C.,  and  J?*.  M.  White,  shewed  cause.  Construing  this 
C(A^  document  by  the  light  of  the  surrounding  circumstances^  it  is 
clearly  a  continuing  guarantee  for  future  supplies  of  coals,  though 
there  is  no  specific  mention  therein  of  a  continuing  dealing.  Bear- 
ing in  mind  that>  at  the  time  the  guarantee  declared  on  was  given, 
the  guarantee  of  the  3rd  of  April,  1867,  was  still  subsisting,  and 
that  the  defendant  was  already  liable  on  the  two  bills,  which  would 
become  due  before  the  expiration  of  the  year,  it  is  impossible  to 
conceive  language  better  adapted  to  convey  the  notion  that  this 
like  the  former  documents  was  to  be  a  guarantee  for  future  sup- 
plies, the  only  difference  being  that  it  was  to  be  unlimited  in  point 
of  time.  There  is  no  pretence  for  the  restriction  sought  to  be  put 
by  the  defendant  upon  the  words  used.  -The  manifest  inten- 
tion was  to  substitute  for  the  previous  annual  ones,  a  general 
guarantee  which  should  subsist  until  countermanded :  Offord  v. 
Davis,  (1)  The  case  of  Semple  v.  Pink  (2),  therefore,  has  no  appli- 
cation ;  and,  if  it  had,  it  was  clearly  overruled  by  Oldershaw  v. 
Kinff.  (3) 

As  to  the  construction  of  the  document,  the  following  cases  were 
also  referred  to :  Bastoto  v.  Bennett  (4)  ;  WooHey  v.  Jennings  (5); 
Hargreave  v.  Smee  (6) ;  HitehcoGk  v.  Humphrey  (7) ;  Mayer  v. 
Isaac  (8) ;  Nicholson  v.  Paget  (9) ;  Mason  v.  Pritchard  (10) ;  Head  v. 
Grace  (11) ;  Heffield  v.  Meadows.  (12) 

Denman,  Q.O.,  and  Cohen,  in  support  of  the  rule.  The  true  rule 
of  construction  which  is  to  be  applied  to  instruments  of  this  descrip- 
tion is  that  laid  down  by  Sir  James  Mansfield,  C.J.,  in  PearsdU  v. 
Somerset  (13),  by  Martin,  B.,  in  Wood  v.  Priedner  (14),  and  by  Story, 
J.,  in  Gremer  v.  Higginson,  (15)  The  meaning  of  the  parties  is  to 
be  gathered  from  the  language  they  have  used,  coupled  with  the 
surrounding  circumstances.  There  is  no  decision  which  affirms 
that  the  words  are  to  be  construed  most  strongly  against  the 

(1)  12  0.  B.  (N.  S.)  748  ;  31  L.  J.           (8)  6  M.  &  W.  605. 
(C.P.)  319.  (9)  1  Or.  &  M.  48. 

(2)  1  Exch.  74.  (10)  12  East,  227. 

(3)  2  H.  &  N.  517 ;  27  L.  J.  (Ex.)  120.  (11)  7  H.  &  N.  494 ;  31 L.  J.  (Ex.)  98. 

(4)  3  Camp.  220.  (12)  Law  Eep.  4  C.  P.  595.     . 

(5)  5  B.  &  C.  165.  (13)  4  Taunt  at  p.  598. 

(6)  6  Bing.  244.  (14)  Law  Rep.  2  Ex.  66. 

(7)  5  M.  &  G.  559.  (15)  1  Mason,  323. 
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guarantor,  though  dict^  to  that  effect  are  to  be  found  in  the  books.  18C9 
The  fair  result  of  the  authorities  is,  that  no  greater  liability  is  to  Couia  ' 
be  implied  than  the  language  and  the  circumstances  reasonably 
warrant.  Beading  the  guarantee  as  if  the  memorandum  of  the 
3rd  of  April,  1867,  had  been  recited  therein  (which  is  the  most 
fitvourable  view  for  the  plaintiff),  the  obvious  meaning  is,  that  the 
guarantee  of  the  23rd  of  July,  1867,  was  to  cover  the  debt  then 
due  as  well  as  the  two  outstanding  bills ;  or,  if  it  contemplated  a 
future  supply  of  coals  to  French,  it  was  only  to  cover  such  coals 
as  might  be  supplied  whilst  that  debt  should  remain  unpaid  and 
the  bills  should  be  outstanding.  Either  of  these  constructions 
will  abundantly  patisfy  the  words  of  the  guarantee.  There  is  not 
a  word  in  it  which  shews  that  a  continued  supply  of  coals  for 
an  indefinite  period  was  contemplated ;  and  it  is  not  reasonable  to 
suppose  that  the  defendant  would  have  consented  to  enter  into  so 
great  a  liability  as  the  contention  on  the  part  of  the  plaintiff 
suggests,  viz.  a  liability  unlimited  as  to  time  as  well  as  amount. 
AJlnutt  V.  Asihenden  (1),  and  the  cases  collected  in  Chitty  on  Con- 
tracts, 8th  ed.  489  et  seq.  were  also  referred  to. 

Then,  as  to  the  consideration.  Where  a  consideration  is  ex- 
pressed on  the  face  of  the  instrument,  the  Mercantile  Law  Amend- 
ment Act  (19  &  20  Vict.  c.  97,  s.  3),  does  not  warrant  the  Court 
in  implying  one.  The  con9ideration  here  expressed,  viz.  forbear- 
ance to  press  for  immediate  payment  of  an  existing  debt,  clearly 
is  not  sufficient  In  Semple  v.  Pink  (2),  the  defendant  agreed  to 
guarantee  the  payment  of  a  promissory  note  made  by  one  Leigh  in 
favour  of  the  plaintiff,  and  due  on  the  2nd  of  November,  1844. 
The  note  being  dishonoured,  the  defendant  gave  the  plaintiff  a 
farther  guarantee,  as  follows : — *^  I  request  you  will  hold  over  the 
promissory  note  in  Bsivour  of  Mr.  Leigh,  dated,  &c.,  for  2007. ;  and, 
in  consideration  of  your  so  doing,  I  undertake  to  continue  in  all 
respects  my  guarantee  of  the  same :"  and  it  was  held  that  there 
was  no  sufficient  consideration  for  the  defendant's  promise.'  It 
has  been  contended  that  that  case  has  been  overruled  by  Older' 
Aaw  V.  King.  (3)  But,  in  the  last-mentioned  case^  all  the  judg^ 
ments,  with  the  exception  of  that  of  Crompton,  J.,  distinctly  put 

(1)  5  M.  &  G.  392.  (2)  1  Excb.  74. 

(8)  2  H.  &  J^.  617;  27  L.  J.  (Ex.)  120. 
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1869  supply  of  goods;  the  other,  that  it  was  a  guarantee  for  the 
O^  22052L  38.  9d,  and  the  ISOOZ.,  and  also  for  any  coals  which  might 
Pack.  ^  ^^^  ^  French  whilst  those  sums  should  remain  unpaid.  Aa  to 
the  firsts  if  that  were  the  true  construction  of  this  guarantee,  the 
only  effect  of  it  would  be  to  save  the  plaintiff  the  trouble  of  proving 
the  amount  of  his  demand  in  a  Court  of  law.  It  is  not  probable 
that  a  guarantee  would  be  given  for  such  a  purpose ;  and  it  is  im- 
possible, as  it  seems  to  me,  to  avoid  construing  the  words  "  whether 
in  addition  to  the  said  sum  of  2205Z.  Ss,  9d,  or  no,"  as  implying  a 
future  supply.  I  cannot,  therefore,  accept  Mr,  Denman's  construc- 
tion of  this  guarantee.  As  to  the  second  construction,  if  it  had  been 
intended  to  confine  the  security  to  the  time  suggested  by  Mr.  Cohen, 
if  such  a  limitation  had  been  intended  it  was  very  easy  to  express 
it.  The  parities  have  not  done  so.  The  defendant  agrees  to  be 
responsible  ^  for  any  sum  of  money  for  the  time  being  due  "  from 
French.  There  is  no  limitation  of  time, — ^not  a  word  which  sustains 
Mr.  Cohen's  contention.  The  conclusion  therefore  to  which  I  feel 
obliged  to  come  is,  that  the  defendant  intended  to  make  himself 
responsible  for  goods  supplied  to  French  at  any  time  until  the 

guarantee  should  be  revoked. 

Ride  discharffed. 

Attorneys  for  plaintiff :  Nickinson^  PraU^  &  Nickinson. 
Attorneys  for  defendant :  Monckton  &  Monckton. 
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^09.80. 
TEBB  V.  HODGE  a»d  CUITEN.  


AgntmeiUfor  LecueitSquUable  Mcrlgage  <}f  FUtinga  and  Ftxiures, 

The  pluntiiT  agreed  to  let  to  one  B.  premises  in  Holborn»  which  B.  was  to  fit 
up  forthwith  as  a  luncheon-har  and  restaaiant,  such  fittings  to  he  of  the  value  of 
hOOi.  and  to  the  plaintiff's  satisfaction,  and  B.  was  to  pay  a  premium  of  1000?., 
^poA  payment  of  which,  <*  the  premises  heing  fitted  up  as  aforesaid,"  the  plaintiff 
*waB  to  grant  B.,  and  B.  agreed  to  take,  a  lease  for  twenty-one  years  ;•  and  the 
iplaiatiff  further  agreed  to  lend  or  ohtain  for  B.,  **  upon  security  of  the  said  pre« 
jnises  as  fitted  and  licensed,"  lOOOZ.  for  two  years  at  5  per  cent.  Before  any  lease 
was  granted  or  any  money  paid,  B.  hecame  hankrupt,  and  his  assignee  seized  and 
-void  the  fittings  and  fixtures  under  an  order  of  the  Court : — 

Beld  (affinning  the  judgment  of  the  Gourt  of  Common  Pleas),  that,  until  the 
-«zecation  of  the  proposed  lease,  the  agreement  constituted  an  oquitahle  contract 
between  the  plaintiff  and  B.  that  **  the  premises  as  fitted  and  licensed  '*  should 
stand  as  a  security  for  the  lOOOZ.  premium,  and  consequently  that  the  plaintiff 
entitled  to  them  as  equitable  mortgagee. 


Appeal  by  the  defendants  against  a  decision  of  ^the  Court  of 
O>mmon  Pleas. 

The  first  count  of  the  declaration  charged  the  defendants  with 
breaking  and  entering  the  plaintifif's  house  called  The  Grays  Inn 
Bestauranty  and  destroying  and  conyerting  the  fixtures,  fittings, 
&c,  of  the  plaintifif  therein.  The  second  count  was  for  the  con- 
version of  the  like  goods. 

The  third  count  stated  that,  on  the  18th  of  December,  1867,  the 
plaintiff  being  lawfully  possessed  of  the  premises  in  the  agreement 
thereinafter  mentioned,  an  agreement  was  made  and  entered  into 
between  the  plaintiff  and  one  Barrows,  as  follows,  that  is  to  say, — 
^Agreement  made  the  18th  of  December,  1867,  between  B.  P. 
Tebb,  of  &C.,  of  the  one  part,  and  J.  6.  Barrows,  of  &c,  of  the 
other  part^  whereby  Tebb  agrees  to  grant  and  Barrows  to  take  a 
repairing  lease  of  the  Grays  Inn  Bestaurant,  No.  19,  High  HolborD, 
eomprisiug,  &c.,  at  the  dear  net  rent  of  3702.  per  annum ;  also  the 
small  ofilce,  &c.,  at  the  dear  net  rent  of  802,  per  annum,  for  the 
term  of  twenty-one  years  from  the  24th  of  June,  1866,  less  the 
last  fourteen  days  thereof,  upon  the  following  conditions, — ^Bar^ 
rows  agrees  to  pay  Tebb,  his  executors,  &c.,  the  sum  of  10002.  on 
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1869       the  granting  of  the  above  lease  of  the  above-described  premises, 
rfsBB       being  the  consideration  for  the  same ;  also  to  fit  up  the  said  pre- 
HoME      iQis^  forthwith  in  a  substantial  and  appropriate  manner  as  a  first- 
dass  luncheon-bar  and  restaurant,  such  fittings  to  be  of  the  value 
of  5002.  at  leasts  and  to  be  completed  to  the  satisfaction  of  Tebb, 
his  executors,  &c.,  on  or  before  the  11th  of  February  next  (and  in 
this  respect  time  shall  be  of  the  essence  of  the  contract) ;  and,  upon 
pajrment  of  the  said  consideration  money,  the  said  premises  being 
fitted  up  as  aforesaid,  Tebb,  his  executors,  &c.,  will  grant  the  said 
lease.  .  •  •  And  Tebb  agrees  to  lend  or  obtain  for  BaiTows,  upon 
security  of  the  said  premises  as  fitted  and  licensed,  the  sum 
of  lOOOZ.  for  the  term  of  two  years  from  Christmas,  1867,  at 
5  per  cent,  per  annum  interest.  Barrows  to  have  the  option  of 
repaying  the  said  mortgage  and  interest  at  any  earlier  period, 
by  giving  six  months'  notice  or  on  payment  of  three  months' 
additional  interest  in  lieu  of  notice:  And  it  is  also  provided 
that^  if  the  lessee  shall  assign  or  underlet  the  premises  before 
the  expiration  of  the  said  two  years,  it  is  agreed  that  the  said 
mortgage  of  100021,  with  interest  thereon,  shall  be  paid  off  and 
discharged :  And  it  is  hereby  mutually  agreed  by  and  between  the 
said  parties  that^  if  Barrows  shall  fail  to  carry  out  all  or  any  of  the 
stipulations  and  conditions  herein  contained,  or  should  the  rent 
remain  unpaid  beyond  fifteen  days  from  any  quarterday,  or  should 
the  premises  not  be  fitted  up  in  the  manner  and  within  the  time 
hereinbefore  stated,  or  should  the  same  become  vacant  or  otherwise 
discontinued  to  be  conducted  in  the  ordinary  way  as  a  respectable 
restaurant  and  luncheon-bar,  then  and  in  each  or  any  of  such  cases 
it  shall  be  lawful  for  Tebb  to  re-enter  and  take  possession  of  the 
premises  without  the  necessity  of  any  formed  process  at  law  in  as 
full  and  complete  a  manner  as  if  this  agreement  had  never  been 
entered  into :"  And  the  plaintiff  then  delivered  possession  of  the 
said  premises  in  tlie  agreement  mentioned  to  Barrows  under  and 
by  virtue  of  the  said  agreement,  and  he  entered  into  the  premises 
and  became  possessed  thereof  under  and  by  virtue  of  the  agree- 
ment  as  tenant  thereof  to  the  plaintiff,  the  reversionary  estate  and 
interest  therein,  subject  to  the  said  tenancy,  then  belonging  to  the 
plaintiff;  and  Barrows,  under  and  by  virtue  of  the  agreement, 
and  in  performance  thereof  on  his  part^  fitted  up  the  premises  in  a 
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sabstantial  and  appropriate  manner  as  a  first-class  luncheon-bar  and       iStiO 
restanianty  with  divers  appropriate  and  substantial  fittings  of  great       teub 
yaiue,  to  ynt,  of  the  yalne  of  lOOOZ. ;  and  afterwards  and  whilst      Hoiios. 
Barrows  was  so  possessed  of  the  premises,  and  during  his  tenancy^ 
and  whilst  the  plaintiff  was  so  entitled  to  the  reversion  of  and  in 
the  said  premises,  fixtures^  and  fittings,  subjeot  to  the  said  tenancy 
of  Barrows  under  the  said  agreement^  the  defendants  wrongfully 
severed  and  removed  the  said  fixtures,  and  carried  away  and  con- 
verted the  same  to  their  own  use,  &c. 

The  defendants  pleaded,  amongst  other  pleas,  not  guilty,  not 
possessed,  and  a  further  plea  that,  before  any  of  the  times  when 
&a.  Barrows  became  bankrupt,  and  at  the  time  he  so  became 
bankrupt,  he  had,  by  the  consent  and  pennission  of  the  plaintiff,  the 
true  owner  thereof,  in  his  possession,  order,  and  disposition  divers 
goods  and  chattels,  to  wit,  the  alleged  fixtures  in  the  first  count 
mentioned,  and  the  goods  in  the  second  count  mentioned,  and  the 
alleged  fixtures  and  fittings  in  the  third  count  mentioned,  whereof 
he  was  reputed  owner,  and  whereof  he  had  taken  upon  himself  the 
sale,  alteration,  and  disposition  as  owner ;  and  the  Court  of  Bank- 
ruptcy, duly  authorized  in  that  behalf,  then  duly  ordered  the  same 
to  be  sold  and  disposed  of  for  the  benefit  of  the  creditors  of  the 
said  bankrupt  und^  the  said  bankruptcy;  and  thereupon  the 
defendant  Hodge^  then  being  the  assignee  of  the  estate  and  effects 
of  Barrows  under  the  said  bankruptcy,  and  the  defendant  Cutten, 
as  his  servant  and  by  his  command,  sold  and  disposed  of  the  said 
goods,  &c*    Issue  thereon. 

1.  The  plaintiff  is  an  auctioneer  and  estate  agent  at  189, 
Cheapside.  The  defendant  Hodge  is  a  gas-chandelier  manu- 
fetcturer,  carrying  on  business  in  Hatton  Garden,  and  is  the 
assignee  of  Barrows,  'a  bankrupt.  The  defendant  Cutten  is  an 
auctioneer. 

2.  On  the  18th  of  December,  1867,  the  agreement  set  forth  in 
the  third  count  of  the  declaration  was  entered  into  between  the 
plaintiff  and  Barrows. 

3.  Barrows  took  immediate  possession  of  the  premises  at  19,  High 
Holbom  in  the  agreement  mentioned,  and  known  as  the  Grays 
Inn  Bestanrant. 

4.  At  the  time  Barrows  took  possession  of  the  premises,  they 
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1869       had  been  recently  rebuilt  by  the  plaintiff,  and  Barrows  imme- 
XxBB       diately  proceeded  to  fit  the  same  up  with  fixtures,  including  those 
fioDQB.      ^bi^^  ^^  ^b®  subject  of  this  action,  as  a  restaurant,  in  pursuance 
of  the  agreement. 

5.  The  lease  in  the  agreement  mentioned  was  not  executed,  nor 
was  the  consideration  of  lOOOZ.  in  fact  paid  for  the  same,  nor  was 
a  sum  of  lOOOZ.  or  any  sum  in  fact  advanced  by  the  plaintiff  to 
Barrows:  but,  after  Barrows  had  fitted  up  the  premises,  the 
plaintiff  at  his  request  inspected  the  same  and  expressed  his  satis- 
^iietction,  and  told  Barrows  that  he  was  ready  to  grant  him  the  lease 
whenever  required ;  and  the  plaintiff  asked  Barrows  to  take  up 
the  lease.  Barrows  replied  that  he  did  not  wish  to  take  it  up  just 
then,  as  he  could  deposit  the  agreement  as  a  security.  At  the 
request  of  Barrows,  the  plaintiff  wrote  him  a  letter.  (1)  After- 
wards, Barrows  applied  to  the  plaintiff  for  liberty  to  assign  the 
agreement  by  way  of  mortgage :  but  the  plaintiff  refused  his 
consent  till  the  lease  had  been  taken  up.  The  plaintiff  consented 
to  the  agreement  being  deposited  as  a  security,  subject  to  his  daim 
of  lOOOZ.    Barrows  never  paid  any  rent. 

6.  On  the  15th  of  April,  1868,  Barrows  was  adjudicated  a 
i^bankrupt  upon  a  creditor's  petition. 

7.  On  the  5th  of  May,  1868,  the  defendant  Hodge  was  ap- 
'pointed  creditors'  assignee,  and  he  immediately  proceeded  to  take 
-  possession  of  the  bankrupt's  estate. 

8.  The  only  estate  given  up  by  the  bankrupt  to  his  assignee  was, 
the  goods,  fixtures,  fittings,  stock  in  trade,  and  effects  on  the 

•premises  at  No.  19,  High  Holbom ;  and  an  application  was  made 
to  the  Court  of  Bankruptcy  for  an  order  under  s.  125  of  the 
Bankruptcy  Law  Consolidation  Act,  1849. 

9.  This  order  was  granted.    [A  copy  thereof  was  set  out.] 

10.  The  defendant  Cutten  examined  the  goods,  fixtures,  fittings, 
and  effects  at  Nos.  19  and  20,  High  Holbom,  and  caused  a  catalogue 
of  the  same  to  be  prepared,  and  advertised  them  to  be  sold  by 
auction  on  the  20th  of  May,  1868. 

11.  Immediately  upon  the  sale  being  advertised,  the  plaintiff 
•caused  to  be  served  upon  the  defendants  a  notice  to  the  effect  that 
he  claimed  the  lots  numbered  1  to  21  inclusive,  and  lots  128, 129, 

(1)  The  letter  was  not  set  oat  in  the  case. 
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and  131,  in  the  said  catalogue,  and  cautioning  the  defendants  not        1869 
to  sell  the  same.  Tebb 

12.  The  defendants  nevertheless  sold  the  whole  of  the  lots. 

18.  The  order  of  the  Court  of  Bankruptcy  authorizing  the 
defendant  Hodge  to  sell  was  read  at  the  sale,  in  the  presence  of  the 
plaintiff. 

14.  The  plaintiff  himself  bought  all  the  fixtures,  viz.  lots  1  to  21,. 
and  the  same  were  never  severed.  The  other  fixtures  and  fittings 
sold  by  the  defendants  to  be  severed,  were  purchased  by  different 
purchasers  and  severed  by  such  purchasers  from  the  premises. 

15.  The  defendant  Hodge  paid  rent  for  the  premises  up  to 
March,  1868.  He  afterwards  renounced  the  agreement  for  a  lease,, 
puisnant  to  &  131  of  24  &  25  Vict.  c.  134,  and  delivered  up  the 
key  of  the  premises  to  the  plaintiff. 

16.  The  plaintiff  then  brought  this  action  to  recover  the  value 
of  the  fixtures  claimed  by  him,  and  also  damages  for  the  trespass- 
to  the  premises,  and  for  alleged  injuries  to  his  reversion. 

17.  At  the  trial  before  Montague  Smith,  J.,  at  the  sittings  at 
Westminster  after  Michaelmas  Term,  1868,  a  verdict  was  taken 
for  the  plaintiff  on  the  first  and  second  counts,  damages  150Z.,. 
being  the  sum  realized  at  the  sale  of  the  fixtures,  and  also  for  the^ 
plaintiff  on  the  third  count,  damages  lOZ.,  being  the  agreed  amount- 
of  damage  done  to  the  premises  by  the  removal  of  the  fixtures ; 
leave  being  reserved  to  the  defendants  to  move  to  have  the  verdict 
entered  for  them, — the  Court  to  draw  conclusions  of  fact. 

18.  A  rule  nisi  was  accordingly  obtained  in  Hilary  Term,  1869,. 
on  the  grounds,  amongst  others,  ^'  that  the  plaintiff  was  not  mort- 
gagee either  at  law  or  in  equity ;  and  that  the  goods  were  in  the- 
Cftder  and  disposition  of  the  bankrupt  with  the  consent  of  the  true 
owner  thereof,  within  the  meaning  of  the  125th  section  of  the- 
Bankrupt  Law  Consolidation  Act,  1849,  and  that  the  order  in 
bankruptcy  justified  the  defendants  in  selling  the  goods.'* 

Parry,  SerjL,  and  Beadey,  in  Easter  Term  last,  shewed  cause 
against  this  rule,  citing  Ex  parte  Oatoan  (1),  Mather  v.  JFVawr  (2),. 
Bankey  v.  Vernon  (3),  and  Holroyd  v.  Marshall.  (4) 

(1)  5  D.  M.  &  G.  403 ;  25  L.  J.  (3)  2  Cox,  Eq.  12. 
(Bk.)  1.  (4)  4  H.  L.  191 ;  33  L.  J.  (Ch.> 

(2)  2  K.  &  J.  536 ;  26  L.  J.  (Ch.)  361.         193. 
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1869  Mofdagu  ChamberSy  Q.C.,  in  support  of  the  niley  referred  to 

rpsBB       1  Powell  on  Mortgages,  20. 

v. 

HoDOB.  rjig^  CJouET  held  that  the  result  of  the  transaction  between  the 

parties  was,  that  the  plaintiff  was  equitable  mortgagee  of  the  fix- 
tures and  fittings  as  part  of  the  premises  comprised  in  the  demise, 
and  that  12  &  13  Yict.  a  106,  conferred  no  title  on  the  defendant 
Hodge  as  assignee  of  Barrows. 

Against  this  decision  the  defendants  appealed. 

Bush  (Montagu  Ghambers,  Q.C.^  with  him),  for  the  defendants. 
The  judgment  of  the  Court  below  proceeds  upon  the  assumption 
that  the  plaintiff  was  equitable  mortgagee  of  the  premises  com- 
prised in  the  agreement  of  the  18th  of  December,  1867.  The 
agreement  consists  of  two  parts : — 1.  An  agreement  by  the  plain- 
tiff to  grant  to  Barrows  a  lease  of  the  premises  upon  certain  terms  ; 
2.  An  agreement  by  the  plaintiff  to  lend  or  to  procure  for  Bar- 
rows a  loan  of  10002.  on  mortgage  of  the  premises  as  fitted  and 
licensed.  The  agreement  to  demise  was  for  the  benefit  of  both 
parties :  but  the  agreement  for  the  mortgage  was  for  the  benefit  of 
Barrows  only.  It  was  optional  with  him  to  grant  the  mortgage  or 
not;  and  he  alone  could  have  enforced  performance  of  that  part  of 
the  agreement.  No  lease  haying  been  granted,  there  could  be  no 
mortgage  either  legal  or  equitable.  The  position  of  the  plaintiff, 
at  best,  could  only  be  that  of  having  a  lien  for  the  unpaid  purchase- 
money. 

[Channell,  B.  The  fixtures  in  question,  which  were  intended 
to  add  to  the  permanent  value  of  the  property,  may  be  said  to  have 
formed  part  of  the  subject  of  demise  to  Barrows.  If  the  plaintiff 
was  entitled  to  a  specific  performance  of  the  agreement,  he  had  an 
equitable  interest  in  the  fixtures.] 

He  could  only  be  entitled  to  enforce  by  bill  for  a  specific  per- 
formance the  first  part  of  the  agreement.  There  is  not  a  word 
about  fixtures  in  that  part  of  the  agreement  which  relates  to  the 
granting  of  a  lease. 

[Chankell,  B.  The  premises  demised  are  the  Grays  Inn 
Restaurant,  as  fitted  up.  So  long  as  the  mortgage  enured,  the 
fixtures  and  fittings  were  to  be  part  of  the  security.] 
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The  mere  execution  of  the  agreement  did  not  create  a  mortgage :        ^^^ 
Ebb  parte  Caombe^  In  re  Beavan.  (1)  Tebb 

[Channbll,  B.    All  that  that  case  shews  is,  that  a  parol  agree-      hodoe. 
ment  to  deposit  a  lease  when  granted,  as  secnritj  for  a  sam 
advanced,  does  not  constitute  an  equitable  mortgage.] 

Beadey^  for  the  plaintiff,  was  not  called  upon. 

£ellt,  C.B.  The  plaintiff,  in  December,  1867,  entered  into 
an  agreement  with  Barrows  (whose  assignee  in  bankruptcy  the 
defendant  Hodge  is)  to  grant  him  a  lease  for  twenty-one  years  of 
premises  in  Holbom  of  which  Barrows  was  already  in  possession 
or  of  which  he  was  to  take  immediate  possession.  One  of  the 
terms  of  the  agreement  was  that  Barrows  should  fit  up  the  premises 
forthwith  in  a  substantial  and  appropriate  manner  as  a  first-class 
luncheon-bar  and  restaurant,  such  fittings  to  be  of  the  value  of 
500{.  at  least,  and  to  be  completed  to  the  satisfaction  of  the  plain- 
tiff on  or  before  the  11th  of  February  then  next.  Barrows  being 
thus  in  possession,  and  the  fixtures  and  fittings  having  been  com- 
pleted to  the  satisfaction  of  the  plaintiff  before  April,  1868,  the 
premises  were  in  a  condition  to  entitle  Barrows  to  call  for  a  lease, 
and  to  entitle  the  plaintiff  to  call  upon  him  to  accept  a  lease ;  and 
the  plaintiff  did  in  fact  offer  Barrows  a  lease.  Another  term  of 
the  agreement  upon  which  the  lease  was  to  be  granted  was,  that 
Barrows  should  pay  10002L  by  way  of  premium.  It  seems  that 
BaxTOws  was  not  in  a  condition  to  pay  that  sum ;  and  it  was  also 
made  a  term  of  the  agreement  that  the  plaintiff  should  advance  or 
procure  for  him  an  advance  of  lOOOZ.  for  the  period  of  two  years, 
at  5  per  cent,  interest,  for  which  advance  ''  the  premises  as  fitted 
and  licensed"  were  to  constitute  the  security;  and  it  was  further 
agreed  that,  if  the  lessee  should  assign  or  underlet  the  premises 
before  the  expiration  of  the  two  years,  the  mortgage  of  lOOOZ., 
with  interest,  should  be  paid  off  and  discharged.  The  plaintiff  was 
ready  to  complete  the  contract  on  his  part  and  to  grant  Barrows 
the  stipulated  lease ;  but  Barrows  declined  to  take  the  lease  then, 
'*as  he  could  deposit  the  agreement  as  a  security."  The  case 
states  that  Barrows  afterwards  **  applied  to  the  plaintiff  for  liberty 
to  assign  the  agreement,  by  way  of  mortgage :  but  the  plaintiff 

(1)  4  Madd.  249. 
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1869  refnsed  his  consent  till  the  lease  had  been  taken  np.  The  plaintiff 
Tkbb  consented  to  the  agreement  being  deposited  as  a  security,  sabject 
H(mGB.  ^  ^  claim  of  lOOOZ."  Thus,  the  plaintiff  refused  to  abandon 
the  grant  of  the  lease  for  twenty-one  years,  and  to  allow  the  sub- 
stitution  of  the  agreement  as  a  completion  of  the  transaction.  It 
seems  to  me  to  be  quite  dear  that  there  was  an  agreement  between 
the  parties  that,  until  the  lease  was  executed,  the  agreement  of 
December,  1867,  was  to  be  a  security  to  the  plaintiff  for  all  that 
he  was  entitled  to  tmder  it.  Bebus  sic  stantibus,  the  plaintiff 
could  at  any  moment  have  enforced  the  execution  of  a  mortgage 
for  the  10002.,  inasmuch  as  there  was  an  equitable  contract  between 
him  and  Barrows  that  **  the  premises  as  fitted  and  licensed  "  should 
stand  as  a  security  for  that  sum.  The  result,  as  it  seems  to  me 
is,  that  the  plaintiff  became  equitable  mortgagee  of  the  premises 
with  the  fittings  and  fixtures,  and  the  defendants  had  no  right  to 
seize  and  sell  them  under  the  adjudication  of  bankruptcy  against 
Barrows,  and  consequently  this  action  is  maintainable.  The  judg- 
ment of  the  Court  of  Common  Fleas  must  be  affirmed. 

Mellob,  J.,  and  Chaknell,  Pioott,  and  Cleasbt,  BB.,  coih 

curred. 

Judgment  affirmed. 

Attorneys  for  plaintiff:  Evans  &  Laing. 
Attorneys  for  defendants :  Lewie  dt  Sons. 


ypV'  19.  BRISTOW  ASD  Akotheb  v.  BOOTH. 

Copyhold — Fines  on  Admittance  of  a  Substituted  Trustee  under  the  Trustee  AcU^ 

13  A  14  Vict.  c.  60,  and  15  &  16  Vict.  c.  55. 

P.  P.  the  younger,  deviflee  in  trust  under  the  will  of  his  father  P.  P.  the  elder 
of  copyhold  tenements  of  the  manor  of  Woodford,  in  Essex,  was  duly  admitted  aa 
tenant,  and  paid  his  fine.  He  died,  having  hy  his  will  devised  all  his  estate  of 
what  nature  or  kind  soever  U>  S.  P.,  his  widow,  whom  he  appointed  sole  executrix 
of  his  will. 

S.  P.  proved  the  will,  hut  was  never  admitted  to  the  oopyhold  tenemonts ;  and 
she  shortly  afterwards  executed  a  deed  of  disclaimer  as  to  them. 

The  customary  heir-at-law  of  P.  P.  the  younger  was  his  nephew,  P.  J.  P. :  but, 
he  being  abroad,  out  of  the  jurisdiction  of  the  Court,  a  decree  was  made  by  the 
Master  of  the  Bolls  (affirmed  by  the  Lords  Justices  on  appeal),  whereby  the 
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defendant  was  appointed  "  a  truatee  of  the  will  of  P.  P.  the  elder  so  far  as  it  related        1868 

to  the  copyhold  or  customary  hereditaments  devised  thereby,  in  substitution  for  — r 

P.  P.  the  yonnger,  deceased,**  and  the  estate  vested  in  him,  under  the  powers  of  ^ 

the  Trustee  Acts,  18  &  14  Vict.  c.  60,  s.  32,  and  15  &  16  Vict,  c  55,  s.  9.  Booth. 

Upon  the  admittance  of  the  defendant,  the  subatitnted  trustee  under  the  above 
decree,  the  lords  of  the  manor  claimed  two  fines, — one  for  his  admittance,  and 
another  as  for  the  admittance  of  P.  J.  P.,  the  customary  heir : — 

Edd^  that  the  lords  were  entitled  to  one  fine  only. 

1.  This  was  an  action  bronght  by  the  plaintiffs,  the  lords  of  the 
manor  of  Woodford,  in  Essex,  to  recover  266Z.  for  fines  claimed  to 
be  payable  by  the  defendant,  as  customary  tenant  of  certain  copy- 
hold or  customary  tenements  of  the  manor,  to  the  plaintiffs  as 
lords. 

2.  On  the  12th  of  April,  1817,  Peter  Paterson  was,  on  the  sur- 
render of  Sir  £.  B.  Sandys,  admitted  tenant  of  the  said  copyhold 
or  customary  tenements  of  the  manor,  to  hold  to  him,  his  heirs 
and  assigns,  according  to  the  custom  of  the  said  manor. 

3.  The  custom  of  the  manor,  as  to  descent,  is  borough  English, 
and  extends  to  collaterals. 

4.  Peter  Paterson  died  on  the  26th  of  October,  1860^  and  by  his 
will,  dated  the  1st  of  April,  1857,  he  deyised  all  his  copyhold  and 
customary  hereditaments  unto  his  son  Peter  Paterson,  his  heirs 
and  assigns,  according  to  the  custom  of  the  manor  whereof  the 
same  were  held,  upon  the  trusts  and  subject  to  the  powers,  pro- 
visions, and  declarations  thereinafter  declared. 

5.  The  will  was  proved  on  the  12th  of  December,  1860,  by 
Sophia  Paterson,  Peter  Paterson  the  son,  and  John  White,  the 
executors. 

6.  On  the  24th  of  October,  1861,  Peter  Paterson,  the  son,  was  at  a 
court  held  for  the  manor  admitted  tenant  to  the  lord  of  the  manor 
of  the  copyhold  or  customary  tenements  whereof  Peter  Paterson 
the  father  died  so  seised,  and  which  were  by  his  will  so  devised 
to  Peter  Paterson  the  son,  to  hold  the  same,  with  the  appurte- 
nances, unto  Peter  Paterson  the  son,  his  heirs  and  assigns,  accord- 
ing to  the  tenor  and  effect  of  the  will,  and  according  to  the  custom 
of  the  manor,  to  hold  of  the  lord  by  the  rod,  by  copy  of  court-roll, 
at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manor, 
by  fealty,  and  the  rents,  &c.,  therefor  due  and  of  right  accustomed 
to  be  paid,  done,  and  performed  for  the  same. 
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1869  7.  The  custom  of  the  manor  of  Woodford  does  not  recognize  or 

Bbuiow     take  any  notice  of  trusts :  and  the  custom  of  the  manor  makes  no 
Q^)^       difference  in  respect  of  the  fines,  whether  the  tenant  is  admitted 
trustee  or  in  his  own  beneficial  right. 

8.  Peter  Paterson  the  son  died  on  the  20th  of  June,  1864,  with- 
out issue,  having  made  a  will,  as  follows : — 

^  I  give,  devise,  and  bequeath  all  my  real  and  personal  estate 
and  effects  of  what  nature  or  kind  soever  unto  my  dear  wife  Sarah 
Paterson,  her  heirs,  &c.,  according  to  the  respective  natures  and 
qualities  thereof,  for  her  and  their  own  use  and  benefit  absolutely: 
and  I  appoint  my  said  wife  Sarah  Paterson  sole  executrix  of  this 
my  will,  &c.    Dated  3rd  March,  1862." 

9.  The  will  of  Peter  Paterson  the  son  was  proved  on  the  14th 
of  July,  1864,  by  Sarah  Paterson,  the  widow  and  sole  executrix : 
and  by  the  will  Sarah  Paterson,  as  such  devisee,  was  according  to 
the  custom  of  the  manor  the  proper  person  to  be  admitted  tenant 
on  the  court-rolls  of  the  manor  of  the  customary  tenements  whereof 
Peter  Paterson  the  son  died  seised  or  possessed  as  trustee  under 
the  will  of  his  father,  Peter  Paterson  the  elder. 

10.  Sarah  Paterson  was  never  admitted  tenant  of  the  customary 
hereditaments  hereinbefore  mentioned,  or  any  of  them ;  and,  on 
the  lOth  of  May,  1865,  she  executed  a  deed  of  disclaimer,  whereby, 
— after  reciting  that  Peter  Paterson  the  elder  was  seised  of  certain 
copyholds,  his  will,  whereby  he  devised  all  his  copyhold  and  cus- 
tomary hereditaments  unto  his  son  Peter  Paterson  (hereinafter 
called  Peter  Paterson  the  younger),  his  heirs  and  assigns,  accord- 
ing to  the  custom  of  the  manor  or  manors  whereof  the  same  were 
held,  upon  the  trusts  in  the  said  will  mentioned;  that  Peter 
Paterson  the  elder  died  on  the  26th  of  October,  1860,  without 
having  revoked  or  altered  his  said  will ;'  that  the  will  was  duly 
proved  on  the  12th  of  December,  1860;  that  Peter  Paterson  the 
younger  was  duly  admitted  to  the  said  copyhold  hereditaments  as 
devisee  in  trust  under  the  will  of  Peter  Paterson  the  elder ;  that 
Peter  Paterson  the  younger  by  his  will,  dated  the  3rd  of  March, 
1862,  devised  his  real  and  personal  estate  and  effects  unto  his  wife 
Sarah  Paterson,  her  heirs,  &c.,  according  to  the  respective  natures 
and  qualities  thereof,  for  her  and  their  own  use  and  benefit  abso- 
lutely, and  appointed  her  sole  executrix  of  that  his  will ;  that  Peter 
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Paterson  the  younger  died  on  the  20th  of  June,  1864,  without       1869 
having  revoked  or  altered  his  will,  which  was  duly  proved  by  Sarah  "bbibtow"^ 
Paterson  on  the  14th  of  July,  1864 ;  that  Sarah  Paterson  had  not  *• 

been  admitted  to  the  copyhold  hereditaments  so  vested  in  Peter 
Paterson  the  younger,  nor  had  she  in  anywise  intermeddled  with 
the  execution  of  the  trusts  concerning  the  same  remaining  to  be 
performed  under  the  will  of  Peter  Paterson  the  elder,  and  that  she 
was  desirons  and  had  determined  to  disclaim  all  estate  and  interest 
in  the  said  copyhold  hereditaments,  and  all  the  trusts  and  powers 
relating  thereto, — ^it  was  witnessed  "  that  the  said  Sarah  Paterson 
doth  hereby  absolutely  renounce  and  disclaim  all  and  singular  the 
copyhold  and  customary  messuages,  &c.,  which  by  the  will  of  Peter 
Paterson  the  elder  were  given  and  devised  to  Peter  Paterson  the 
younger  in  trust  as  aforesaid,  and  which  were  included  in  the 
general  devise  to  her  in  the  will  of  Peter  Paterson  the  younger 
contained,  and  all  and  singular  powers,  trusts,  &c,  relating  to  or  in 
anywise  concerning  or  affecting  the  same :"  Provided  always  that 
the  disclaimer  should  not  in  anywise  prejudice  or  affect  any  of  the 
devises  or  bequests  in  the  will  of  Peter  Paterson  the  younger  to 
her  other  than  the  devise  of  the  copyhold  hereditaments  so  vested 
in  Peter  Paterson  the  younger  under  the  will  of  the  said  Peter 
Paterson  the  elder  as  aforesaid,  nor  the  office  of  executrix,  &c« 

11.  At  the  date  and  execution  of  the  disclaimer,  the  defendant 
admits  that  one  Peter  James  Paterson  was  the  nephew  and  cus- 
tomary heir-at-law  of  the  said  Peter  Paterson  the  younger,  accord- 
ing to  the  custom  of  the  manor  of  Woodford ;  and  that  Peter 
James  Paterson  was  then  and  is  now  living  out  of  the  jurisdiction 
of  Her  Majesty's  Courts  of  law  and  equity :  and  the  said  Sarah 
Paterson  has  not  at  any  time  made  any  claim  for  free-bench  in 
respect  of  the  said  copyhold  or  customary  hereditaments. 

12.  The  plaintiffs  contended  that,  on  the  execution  of  the  dis- 
claimer by  Sarah  Paterson,  the  copyhold  or  customary  heredita- 
ments of  which  Peter  Paterson  the  younger  died  seised  as  devisee 
and  trustee  under  the  will  of  Peter  Paterson  the  elder,  descended 
to  and  became  vested  in  Peter  James  Paterson,  as  the  customary 
heir-atrlaw  of  Peter  Paterson  the  younger ;  and,  on  such  descent, 
the  plaintiffs,  as  lords  of  the  manor  of  Woodford,  claimed  to  be 
entitled  to  a  fine. 
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1869  12.  a.  On  the  30th  of  May,  1865,  Sarah  Paterson,  in  oonjunctioD 

Bmbtow  with  William  Paterson  and  his  infant  children,  and  Sophia  Paterson 
ji^Lg  <^d  John  White  (all  the  said  parties  except  Sarah  Paterson  being* 
plaintiffs  and  defendants  in  a  suit  then  pending  in  Chancery),  pre* 
sented  their  petition  to  the  Master  of  the  Bolls,  which,  after 
stating  the  will  and  codicils  of  Peter  Paterson  the  elder,  the  trusts 
thereby  declared  of  his  real  and  copyhold  or  customary  heredita- 
ments, his  death,  proof  of  his  will  and  codicils,  the  admission  of 
Peter  Patei-son  the  younger  to  the  copyhold  or  customary  here* 
ditaments,  a  suit  instituted  in  1860  in  Chancery  for  administration 
of  the  estate  of  Peter  Paterson  the  elder,  the  proceedings  which 
had  taken  place  in  the  suit,  the  will  of  Peter  Paterson  the  younger,, 
his  death,  proof  of  his  will,  and  the  deed  of  disclaimer  of  Sarab 
Paterson, — ^then  stated  that  it  had  become  necessary  to  appoint  a 
new  trustee  of  the  copyhold  hereditaments,  in  substitution  for 
Peter  Paterson  the  younger,  and  it  was  impossible  so  to  do  without 
the  assistance  of  the  Court  of  Chancery ;  and  that  Abraham  Booth 
(the  defendant  in  this  action)  was  a  fit  and  proper  person  to  be 
appointed  trustee  of  the  said  copyhold  hereditaments,  and  was 
willing  to  accept  the  o£Sce  of  such  trustee.  The  petition  then, 
prayed  (amongst  other  things)  that  the  defendant  (Booth)  might 
be  appointed  such  trustee,  and  that  all  the  estate  and  interest  in 
the  copyhold  hereditaments  which  would  have  vested  in  Sarah 
Paterson,  if  she  had  accepted  the  devise  of  the  said  hereditaments 
in  the  will  of  Peter  Paterson  the  younger  contained,  might  vest  in 
Booth,  upon  the  trusts  by  the  will  of  Peter  Paterson  the  elder 
declared  concerning  the  same,  or  such  of  them  as  were  then 
subsisting  or  capable  of  taking  effect 

13.  On  the  3rd  of  June,  1865,  the  petition  was  heard  before  the 
Master  of  the  Bolls,  who  by  an  order  of  that  date,  amongst  other 
things,  ordered  that  Abraham  Booth  (the  now  defendant)  be  ap- 
pointed a  trustee  of  the  will  of  Peter  Paterson  the  elder,  so  far  as 
it  related  to  the  copyhold  or  customary  hereditaments  devised 
thereby,  in  substitution  for  Peter  Paterson  the  younger,  deceased  ;. 
and  he  also  ordered  that  all  the  estate  and  interest  in  the  said 
copyhold  or  customary  hereditaments  devised  by  the  will  of  Peter 
Paterson  the  elder  which  would  have  vested  in  Sarah  Paterson  if 
she  had  accepted  the  devise  of  the  same  hereditaments  in  the  will 


V, 

Booth. 
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of  Peter  Paterson  the  younger  contained,  should  vest  in  Abraham       1869 
Booth,  upon  the  trusts  by  the  will  of  Peter  Paterson  the  elder     bbuiow 
declared  concerning  the  same,  or  such  of  them  as  were  then 
subsisting  or  capable  of  taking  effect. 

14.  The  lords  and  stewards  of  the  manor  of  Woodford  were  not, 
nor  were  nor  was  any  or  either  of  them,  parties  or  party  to  the 
petition  of  Sarah  Paterson  and  others,  or  other  proceedings  on 
which  the  order  of  the  Master  of  the  Bolls  of  the  3rd  of  June, 
1865,  was  made ;  nor  had  the  said  lords  and  stewards  or  any  or 
either  of  them  any  opportunity  whatever  of  being  heard  either  by 
counsel  or  otherwise  against  the  making  of  the  order ;  and  the 
aaid  lords  and  stewards,  or  any  or  either  of  them,  did  not  consent 
to  the  making  thereof! 

15.  On  the  23rd  of  January,  1866,  the  plaintifiEs,  as  lords  of  the 
manor  of  Woodford,  before  John  Coverdale,  then  steward,  held  a 
general  court-baron  and  customary  court  of  the  manor ;  at  which 
court  the  defendant  appeared,  and  by  virtue  of  the  order  of  the 
Srd  of  June,  1865,  claimed  to  be  admitted  as  a  tenant  of  the  manor 
in  respect  of  the  copyhold  and  customary  hereditaments  devised 
by  the  will  of  Peter  Paterson  the  elder  under  the  said  order,  and 
offered  to  pay  one  fine  on  being  admitted ;  and  Ooverdale,  as  such 
ateward,  offered  to  admit  him  as  such  tenant  on  payment  of  two 
fines ;  but  he  refused  to  pay  two  fines  on  the  admission ;  and  the 
ateward  refused  to  admit  him:  and  subsequently,  at  the  said 
court,  a  proclamation  was  made,  according  to  the  custom  of  the 
manor,  for  the  heir  of  Peter  Paterson  the  younger  to  come  into 
court  and  take  admittance  to  the  said  copyhold  or  customary  here- 
ditaments, otherwise  the  same  would  be  seized  into  the  hands  of 
the  lords  of  the  manor  for  want  of  a  tenant ;  and  the  said  Peter 
James  Paterson,  the  nephew  and  customary  heir-at-law  of  Peter 
Paterson  the  younger  did  not  appear  and  apply  to  be  admitted, 
and  has  never  since  appeared,  and  has  not  in  fact  been  admitted  a 
tenant  of  the  said  manor,  according  to  the  custom  thereof,  in 
respect  of  the  copyhold  or  customary  hereditaments  devised  by  the 
will  of  Peter  Paterson  the  elder. 

16.  On  the  16th  of  April,  1866,  the  plaintiffs,  as  lords  of  the 
manor  of  Woodford,  presented  their  petition  in  the  before-men- 
tioned suit  to  the  Master  of  the  Bolls,  and  prayed  that  the  order 
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18G9        of  the  3rd  of  Jane,  1865,  might  be  discharged  or  reyersedy  and 

Bbistow  ~  that,  if  necessary,  the  petition  upon  which  such  order  was  made 

ji^^^      might  be  re-heard  by  him.    The  petition  came  on  to  be  heard 

before  the  Master  of  the  EoUs ;  and  on  such  hearing  he  dismissed 

the  i)etition,  with  costs. 

17.  On  the  30th  of  April,  1866,  the  plaintiffs  presented  their 
petition  of  appeal  to  the  Lord  Chancellor. 

18.  Such  petition  came  on  to  be  heard  before  the  Lords  Justices 
on  the  30th  of  May,  1866,  who  ordered  that  the  orders  of  the 
Master  of  the  Bolls  of  the  3rd  of  June,  1865,  and  24th  of  April, 
1866,  so  far  as  they  related  to  the  copyhold  premises  held  of  the 
manor  of  Woodford  should  be  varied,  and  should  be  as  follows : — 
"Their  lordships  do  order  that  the  said  Abraham  Booth  be 
appointed  a  trustee  of  the  will  of  Peter  Faterson  the  elder,  in  sub- 
stitution for  Peter  Paterson  the  younger,  deceased:  And,  the 
petitioners,  as  lords  of  the  manor  of  Woodford,  by  their  counsel 
consenting,  and  Booth  by  his  counsel  undertaking  to  admit,  in  any 
action  at  law  to  be  brought  by  the  lords  for  their  fine  or  fines,  that 
he  has  been  admitted  to  the  copyhold  and  customary  hereditaments 
hereinafter  mentioned,  it  is  ordered  that,  without  prejudice  to  any 
question  what  fine  or  fiues  is  or  are  payable  to  the  lords  of  the 
manor  in  respect  of  the  said  hereditaments,  the  copyhold  or  cus- 
tomary hereditaments  devised  by  the  will  of  Peter  Paterson  the 
elder,  and  held  of  the  said  manor  of  Woodford,  do  vest  in  the  said 
Abraham  Booth  for  the  estate  of  the  said  Peter  Paterson  the 
younger  therein,  to  be  held  by  the  said  Abraham  Booth  upon  the 
existing  trusts  of  the  said  will :  And  it  is  ordered  that  the  costs  of 
the  petition  presented  to  the  Master  of  the  Bolls  on  the  16th  of 
April,  1866,  and  of  the  appeal  petition,  and  of  the  mandamus  in 
the  petition  mentioned,  and  any  other  costs,  be  reserved  until  after 
the  action  by  the  petitioners  for  the  said  fine  or  fines  shall  have 
been  disposed  of." 

19.  The  defendant,  for  the  purposes  of  this  case,  admits  that  he 
was  duly  admitted  tenant  of  the  said  copyhold  or  customary  tene- 
ments to  the  plaintiffs  as  lords  of  the  said  manor,  and  that  the 
plaintiffs  are  entitled  to  one  fine  payable  by  the  defendant  for  such 
his  admission,  and  that  the  said  hereditaments  are  worth  about 
752.  a  year.    And  the  plaintiffs,  for  the  purposes  of  this  case,  admit 
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that  the  defendant  was  willing  and  offered  to  pay  one  fine  for       1869 
admission,  and  that  the  plaintiffs  refused  to  accept  such  one  fine,  ~~i^mow 
and  claimed  to  have  two  fines.  Booth 

20.  By  the  custom  of  the  manor,  a  fine  is  payable  upon  the 
descent  of  the  copyhold  to  the  customary  heir :  and  there  is  evi- 
dence that^  if  the  customary  heir  has  not  been  admitted,  the  person 
who  next  claims  to  be  admitted  has  never  been  admitted  except 
upon  payment  of  two  fines  and  two  sets  of  fees  to  the  lords  and 
stewards, — ^the  payment  of  two  fines  and  sets  of  fees  having  been 
invariably  enforced  in  such  cases:  but^  in  all  cases  of  persons 
claiming  to  be  admitted  after  a  descent  to  the  customary  heir 
where  the  customary  heir  has  not  been  admitted,  the  person  so 
daiming  to  be  admitted  has  claimed  through  the  heir. 

21.  The  defendant  contends  that  the  custom  for  the  payment  of 
two  fines  and  sets  of  fees  is  not  applicable  to  him  under  the  cir- 
cumstances stated  in  this  case. 

22.  No  admission  fees  or  fines  have  been  paid  in  respect  of  the 
said  hereditaments  to  the  lords  and  stewards  of  the  said  manor,  or 
either  of  them,  since  the  death  of  Peter  Faterson  the  younger ;  and 
the  question  between  the  parties  is  whether  two  fines  and  sets  of 
fees  are  payable,  or  only  one. 

The  question  for  the  opinion  of  the  Court  is, — are  the  plaintiffs 
as  lords  of  the  said  manor,  on  the  admittance  of  Abraham  Booth 
as  tenant  of  the  said  copyhold  and  customary  hereditaments  under 
the  facts  before  mentioned,  entitled  to  one  fine  or  two  finee^  or  to 
a  double  fine  ? 

Arehtbald  (Oowie  with  him),  for  the  plaintiffs.  The  question  is 
whether,  upon  the  true  construction  of  the  Trustee  Acts  of  1850 
and  1852  (13  &  14  Vict.  c.  60,  and  15  &  16  Vict  c.  55),  and  the 
order  of  the  Lords  Justices  of  the  30th  of  May,  1866,  in  addition 
to  the  fine  payable  by  the  customary  heir,  a  second  fine  is  payable 
by  reason  of  the  devolution  of  the  estate  to  the  present  defendant. 
He  claims  through  Peter  James  Paterson,  the  customary  heir.  It 
is  submitted  that  there  is  nothing  in  the  statutes  to  affect  the  lords* 
right  to  two  fines.  The  32nd  section  enables  the  Court  of  Chancery 
to  make  an  order  appointing  a  new  trustee  or  trustees  either  in 
substitution  for  or  in  addition  to  any  exidinff  trustee  or  trustees. 
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iseo       By  8.  28,  if  the  order  is  made  with  the  consent  of  the  lord,  the 
Bbhiow     lands  are  to  Test,  without  any  surrender  or  admittance,  in  the 

mm 

Bixnu,      person  so  appointed :  but  the  latter  part  of  the  section  expressly 
saves  the  rights  of  the  lord.    So  that^  if  the  order  had  followed  the 
precise  terms  of  the  Act,  and  had  been  for  the  substitution  of  the 
defendant  for  Peter  James  Paterson,  in  whom  the  legal  estate  as 
trustee  was  vested,  the  rights  of  the  lord  would  have  remained 
unaffected.    On  the  disclaimer  of  the  widow  of  Peter  Paterson  the 
elder,  assuming  it  to  be  effectual  (1),  the  lord  had  a  right  to 
call  on  Peter  James  Paterson  to  come  in  and  be  admitted ;  and 
then  his  right  to  two  fines  would  have  been  indisputable :  Morse 
v.  Faidkner  (2) ;  Beg.  y.  DuUingham  (3) ;  Lord  LondeAorough  y. 
Foster.  (4)    Without  the  aid  of  the  statute,  no  one  but  Peter 
James  Paterson,  the  customary  heir,  could  have  got  on  the  roll 
without  paying  two  fines:  and  the  lord's  rights  are  equally  re- 
served under   15   &  16  Vict.  c.  55,  as  under  the  former  Act. 
Before  the  passing  of  55  Geo.  3,  c.  192,  a  previous  surrender 
to  the  uses  of  a  will  of  copyhold  lands  was  necessary  to  make 
the  disposition  effectual ;  and,  though  that  statute  dispensed  with 
the  formality,  it  reserved  the  lord's  fines.    The  28th  section  of 
13  &  14  Vict.  c.  60  is  not  restricted  to  the  case  of  a  trustee  ap- 
pointed to  convey.    Under  the  Bankrupt  Act  of  13  Eliz.  c.  7,  it 
was  held  that  an  assignee  under  a  commission  of  bankruptcy  must 
surrender  a  copyhold  to  a  purchaser,  notwithstanding  that  the  lord 
might  exact  two  fines :  Drury  v.  ifan.  (5)    To  avoid  this.  Lord 
Hardwicke  recommends  it  to  commissioners  of  bankrupts  for  the 
future  to  except  copyholds  out  of  the  deed  of  assignment  of  the 
bankrupt's  estate :  and  he  intimates  that  it  would  be  proper  for  the 
legislature  to  remedy  this  inconvenience.    The  recommendation  of 
Lord  Hardwicke  was  approved  by  Sir  John  Leach,  Y.C,  in  Ex  parte 
Harvey^  In  re  Humphreys  (6),  and  sanctioned  by  legislative  enact- 
ment in  5  Geo.  4,  c.  98,  s.  65,  6  Geo.  4,  c  16,  s.  68,  and  24  & 
25  Vict,  c  134,  s.  114.    All  these  Acts,  which  are  in  pari  materift, 

(1)  See  TownaotiY.  TVdfeeff,  3  B.  &  A.         (4)  3  B.  &  a  806 ;  32  L.  J.  (Q.B.) 
31 ;  Doe  d.  Chidgey  v.  HarrU,  16  M.      225. 

&  W.  517.  (5)  1  Atk.  96. 

(2)  1  Anstr.  11.  (6)  Buck,  B.  C.  493. 
(8)  8  Ad.  ft  E.  658. 
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shew  thaty  unless  taken  away  by  express  words,  the  right  of  the       1869 
lord  to  two  fines  would  remain.  Bsmow 

[WiLLESy  J.    It  should  rather  seem  that  a  statutory  appoint-      Boom, 
ment  places  the  appointee  in  the  same  situation  as  the  person  in 
substitution  for  whom  he  is  appointed.] 

Under  the  bankrupt  law,  the  estate  remains  in  the  bankrupt 
until  the  order  of  the  Court  yests  it  in  the  purchaser.  The 
two  fines  are  only  avoided  by  avoiding  the  intermediate  assign- 
ment 

Joshua  WiUiams,  Q.C.  (J.  0.  Qriffits  with  him),  for  the  defend- 
aut    The  defendant  claims  under  the  order  of  the  30th  of  May, 
1866,  by  which  it  is  ordered  that  ^  Abraham  Booth  be  appointed  a 
trustee  of  the  will  of  Peter  Faterson  the  elder,  in  substitution  for 
Peter  Faterson  the  younger,  deceased ;"  and  that  '^  the  copyhold  or 
customaiy  hereditaments  demised  by  the  will  of  Peter  Faterson  the 
elder,  and  held  of  the  manor  of  Woodford,  do  vest  in  Abraham^ 
Booth  for  the  estate  of  the  said  Peter  Faterson  the  younger^ 
therein,"  &c.    If  Peter  Faterson  the  younger  had  be^n  admitted 
and  had  in  his  life-time  surrendered  to  the  defendant,  the  defendant . 
would  clearly  have  had  to  pay  one  fine  only.    Peter  Faterson  the 
younger  was  admitted  and  did  pay  a  fine.    The  defendant,  there- 
fore, comes  in  directly  under  one  who  has  paid  a  fine.    In  Watkins  > 
on  Copyholds  (by  Coventry),  vol.  i.  p.  128,  it  is  said    "  Although  the 
surrenderee  has  no  estate  in  the  premises  till  actual  admission,  yet 
such  admission,  on  being  actually  made,  shall  relate  to  the  sur- 
render, and  operate  from  its  date.    So  soon  as  the  surrender  is- 
made,  so  soon  is  the  property  bound :  and  from  that  time  shall  the 
estate  be  deemed  in  the  surrenderee  by  relation,  on  the  admission., 
being  actually  made.    Should  the  surrenderor  die  in  the  interim,^ 
ie.   between  the  surrender  and  admission,  he  would,  indeed,  die 
seised  of  the  premises,  yet  it  would  not  be  of  an  absolute,  but  of  a 
defeasible  estate  of  inheritance ;  and  consequently,  though  his  heir 
would  take  by  descent,  and  his  widow  be  entitled  to  dower,  yet,  on. 
^Jie  admission  of  the  surrenderee,  would  such  estate  be  defeated ; 
and,  of  consequence,  the  descent  and  title  to  dower  would  be  de- 
feated also.'*    The  Trustee  Act,  1850,  gives  tlie  Court  of  Chancerjr 
power  to  make  an  order  which  is  to  have  the  same  effect  as  if  the 
Vol.  V.  K  2 
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1869       deceased  trustee  had  in  his  life-time  made  a  surrender.   This  order 

~  BaisTow     ^^  made  under  s.  32  of  that  Act,  as  extended  by  s.  9  of  the  Act 

^  ^'         of  1852 :  and  it  is  to  have  the  same  effect  as  if  Peter  Faterson  the 

Booth. 

younger  had  made  a  conveyance :  14  &  15  Vict.  c.  60,  ss.  18,  34. 
By  the  interpretation  clause  (s.  2)  '^  lands "  includes  copyholds. 
By  the  order,  the  defendant  is  put  in  the  place,  not  of  the  heir-at- 
law,  but  of  Peter  Paterson  the  younger,  deceased.  As  to  the 
doctrine  of  relation,  the  cases  of  EM/ast  d.  Woottams  y.  Clap- 
ham  (1)  and  Doe  d.  Bennington  v.  EaU  (2)  may  be  referred  to. 
The  general  scope  and  object  of  these  Acts  was,  to  provide  a 
remedy  for  certain  inconveniences ;  and  while,  on  the  one  hand, 
the  lord's  rights  are  preserved,  it  was  not  intended  to  enable  him 
to  make  a  profit  out  of  these  transactions.  The  provisions  in  the 
Bankrupt  Acts  which  were  referred  to  were,  in  like  manner,  enacted 
fur  the  purpose  of  preventing  the  lord  from  extorting  two  fines  on 
a  conveyance  for  the  benefit  of  the  creditors  of  a  bankrupt  A 
similar  order  to  this  was  made,  as  to  leaseholds,  in  Be  MoMhew^s 
Settlement.  (3)  The  judgment  of  Lord  Komilly,  M.B.,  in  Paierson 
v.  Paterson  (4)  clearly  shews  that  there  has  been  bat  one  devolution 
of  title  here. 

Archibald  was  heard  in  reply. 

BoviLL,  C.J.  The  right  of  the  lord  in  this  case  to  any  fine  must 
be  founded  on  the  custom  of  the  manor,  or  on  some  statute.  If  it 
rested  upon  custom  of  the  manor,  the  short  answer  would  be  that 
the  facts  do  not  bring  the  case  within  the  custom.  The  custom 
clearly  does  not  entitle  the  lord  to  two  fines.  By  custom  the  lord 
is  entitled  to  a  fine  on  the  admittance  of  each  tenant.  In  some 
cases,  where  the  tenant  has  to  make  title  through  some  person  who 
has  not  been  admitted,  the  rights  of  the  lord  are  reserved.  But, 
in  this  case,  the  admittance  is  not  upon  a  surrender  or  according 
to  the  custom  of  the  manor.  The  defendant  cannot  be  said  to 
claim  in  any  sense  through  Peter  James  Paterson.  The  name  of 
Peter  James  Paterson  is  not  mentioned  in  the  order :  and  the  claim 
-of  the  plaintiffs  is  foimded  upon  the  Act  of  Parliament  and  the  order. 
The  order  substitutes  the  defendant  as  trustee  in  the  place  of  Peter 
Paterson  the  younger,  the  deceased  trustee,  and  the  only  person 

(1)  1  T.  R.  600.  (3)  2  W.  R.  85. 

(2)  16  Eaat>  208.  (4)  Law  Rep.  2  Eq.  81. 
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vho  was  the  last  trustee,  in  the  sense  of  being  the  person  admitted  1869 
418  such  as  tenant  on  the  roll  of  the  manor.  The  powers  of  the  bbibtow 
Court  ^of  Chancery  to  appoint  new  or  substituted  trustees  under  g^^ 
the  Acts  of  1850  and  1852  are  very  extensive.  By  s.  9  of  the 
latter  (15  &  16  Vict,  c  55),  it  is  provided  that,  "  in  all  cases  where 
it  shall  be  expedient  to  appoint  a  new  trustee,  and  it  shall  be  found 
inexpedient,  difBcnlt^  or  impracticable  to  do  so  without  the  assist- 
ance of  the  Court  of  Chancery,  it  shall  be  lawful  for  the  said  Court 
to  make  an  order  appointing  a  new  trustee  or  new  trustees,  whether 
there  be  any  existing  trustee  or  not  at  the  time  of  making  such 
order  :**  and  by  s.  12  the  two  Acts  are  incorporated  and  to  be  con- 
strued together.  The  effect  of  an  order  of  the  Court  of  Chancery 
appointing  a  new  trustee  is  described  in  s.  34  of  13  &  14  Vict. 
c.  60.  That  section  enacts  that  "  it  shall  be  lawful  for  the  said 
Court  of  Chancery,  upon  making  any  order  for  appointing  a  new 
trustee  or  new  trustees,  either  by  the  same  or  by  any  subsequent 
oorder,  to  direct  that  any  lands  subject  to  the  trust  shall  vest  in  the 
person  or  persons  who  upon  the  appointment  shall  be  the  trustee 
or  trustees,  '^for  such  estate  as  the  Court  shall  direct ;  and  such 
order  shall  have  the  same  effect  as  if  the  person  or  persons  who 
before  such  order  were  the  trustee  or  trustees  (if  any)  had  duly 
executed  all  proper  conveyances  and  assignments  of  such  lands  for 
such  estate."  The  word  "  lands,"  by  &  2,  embraces  copyholds,  and 
the  words  ^  conveyances  and  assigmnents  '*  include  surrender  and 
admittance.  The  effect  of  these  two  sections,  therefore,  coupled 
with  the  order  of  the  30th  of  May,  1866,  is,  to  vest  the  whole 
estate  of  Peter  Paterson  the  younger  in  the  defendant  Much 
argument  has  been  addressed  to  us  with  reference  to  other  sections 
of  the  Act  of  1850.  The  whole  scope  of  it  is,  to  embrace  every 
case  of  inconvenience  that  can  possibly  arise  and  call  for  a  remedy. 
Thns^  s.  5  provides  for  the  case  of  a  sole  trustee  becoming  lunatic 
or  of  unsound  mind ;  s.  7  for  the  case  of  infants;  ss.  9,  10, 11,  for 
the  case  of  a  sole  trustee  being  out  of  the  jurisdiction  of  the  Court, 
or  not  to  be  found;  s.  13  for  the  case  of  two  trustees  dying  and  it 
being  uncertain  which  of  them  was  the  survivor ;  s.  15  for  the  case 
of  a  trustee  dying  without  an  heir;  and  s.  16  proyides  for  the  con- 
tingent rights  of  unborn  persons.    If  nothing  more  had  occurred, 

therefore,  as  regards  the  copyhold  property,  the  order  above 

E  2  2 
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1869  referred  to,  without  any  admittance,  would  have  vested  it  in  ther 
Bbistow  defendant,  by  force  of  the  Act.  The  28th  section  has  been  reliecf 
-Q^L^  on  to  shew  that  in  such  a  case  as  this  admittance  is  necessary.  It 
enacts  that,  "  whensoever,  under  any  of  the  provisions  of  this  Act, 
an  order  shall  be  made  by  the  Court  of  Chancery  vesting  any  copy- 
hold or  customary  lancls  in  any  person  or  persons,  and  such  order 
shall  be  made  with  the  consent  of  the  lord  or  lady  of  the  manor 
whereof  such  lands  are  holden,  then  the  lands  shall,  without  any 
surrender  or  admittance  in  respect  thereof,  vest  accordingly ;  an<f 
whenever,  under  any  of  the  provisions  of  this  Act,  an  order  shall 
be  made  by  the  Court  of  Chancery  appointing  any  person  or  per- 
sons to  convey  or  assign  any  copyhold  or  customary  lands,  it  shaU 
be  lawful  for  such  person  or  persons  to  do  all  acts  and  execute  all 
instruments  for  the  purpose  of  completing  the  assurance  of  such 
lands ;  and  all  such  acts  and  instruments  so  done  and  executed 
shall  have  the  same  effect,  and  every  lord  and  lady  of  a  manor, 
and  every  other  person,  shall,  subject  to  the  customs  of  the  manor  anct 
the  ustuil  payments,  be  equally  bound  and  compellable  ta  make  ad- 
mittance to  such  lands,  and  to  do  all  other  acts  for  the  purpose  of 
completing  the  assurance  thereof,  as  if  the  person  in  whose  place 
an  appointment  shall  have  been  made,  being  free  from  any  dis- 
ability, had  duly  done  and  executed  such  acts  and  instruments.'* 
The  inference  sought  to  be  drawn  from  that  section  is,  that,  where 
the  lord  does  not  consent  to  the  appointment  of  the  trustee  by  the 
Court,  the  trustee  so  appointed  must  take  admittance.  But  it  is 
to  be  observed  that  the  section  says  nothing  about  any  fine  being 
due :  and,  had  it  not  been  for  the  implication  arising  from  s.  28, 1 
should  have  thought  that,  by  force  of  the  other  sections  1  have  re- 
ferred to,  the  estate  would  have  vested  in  the  newly-appointed 
trustee  without  admittance.  The  admittance  is  to  be  of  the  person 
appointed  by  the  Court  of  Chancery.  Upon  the  admittance  the 
lord  may  be  entitled  to  a  fine ;  and  the  defendant  is  willing  to  pay, 
and  has  actually  paid  or  tendered,  one  fine.  I  can  discover  in  the 
statutes  no  implication  of  a  right  in  the  lord  to  any  other  fine* 
Mr.  Archibald  contends  that  such  an  implication  does  arise  from 
the  latter  part  of  s.  28  of  the  Act  of  1850,  which  provides  that 
the  lord  shall,  "subject  to  the  customs  of  the  manor  and  the 
usual  payments,"  be  bound  and  compellable  to  make  admittance 
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to  Boch  lands,  &c.  That  part  of  the  section,  however,  apph'es  1869 
where  the  order  is  not  a  vesting  order,  but  an  order  for  another  bbistow 
person  to  convey ;  which  is  not  this  case.  That  part  of  the  sec-  booth 
tioDy  therefore,  clearly  has  no  application  here :  and  it  is  unneces- 
sary to  determine  whether  or  not  two  fines  would  be  payable  under 
Buch  circumstances.  We  are  asked  to  hold  that  two  fines  are  pay- 
able where  the  order  is,  as  here,  an  order  to  vest  the  estate  in  the 
{>6raon  appointed  trustee.  That  construction,  however,  I  conceive 
not  to  be  warranted  cither  by  the  letter  or  the  spirit  of  the  Act. 
The  order  is,  that  Booth  be  appointed  a  trustee  of  the  will  of  Peter 
Paterson  the  elder,  in  substitution  for  Peter  Paterson  the  younger, 
deceased,  and  that  the  copyhold  hereditaments  devised  by  the  will 
of  Peter  Paterson  the  elder  do  vest  in  Booth  for  the  estate  of  Peter 
Pateraon  the  younger  therein,  to  be  held  by  Booth  upon  the  exist- 
ing trusts  of  the  said  will.  There  being  nothing  more  in  the  Act 
than  I  have  adverted  to,  and  the  case  not  being  brought  within 
any  custom  of  the  manor,  there  is  nothing  to  warrant  a  daim  by 
the  lord  of  two  fines.  Much  stress  has  been  laid  on  the  various 
Acts  of  Parliament  dispensing  with  formal  proceedings  in  the  lord's 
eonrt;  as,  for  instance,  the  55  Geo.  8,  c.  192,  which  dispenses  with 
a  previous  surrender  to  the  uses  of  a  will.  But  there  it  is  ex- 
pressly provided  that  the  interests  of  the  lord  are  not  to  be  preju- 
diced by  the  absence  of  the  intermediate  surrender.  With  regard 
to  the  Bankrupt  Acts,  it  is  true  that,  under  the  earlier  ones,  the 
commissioners  assigned  copyholds  of  the  bankrupt  to  the  assignees, 
and  the  latter  conveyed  to  a  purchaser,  and  so  two  fines  became 
|iayable  to  the  lord :  but  that  injustice  was  obviated  by  the  adop- 
tion of  the  course  recommended  by  Lord  Hardwicke  in  Drwry  v. 
Man  (1),  and  since  in  substance  carried  out  in  the  later  Acts.  And 
I  may  observe  that  it  has  long  been  a  custom  or  practice  amongst 
conveyancers  to  give  to  trustees  a  mere  power  to  sell  in  the  case 
of  copyholds,  without  giving  them  any  estate  therein.  It  is  clear 
that^  in  the  case  of  a  transfer  of  the  copyhold  tenement  to  a  pur- 
chaser under  a  bankruptcy,  one  fine  only  is  payable.  The  trans- 
action here  seems  to  me  to  be  very  similar  in  substance.  The 
order  of  the  Court  of  Chancery  operates  as  a  statutory  transfer ; 
and,  to  render  a  fine  payable,  it  would  seem  to  me  to  require  au 

(1)  I  Atk.  95. 


Booth. 
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1869  express  enactment  Independently  of  this  general  view  of  the 
Bribtow  construction  of  the  Act,  it  seems  to  me  that  the  order  of  the  Lords' 
Justices  substantially  disposes  of  the  matter,  and  that  that  order  ia 
right  both  in  substance  and  in  form.  The  only  person  who  ap- 
peared on  the  roll  as  trustee  was  Peter  Patetson  the  youngeiv 
deceased.  Peter  James  Paterson,  though  undoubtedly  the  cus- 
tomary heir,  was  never  admitted  tenant ;  and,  Peter  Paterson  the 
younger  having  been  admitted,  it  was  perfectly  competent  and 
right  for  the  Court  of  Chancery  to  direct,  as  they  did,  that  Booth 
should  be  substituted  as  trustee  for  Peter  Paterson  the  younger,, 
and  that  the  copyhold  estate  should  vest  in  him  as  such  trustee. 
If  so,  it  seems  to  me  that  the  case  is  precisely  the  same  as  if  Peter 
Paterson  the  younger  had  made  a  conveyance  to  Booth,  and  Booth  had 
been  admitted  tenant ;  in  which  case,  it  is  clear  that  one  fine  only 
would  have  become  payable  by  the  latter  to  the  lords.  For  these 
reasons,  I  am  of  opinion  that  the  defendant  is  entitled  to  judgment. 

WiLLES,  J.  I  am  of  the  same  opinion.  Peter  Paterson  the 
younger,  in  whom  the  estate  vested  subject  to  bertain  trusts,  was 
admitted  as  tenant  on  the  roll,  and  paid  a  fine.  He  died ;  and  I 
take  it  that  the  effect  of  his  will  was  that  his  widow  took  as  trus- 
tee, and  might  if  she  had  so  pleased  have  been  admitted  tenant  of 
the  copyholds  in  question.  She,  however,  disclaimed  the  devise  as 
to  them,  and,  though  only  a  partial  disclaimer,  inasmuch  as  it 
makes  no  difference  in  the  result,  I  take  it  to  have  been  effectual. 
Upon  the  widow's  disclaimer,  Peter  James  Paterson  would,  as  cu£h 
tomary  heir,  in  the  absence  of  any  interference  on  the  part  of  the 
Court  of  Chancery,  have  had  a  right  to  be  admitted  as  tenant  on 
the  roll ;  and  in  that  case  he  would  have  paid  a  fine  to  the  lonL 
Upon  the  statements  in  the  case,  it  must  be  assumed  that  Peter 
James  Paterson  never  acted  in  the  trust,  except  by  the  circum* 
stance  that  he  was  the  heir  of  an  ancestor  who  had  so  acted.  He 
was  not  in  a  situation  to  disclaim.  He  had  the  estate  stamped 
with  the  trust :  but  he  was  not  for  any  practicable  purpose  a  trus* 
tee.  No  doubt,  therefore,  it  was  expedient  that  there  should  be  a 
new  trustee  appointed  in  his  place.  There  are  none  of  the  circum- 
stances in  this  case  which  existed  in  Be  Blanehard  (1),  where,  a 

(1)  3  De  G€X,F.  &  J.  131 ;  30  L.  J.  (Ch.)  616. 
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trostee  objecting  to  be  removedy  the  Lords  Justicea  declined  to        1869 

exerciae  the  power  vested  in  them  by  the  Act  of  appointing  a  new     bbistow 

or  sabstitated  trustee.    I  cannot,  therefore,  doabt  (if  it  were  pro-      ]^ooto 

per  to  entertain'^a  doubt  upon  the  subject)  that  the  Lords  Justices 

had  jurisdiction  to  make  the  order  which  they  made  in  this  case. 

The  order  was  made  under  s.  32  of  the  Act  of  1850,  as  explained 

and  fortified  by  s.  9  of  the  amending  Act  of  1852.    If,  then,  the 

Lords  Justices  had  power  to  make  this  order  vesting  the  lands  in 

the  defendant  as  trustee,  what  is  its  effect  ?    To  substitute  him  for 

the  existing  trustee  or  trustees.    It  may  be  taken  either  that  the 

order  was  founded  on  the  9th  section  of  the  Act  of  1852,  which 

extends  the  former  provision  to  the  case  where  there  is  no  trustee, 

and  that  the  order  plac^  the  defendant  in  a  position  which  before 

was  not  occupied  by  any  existing  trustee ;  or  it  may  be  taken  that 

it  was  founded  on  s.  32  of  the  Act  of  1850,  and  that  the  defendant 

was  appointed  in  substitution  for  one  who,  though  a  trustee  in  a 

certain  sense,  was  for  all  practical  purposes  no  trustee  at  all.    If 

the  order  be  dealt  with  in  the  former  sense,  it  is  clear  that  the 

defendant  is  substituted  for  the  devisee  under  the  will  of  Peter 

Paterson  the  younger,  and  is  put  in  the  place  of  that  devisee. 

And  if  it  be  treated  as  an  order  under  s.  32  of  the  Act  of  1850,  as 

an  appointment  of  the  defendant  in  substitution  for  one  who  has 

never  dealt  with  the  estate  as  trustee,  I  cannot  for  a  moment 

doubt  that  the  effect  of  it  is  to  vest  the  copyholds  in  the  defendant, 

in  the  same  way  as  they  would  have  vested  in  the  person  who  was 

last  willing  and  able  to  act  in  the  trust,  and  conseqnently  that  the 

defendant  was  entitled  to  be  admitted  on  payment  of  one  fine 

only. 

As  to  the  section  which  directly  affects  copyholds, — ^s.  28, — it  is 
enough  to  say  that  it  does  not  contain  any  language  calculated  to 
sustain  the  lords'  claim.  Suffice  it  to  say  that  this  is  not  an  order 
made  with  the  consent  of  the  lords,  and  therefore  the  case  is  not 
within  the  first  part  of  the  section.  The  latter  part  provides  that 
the  conveyance  shall  be  made  ''  subject  to  the  custom  of  the  manor 
and  the  usual  payments."  That  reduces  the  question  to,  what  is 
the  custom  of  the  manor  ?  And  that  is,  that  one  fine  only  is  pay- 
able upon  the  descent  of  the  copyhold  to  the  customary  heir,  and, 
if  the  customary  heir  has  not  been  admitted,  the  next  person  who 
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1869  claims  to  be  admitted  pays  two  fines ;  thus  making  the  surrenderee 
Burnrow  of  the  customary  heir  take  as  a  purchaser.  That,  however,  does 
not  apply  to  the  case  of  one  who  claims  by  virtue  of  an  order 
under  the  statute,  and  so  is  put  in  the  place  of  the  heir  or  devisee^ 
and  does  not  claim  by  transfer  from  the  heir  or  devisee.  In  that 
case  one  fine  only  is  payable. 

Keating,  J.  I  am  of  the  same  opinion.  I  entertain  no  doubt 
that  the  Lords  Justices  had  power  under  the  statutes  to  make  the 
order  which  they  have  made.  That  order  is  very  express.  It 
directs  in  precise  terms  the  substitution  o^  the  present  defendant 
as  a  trustee  of  the  will  of  Peter  Paterson  the  elder,  for  Peter 
Paterson  the  younger,  deceased.  Mr.  Archibald  contends,  that> 
upon  the  true  construction  of  the  two  Acts  of  1850  and  1852,  the 
defendant  is  to  be  considered  as  taking,  not  from  Peter  Paterson 
the  younger,  but  from  Peter  James  Paterson,  who  by  the  accident 
of  the  disclaimer  by  the  devisee  came  upon  the  scene.  It  is  true 
that  Peter  James  Paterson  was  the  customary  heir ;  but  he  never 
in  any  way  interfered  in  the  trusts,  and  was  not  in  any  proper 
sense  of  the  word  a  trustee.  If  so,  I  am  at  a  loss  to  see  any  ground 
for  claiming  a  second  fine.  Mr.  Archibald  says  the  defendant 
must  deduce  his  title  through  Peter  James  Paterson,  and  so  the 
lords'  claim  to  a  second  fine  arises.  I  do  not  think  that  was  the 
intention  of  the  Acts  of  Parliament  The  Court  of  Chancery 
was  to  have  power  to  substitute  a  new  trustee;  and  the  party 
80  substituted  was  to  have  the  same  right  to  be  admitted  as 
he  would  if  the  tenant  last  on  the  roll  had  surrendered  to  him. 
Under  these  circumstances,  the  lords  are  only  entitled  to  one 
fine. 

Brett,  J.  I  think  the  Lords  Justices  clearly  had  power  under 
8.  32  of  the  Act  of  1850,  and  s.  9  of  the  Act  of  1852,  to  make  the 
order  in  the  terms  they  did.  If  they  had  such  power,  then  the 
order  is  express,  that  Booth  is  substituted  as  trustee  for  Peter 
Paterson  the  younger,  and  to  hold  the  customary  hereditaments  in 
question  for  the  estate  of  Peter  Paterson  the  younger  therein.  If 
so,  the  case  is  not  brought  within  the  custom  of  the  manor,  because 
the  defendant  does  not  claim  through  the  customary  heir,  but  by 
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force  of  the  statutes  and  of  the  order.    I  find  nothing  in  the  sta-       1869 

tates  to  warrant  the  lords  in  claiming  two  fines  under  the  circum-     Bbdtow 

stances  of  this  case.  ^^^ 

Judgment  for  the  defendant 

Attomejrs  for  plaintifi*8 :  Coverddk  &  Co. 
Attorney  for  defendant :  Benjamin  Bodman, 


END  OF  MICHAELMAS  TEBM,  18G9. 
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1870  SMITH  v.  THE  LONDON  AND  SOUTH  WESTERN  RAILWAY 

Jan,  13.  COMPANY. 


Railway  Company — Negligence — Fire  from  Engine, 

Workmen  employed  by  a  railway  company  in  cutting  the  grass  and  trimming 
the  hedges  bordering  the  railway,  placed  the  trimmings  in  heaps  near  the  line, 
and  allowed  them  to  remain  there  fourteen  days,  during  very  hot  weather  in 
the  month  of  August.  Fire  from  a  passing  engine  ignited  one  of  these  heaps, 
and  burned  the  hedge,  and  was  thence  carried  by  a  high  wind  across  a  stubble- 
field  and  a  public  road,  and  burned  the  goods  of  the  plaintiff  in  a  cottage  about 
200  yards  distant  from  the  railway : — 

Held,  by  Bovill,  C.J.,  and  Keating,  J.  (Brett,  J.  dissenting),  that  there  was 
evidence  to  go  to  the  jury  of  negligence  on  the  part  of  the  defendants,  although 
there  was  no  suggestion  that  the  engine  was  improperly  constructed  or  driven. 

The  first  count  of  the  declaration  stated  that,  at  the  time,  &c. 
the  plaintiff  was  possessed  of  a  cottage  and  premises,  and  the 
defendants  were  possessed  of  and  had  the  care  and  management  of 
a  railway  running  near  the  said  cottage  and  premises,  with  banks 
belonging  to  and  part  of  the  railway ;  and  the  defendants  were  pos- 
sessed of  a  locomotive  engine  containing  burning  substances,  which 
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was  beiBg  driven  along  the  railway  near  to  the  said  cottage  and        1870 
premises  under  the  management  of  the  defendants ;  yet  by  and       Bmot 
throogh  the  negligence  of  the  defendants  in  that  behalf,  and  their      Lo^ix)K 
omission  to  use  proper  precautions  against  the  dangerous  escape  of        ^^ 
sparks,  cinders,  or  other  burning  substances  from  the  chimney  or    Westebit 
ash-box  of  the  said  engine,  or  otherwise  from  the  said  engine,    ^^^^^^ 
while  the  said  engine  was  being  so  driven  along  the  railway  near 
to  the  said  cottage  and  premises,  sparks,  cinders,  or  other  burning 
substances  escaped  and  flew  from  the  said  engine,  and  thereby  a 
fire  was  caused,  and  the  same  spread  to  the  plaintiff's  cottage  and 
premises,  and  thereby  the  same  and  the  plaintiff's  furniture,  &e. 
therein  were  burnt,  &c. 

The  second  count  charged  the  negligence  as  follows : — Yet  by 
the  negligence  and  improper  conduct  of  the  defendants,  and 
the  want  of  due  care  on  the  part  of  the  defendants  in  the  keeping 
and  management  of  their  railway,  engines,  and  banks,  quantities  of 
cut  glass  and  hedge-trimmings  were  heaped  up  on  the  said  railway 
and  bcmks,  and  became  ignited,  and  a  fire  was  occasioned  which 
spread  over  and  along  a  stubble-field  near  the  said  railway  unto 
the  said  cottage  and  premises,  and  set  fire  to  the  same,  and  caused 
the  like  loss  and  injury  to  the  plaintiff  as  was  stated  in  the  first 
count. 

Hie  third  count  stated  that  the  plaintiff  was  possessed  of  a 
cottage  and  premises,  and  the  defendants  were  possessed  and  had 
the  care  and  management  of  a  railway  running  near  the  cottage 
and  premises,  with  banks '  belonging  to  the  railway  and  part 
thereof;  yet  the  defendants,  by  their  servants^  so  negligently  and 
improperly  burnt  things,  to  wit,  cut  grass  and  hedge-trimmings,  on 
the  said  railway  and  banks,  that  by  their  negligence  in  h'ghting  or 
in  keeping  the  said  fire,  the  same  extended  to  and  ^et  fire  to 
a  hedge  and  the  stubble  in  a  field  near  the  said  railway,  and  such 
fire  extended  to  the  plaintiff's  cottage  and  premises  and  set  fire  to 
the  same,  and  caused  the  like  damage  to  the  plaintiff  as  is  described 
in  the  first  count 

Plea :  Not  guilty.    Issue  thereon. 

The  action  was  commenced  in  the  county  court  at  Wareham, 
but  was  removed  by  certiorari,  at  the  instance  of  the  defendants, 
into  this  court.    The  plaintiff  sought  to  recover  SOI.  for  damage 
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1870       done  to  his  fumitore  and  goods  in  a  cottage  at  Binnegar,  in  the 
Smith      parish  of  East  Stoke,  near  a  line  of  the  defendants'  railway  from 
T  *•         Wareham  to  Dorchester. 

LOKDON 

AKD  The  cause  was  tried  before  Keating,  J.,  at  the  last  Dorset 

SOI;TH 

Wevtebn  snmmer  assizes,  when  it  appeared,  that  about  fourteen  days  previous 
to  the  8rd  of  August,  1868,  the  defendants'  servants,  after  cutting 
the  grass  and  trimming  the  banks  and  hedges  at  the  sides  of  the 
h'ne,  had  raked  the  cut  grass  and  hedge-trimmings  into  heaps  near 
the  line  and  there  left  them,  and  that  owing  to  the  extreme  heat 
of  the  weather  these  heaps  had  become  very  dry  and  inflammable. 
On  the  3rd  of  August,  at  about  1  p.m.,  two  trains  (an  up  train  and 
a  down. train)  belonging  to  the  defendants,  passed  the  spot  in 
question,  and  immediately  afterwards  the  heaps  were  on  fire ;  and, 
in  consequence  of  a  high  wind  prevailing  at  the  time,  the  fire 
consumed  the  a'ljoining  hedge,  and,  notwithstanding  the  utmost 
efforts  of  the  company's  servants  and  others  to  subdue  it,  passed 
over  a  stubble-field  and  a  public  road,  and  communicated  to  the 
plaintiff's  cottage,  which  was  about  200  yards  from  the  line,  and 
destroyed  it  with  the  furniture  therein.  One  of  the  witnesses  for 
the  plaintiff  stated  that  at  the  time  referred  to  there  were  fires 
all  about  the  country ;  but  whether  he  meant  on  the  sides  of  the 
railway  or  not,  did  not  clearly  appear.  There  was  no  evidence  to 
shew  that  the  company's  engines  were  improperly  constructed,  or 
that  they  were  negligently  or  improperly  worked. 

On  the  part  of  the  plaintiff  it  was  contended  that  there  was 
evidence  from  which  the  jury  might  fairly  assume  that  the  fire 
was  caused  by  sparks  or  burning  cinders  from  one  of  the  engines 
which  had  just  before  passed  the  spot ;  and  that  there  was  negUgence 
on  the  part  of  the  company's  servants  in  allowing  such  inflammable 
material  to  remain  on  the  banks  of  their  railway  for  so  long  a  time 
in  so  dry  a  season,  and  therefore  they  were  responsible  for  the 
damage  resulting  from  it. 

For  the  defendants  it  was  contended,  on  the  authority  of  Vauffhan 
V.  Taff  Vale  By.  Co.  (1),  that  the  defendants  were  not  responsible 
for  damage  resulting  from  the  cause  suggested,  in  the  absence  of 
evidence  to  shew  that  their  engines  were  improperly  constructed 

(1)  3  H.  &  N.  743 ;  28  L.  J.  (Ex.)  41 :  in  error,  5  H.  &  N.  679 ;  29  L,  J. 
(Ex.)  247. 
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or  had  been  negligently  or  improperly  worked ;  and  that  there  was  1870 

no  evidence  of  negligence  to  go  to  the  jury.  Smith 

The  learned  judge  declined  to  nonsuit;  and  a  verdict  was  found  Lo^i^o^ 

for  the  plaintiff  for  the  sum  claimed,  leave  being  reserved  to  the  awd 

defendants  to  move  to  enter     verdict  for  them,  or  a  nonsuit,  if  the  Westbbv 

Court  should  be  of  opinion  that  there  was  no  evidence  of  negli-  ^^^^^   '^' 
gence  which  ought  to  have  been  submitted  to  the  jury, — the  Court 
to  be  at  liberty  to  draw  inferences,  and  to  amend  the  pleadings. 

KingdoUy  Q,C.y  in  Michaelmas  Term  last,  obtained  a  rule  nisi* 
T.  H.  Cole,  Q.C,,  and  Montagu  Bere,  Q,C.,  shewed  cause.     There 
was  abundant  evidence  of  negligence  to  go  to  the  jury,  notwith- 
standing there  was  no  proof  that  the  engines  of  the  company  were 
improperly  constructed,  or  carelessly  or  improperly  worked.    The 
circumstances  plainly  shewed  that  the  fire  had  its  origin  in  sparks 
or  b;irning  cinders  ffom  one  or  other  of  the  two  engines  which 
passed  along  the  line  just  before  it  broke  out.    The  fair  result  of  the 
authorities  referred  to  in  Addison  on  Torts,  2nd  ed.  209,  210,  and 
particularly  the  case  of  Vaughan  v.  Taff  Vale  By.  Co.  (1),  as  corrected 
by  the  Exchequer  Chamber  (2),  is,  that  although  a  railway  com- 
pany authorized  by  the  legislature  to  use  locomotive  engines,  is 
not  responsible  for  damage  from  fire  occasioned  by  sparks  emitted 
iiom  an  engine  travelling  on  their  railway,  provided  they  have 
taken  every  precaution  in  their  power  and  adopted  every  means 
which  science  can  suggest  to  prevent  injury  from  fire,  and  are  not 
gnilty  of  negligence  in  the  management  of  the  engine ;  yet,  if 
there  be  evidence  that  the  company's  servants  have  acted  negli- 
gently and  so  caused  the  damage,  the  company  will  be  responsible. 
Here  the  defendants  were  guilty  of  negligence  in  leaving  the 
trimmings  on  the  sides  of  the  line  for  so  long  a  period  as  fourteen 
days,  in  such  unusually  dry  weather ;  and  the  evidence  clearly 
shewed  that  this  negligence  was  the  immediate  cause  of  the 
damage  to  the  plaintiff*.    And,  if  there  was  any  evidence  to  go  to 
the  jury,  the  verdict  cannot  be  disturbed.     It  is  enough  on  these 
occasions  to  shew  a  prima  facie  case  of  negligence:  Byrne  v. 
Boodle.  (3) 

(1)  3  H.  &  N.  743 ;  28  L.  J.  (Ex.)  41.  (3)  2  H.  &  C.  722 ;  33  L.  J.:(Ex.) 

(2)  5  H.  &  N.  679 ;  29  L.  J.  (Ex.)      13. 
247. 
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1870  Kingdon,  Q,C.,  Lcpes^  Q.C.,  and  Murehf  in  support  of  the  rale. 

gjn^H      There  was  no  evidence  of  negligence  to  go  to  the  jury.     The 
*  ^*         defendants'  servants  cut  the  grass  and  trimmed  the  hedges  at  the 
AND        sides  of  the  railway  in  the  ordinary  coarse  of  their  duty ;  and,  bat 
Western     for  the  great  heat  of  the  weather  and  the  high  wind  at  the  time, — 
itAiLWAT  Co.  ^  combination  of  circumstances  for  which  the  defendants  are  not 
responsible, — the  fire  would  not  have  reached  the  hedge  and  tra- 
velled across  the  stubble-field,  and  thence  to  the  cottage  occupied 
by  the  plaintiff.     This  was  a  result  which  no  reasonable  person 
could  have  anticipated.    To  warrant  the  learned  judge  in  leaving 
the  case  to  the  jury,  it  was  not  enough  for  the  plaintiff  to  shew  a 
state  of  facts  which  might  be  equally  consistent  with  negligence  or 
the  absence  of  it.  (1)     Blyth  v.  Birmingham  Waterworks  Oomr 
pony  (2),  is  very  much  in  point.     It  was  there  held  that  a  water 
company,  who  had  observed  the  directions  of  their  Act  of  Parlia- 
ment in  laying  down  their  pipes,  were  not  rendered  liable  for 
injury  resulting  from  wat^r  escaping  from  them,  by  the  mere  fact 
of  the  precautions  taken  by  the  company  against  the  effects  of  a 
winter  of  extreme  coldness,  such  as  no  human  being  could  have 
foreseen,  proving  insufficient. 

Bbett,  J.  I  am  of  opinion  that  there  was  no  evidence  to  go  to 
the  jary  of  negligence  on  the  part,  of  the  defendants.  I  cannot 
help  feeling  that  great  difficulty  is  thrown  upon  the  judges  who 
are  called  upon  to  determine  questions  of  this  sort,  which  make 
them  too  much  judges  of  facts.  I  take  the  rule  of  law  in  these 
cases  to  be  that  which  is  laid  down  by  Alderson,  B.,  in  Bltfth  v. 
Birmingham  Waterworks  Company :  (3)  "  Negligence  is  the  omis- 
sion to  do  something  which  a  reasonable  man,  guided  upon  those 
considerations  which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  which  a  prudent  and  rea- 
sonable man  would  not  do.  The  defendants  might  have  been 
liable  for  negligence,  if,  unintentionally,  they  omitted  to  do  that 
which  a  reasonable  person  would  have  done,  or  did  that  which  a 
person  taking  reasonable  precautions^would  not  have  done.    A 

(1)  See    Totnney   v.    London    and     v.  Wood,  8  C.  B.  (N.S.)  568 ;  29  L.  J. 
BrigliUm  RaUuoay  Company,  3  C.  B.      (C.P.)  333. 

(N.  S.)  146 ;  27  L.  J.  (C.P.)  39 ;  Cotton         (2)  11  Ex.  781 ;  25  L.  J.  (Ex.)  212. 

(3)  11  Ex.  at  p.  784 ;  25  L,  J.  (Ex.)  at  p.  213, 
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reasonable  man  would  act  with  reference  to  average  circumstances        1S70 

in  ordinary  years"    That  being  the  rule,  the  question  here  is  Smm 

whether  the  defendants  by  their  servants  have  done  or  omitted  to  jjQyj^j, 
do  somethins:  which  reasonable  men  placed  under  such  circum*        and 

South 

stances  as  they  were  placed  in  would  have  done  or  omitted  to  do.  Webtbrn 
The  case  of  the  plaintiff,  as  put  by  Mr.  Cole  <mdi  moving;  and  also  ^^'^''^^  ^ 
in  his  argument  to-day,  is  this : — Conceding  that  there  is  no  ground 
for  saying  that  the  defendants'  engines  were  not  of  the  best  pos- 
sible construction,  or  that  there  was  negligence  in  the  mode  of 
working  them,  they  were  bound  to  take  notice  that  such  engines 
do  emit  sparks  and  burning  cinders ;  and,  as  they  were  driving 
them  through  the  country  in  an  exceptionally  dry  season,  they 
ought  not  to  have  permitted  such  combustible  materials  as  rum- 
mage or  hedge-trimmings  to  remain  on  the  banks  of  their  railway ; 
they  ought,  as  reasonable  men,  to  have  contemplated  that  sparks 
from  their  engines  might  set  them  on  fire,  and  that,  if  they  did, 
the  fire  might  extend  to  the  plaintiff's  property.  I  quite  agree 
that  the  defendants  ought  to  have  anticipated  that  sparks  might 
be  emitted  from  their  engines,  notwithstanding  they  are  of  the 
best  construction,  and  were  worked  without  negligence ;  and  that 
they  might  reasonably  have  anticipated  that  the  rummage  and 
hedge-trimmings  allowed  to  accumulate  might  be  thereby  set  on 
fire.  But  I  am  of  opinion  that  no  reasonable  man  could  have 
foreseen  that  the  fire  would  consume  the  hedge  and  pass  across  a 
stubble-field,  and  so  get  to  the  plaintiff's  cottage  at  the  distance  of 
200  yards  from  the  railway,  crossing  a  road  in  its  passage.  It 
seems  to  me  that  no  duty  was  cast  upon  the  defendants,  in  relation 
to  the  plaintiff's  property,  because  it  was  not  shewn  that  that  pro- 
perty was  of  such  a  nature  and  so  situate  that  the  defendants 
ought  to  have  known  that  by  permitting  the  rummage  and  hedge- 
trimmings  to  remain  on  the  banks  of  the  railway  they  placed  it  in 
undue  peril.  If  that  had  been  shewn,  I  should  have  thought  that 
the  case  fell  within  the  principle  laid  down  by  Cockbum,  C.  J.,  in 
Vauffhan  v.  Taff  Vale  By.  Co.  (1),  for  then  the  defendants  must 
have  been  taken  to  have  known  that  the  course  which  was  pursued 
by  their  servants  was  calculated  to  endanger  the  adjoining  pro- 
perty.  But,  bringing  one's  knowledge  of  ordinary  English  cotmtry 

(1)  5  H.  &  N.  679,  685 ;  29  L,  J.  (Ex.)  247.  ' 
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1870       life  to  bear  upon  the  subject,  I  am  of  opinion,  as  matter  of  fiacty 

Bmoth      ^^^^  ^^  reasonable  man  could  suppose,— -or  at  least  eight  out  of 

J.  ••         ten  would  fSsdl  to  suppose, — that,  if  by  any  means  the  rummage 

AHD        and  hedge-trimmings  on  the  side  of  the  railway  were  set  on  fire, 

WnirsBN     the  fire  would  extend  to  a  stubble-field  adjoining,  and  so  proceed 

Railway  Co.  ^^  ^  cottage  at  the  distance  before  mentioned.    We  read  of  such 

fires  in  the  American  prairies;  but  it  would  never  occur,  as  it 

seems  to  me,  to  the  mind  of  the  most  prudent  person  that  such  an 

extraordinary  conflagration  could  be  caused  in  this  country  in  the 

manner  here  spoken  to  by  the  witnesses.    I  think  the  defendants 

cannot  reasonably  be  held  responsible  for  not  having  contemplated 

such  an  extraordinary  combination  of  circumstances,  or  such  a  result. 

For  these  reasons  I  am  of  opinion  that  there  was  no  such  evidence 

of  negligence  on  their  part  as  could  properly  be  left  to  the  jury. 

Keating,  J.  Agreeing  as  I  do  with  my  Brother  Brett  as  to 
the  difficulty  in  which  the  judges  are  placed  when  called  upon  to 
deal  with  questions  of  this  sort»  I  yet  come  to  a  different  conclu- 
sion from  that  at  which  he  has  arrived.  It  seems  to  me  that  there 
was  evidence  here  which  could  not  properly  be  withheld  from  the 
jury.  The  broad  facts,  upon  which  there  appears  to  be  no  dispute, 
are  in  substance  these : — ^At  a  quarter  before  one  o'clock  of  the  day 
in  question  things  were  all  safe ;  and  some  time  between  that  and 
one  o'clock  the  fire  was  discovered  on  the  line.  The  last  thing 
noticed  was  that  some  plate-layers  in  the  company's  employ  were 
eating  their  dinners  near  the  spot,  and  that  an  up-train  and  a 
down-train  had  just  passed  when  the  fire  was  seen  to  break  out 
with  great  violence.  The  company's  servants  bad  been  employed 
in  cutting  the  grass  on  the  banks  of  the  railway  and  trimming  the 
hedges.  The  rummage,  as  it  is  called,  and  the  hedge-trimmings, 
had  been  collected  in  heaps,  either  for  the  purpose  of  burning  it  or 
carrying  it  away ;  and  these  heaps  had  been  allowed  to  remain  at 
the  side  of  the  line  for  about  fourteen  days.  Under  ordinary 
circumstances,  perhaps,  it  could  hardly  be  said  that  this  was  an 
improper  thing  to  do,  or  that  fourteen  days  was  an  unreasonable 
time  to  allow  the  heaps  to  remain  there.  It  is  clear  that  the  fire 
first  broke  out  on  the  line,  and  that  it  broke  out  with  such  violence 
that  the  company's  servants  present  at  the  spot  were  unable  to 
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•extingaish  it    There  was  some  evidence  that  one  of  the  men  went       1S70 
for  a  bucket ;  and  there  was  positive  evidence  that  the  company's       surm 
servants  made  strenuous  but  unavailing  efforts  to  extinguish  the      Xjokdo 
conflagration.     I  therefore  think  it  may  be  fairly  inferred  that  the        ahd 
£re  broke  out  under  circumstances  which  shewed  that  the  materials    Wktebn 
it  fed  upon  were  in  a  highly  combustible  state.     The  fire  extended  ^'^^^^  ^* 
up  the  bank  of  the  railway,  throagh  the  hedge,  and  across  a 
stubble-field,  and  so  to  the  plaintiff's  cottage.  Undoubtedly  at  that 
time  there  seems  to  have  been  a  very  high  wind ;  and  that  would 
give  a  force  to  the  fire  which  under  ordinary  circumstances  it 
would  not  have  had.    But  that  which  presses  upon  my  mind 
is,  that  it  is  impossible  to  say  that  the  accumulation  of  such 
materials  at  such  a  season  of  the  year,  and  permitting  them  to 
remain  there  so  long,  was  not  some  evidence  of  negligence.    It 
was  proved  that  the  weather  was  unusually  dry,  and  that  fires 
were  occurring  all  about  the  coimtry,  though  it  was  not  expressly 
stated  that  these  were  on  the  line.    Under  these  circumstances,  I 
«annot  help  thinking  that  the  allowing  the  accumulation  of  such 
materials  so  near  to  where  trains  were  constantly  passing  was 
•eridence  of  negligence.    Feeling  the  full  force  of  my  Brother 
Brett's  remarks,  I  still  think  the  whole  &ct8  were  proper  for  the 
•consideration  of  the  jury,  and  that  the  evidence  was  such  as  could 
not  and  ought  not  to  have  been  withheld  from  them.    I  therefore 
think  the  rule  for  entering  a  nonsuit  should  be  discharged* 

BoviLL,  C.  J.  If  the  Court  had  to  decide  this  matter  between  the 
plaintiff  and  the  defendants,  I  should  probably  have  entertained 
some  doubt  upon  this  evidence  as  to  what  ought  to  be  the  result. 
Bat  we  are  not  placed  in  that  difficulty  here,  because  the  sole 
question  we  have  to  consider  is,  whether  there  was  any  evidence 
of  negligence  on  the  part  of  the  defendants  which  was  proper  to 
be  submitted  to  the  jury.  I  am  of  opinion  that  there  was  such 
evidence.  In  the  first  place,  there  was  abundant  evidence  to  shew 
that  the  fire  was  caused  by  sparks  or  cinders  emitted  from  one  of 
the  two  engines  belonging  to  the  company  which  passed  the  spot 
immediately  before  the  fire  broke  out.  I  agree  that  the  mere 
drcumstance  of  the  fire  being  caused  by  an  engine  of  the  company, 
is  not  enough  to  give  a  cause  of  action  against  them ;  but  the 

You  V.  L  2 
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1870  plaintiff  must  shew  some  breach  of  duty  on  their  part  which  occa^ 
Smith  sioned  the  injury  he  complains  of.  The  legislature  has  thought  fit 
LorooH     ^  authorize  the  employment  of  locomotive  engines,  which  emit 

^^^        sparks  and  cinders  more  or  less  according  to  their  construction  and 
Wkstibk     the  speed  at  which  they  are  driven :  and  in  that  respect  the  casa 

WAT  Cio.  ^j££5gyg  materially  from  Bligh  v.  Birmingham  Woderworks  Com- 
pany.  (1)  In  that  case  the  defendants  were  held  not  to  be  respon* 
sible  for  damage  caused  by  the  bursting  of  their  pipes  through 
extreme  frost.  The  company  there  had  no  means  of  protecting 
their  pipes  from  the  unusual  severity  of  the  weather.  Here,  how- 
ever, the  company  have  control  over  their  eugines,  and  may  so 
regulate  their  power  and  the  speed  at  which  they  run  as  vejy 
materially  to  diminish  the  danger  which  may  naturally  be  expected 
to  result  from  their  use.  There  was,  it  is  true,  no  evidence  here 
that  the  engines  were  of  an  improper  or  unusual  construction,  or 
that  they  were  being  driven  in  a  careless  or  improper  manner.  We- 
must,  therefore,  look  at  all  the  circumstances  occurring  at  the  time 
of  the  accident,  to  see  if  there  is  anything  upon  which  to  found  a 
charge  of  negligence.  At  the  time  this  fire  occurred,  the  weather 
was  and  had  been  for  a  considerable  period  unusually  dry.  The^ 
company's  servants  had  been  employed  in  cutting  the  grass  and 
trimming  the  hedges  at  the  sides  of  the  line,  and  had  heaped 
together  the  cuttings  ieither  for  the  purpose  of  burning  or  carrying 
them  away,  and  had  allowed  them  to  remain  in  that  state  for 
about  a  fortnight.  Under  ordinary  circumstances,  it  may  be  that 
hedges  are  not  expected  to  ignite ;  but,  if  there  be  collections  of 
gtass  and  hedge-trimmings  near  them  in  a  very  dry  and  inflam- 
mable  condition,  and  these  by  some  means  become  ignited,  it  may 
fairly  be  presumed  that  the  hedges  will  be  in  danger:  and  who  is 
to  say  where  the  danger  will  stop  ?  It  is  said  that  no  reasonable 
man  could  have  supposed  that,  even  if  the  fire  did  communicate  to 
the  hedge,  it  would  run  across  a  stubble-field  and  a  public  road,  and 
80  reach  a  building  at  the  distance  of  200  yards  from  the  railway. 
fiut»  seeing  that  the  defendants  were  using  dangerous  machines,, 
that  they  allowed  the  cuttings  and  trimmings  to  remain  on  the  banks- 
of  their  railway,  in  a  season  of  unusual  heat  and  dryness,  and  for  & 
time  which,  under  these  circumstances,  might  be  fairly  called  unrea* 

(1)  11  Ex.  781 ;  25  L.  J.  (Ex.)  212. 
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:8onable,  and  that  there  was  eyidence  from  which  it  might  reasonably  1870 

be  presumed  that  their  engines  caused  the  ignition  of  these  com-  smith 

bustible  materials,  and  that  the  fire  did  in  fact  extend  to  the  cottage,  LoimoK 

I  think  it  is  impossible  to  say  that  there  was  not  eyidence  from  and 

South 

which  a  jury  might  be  justified  in  concluding  that  there  was  negli-  Wktsbn 
geikce  as  regards  the  plaintiff,  and  that  the  destruction  of  the  cottage  ^^"-^^^  ^^ 
in  which  the  plaintiff's  goods  were  was  the  natural  consequence  of 
their  negligence.  What  the  defendants'  servants  ought,  as  reason- 
able men,  to  have  contemplated  as  the  result  of  leaving  the  accu- 
mulations of  cuttings  and  trimmings  where  and  as  they  did,  must 
depend  upon  all  the  circumstances.  It  is  not,  however,  for  us  to 
decide  whether  the  injury  complained  of  was  a  probable  conse- 
quence of  the  conduct  of  the  defendants'  servants.  It  is  enough 
for  us  to  say  that  there  was  evidence  for  the  jury ;  and,  they 
having  found  for  the  plaintiff,  we  cannot  interfere. 

Rule  discharged. 

Attorneys  for  plaintiff :  Bde^  Turner^  &  Turner,  for  W,  C*  Looey y 
Wareham. 
Attorney  for  defendants :  Lewis  Grombie, 


THE  DERBY  COMMERCIAL  BANK  (LIMITED)  v.  LUMSDEN  Imn,  15. 

AND  AnOTHEB.  


Practice — Interrogatories  under  «.  51  of  the  Common  Law  Procelure  Act,  1854, 

17  <fc  18  Vict.  c.  125. 

Barley  was  consigned  by  A.  to  B.,  and  was  delivered  by  the  ship-ownsrs  to  B« 
without  pfoduction  of  the  bill  of  lading.  The  plaintiffs  (who  were  B/s  bankers)^ 
as  iodoraees  of  the  bill  of  lading  from  him,  three  months  afterwards  (B.  having  in 
the  meantime  become  bankrupt)  brought  trover  against  the  ship-owners.  Upon 
an  aflSdavit  suggesting  that  the  bill  of  lading  was  indorsed  to  the  plaintiffs  after 
the  delivery  of  the  barley  to  B.,  or  that  they,  having  the  bill  of  lading  in  their 
possession,  knowingly  suffered  the  ship-owners  to  deliver  the  barley  to  B., — 

The  Court  allowed  interrogatories  under  s.  51  of  the  Common  Law  Procedure 
Act,  1854,  to  be  administered  to  the  plaintiffs  as  to  the  time  when  and  the  cir- 
cumstances under  which  the  indorsement  of  the  bill  of  lading  to  them  took  place. 

Finney  v.  Forwood  (Law  Bep.  1  Ex.  6)  distinguished. 

Troveb  for  barley. 

Pleas:  Not  gnilty ;  and  not  possessed.  In  March,  1869,  the  barley 
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1870  ia  question  ivas  shipped  on  board  the  steamer  Panther,  of  which 
^DjamrBASK  the  defendants  were  the  managing  owners,  by  one  H^nemann,  of 
Lua«DMr.  Hamburg,  whose  agent  in  Hull  was  a  Mr.  Stephenson.  The  barley 
was  sold  by  Heinemann,  through  Stephenson,  to  Messrs.  Dawber  & 
Gentel,  of  Lincoln ;  and,  upon  the  arrival  of  the  Panther  in  Hull,, 
on  the  19th  of  March,  was  delivered  from  the  ship  to  Stephenson's 
order.  Steamers  from  Hamburg  often  arrive  in  Hull  before  the 
bills  of  lading ;  and  on  this  occasion,  as  had  occurred  on  previous 
occasions,  the  barley  was  delivered  to  Stephenson,  to  be  forwarded 
to  Dawber  &  Gentel,  upon  a  representation  by  Stephenson  that 
they  had  bought  it  and  were  the  consignees  of  the  bill  of  lading. 
Dawber  &  Gentel  having  failed,  the  plaintiffs,  who  were  the  bankers 
of  Dawber  &  Gentel,  in  June  claimed  the  barley  as  indorsees  of 
the  bill  of  lading. 

Upon  an  affidavit  of  these  facts,  and  that  the  deponent  had 
reason  to  believe  that  the  plaintiffs  knew  or  had  the  means  of 
knowing  that  the  barley  had  been  delivered  before  they  made  any 
claim  on  the  defendants  in  respect  of  it,  application  was  made  to  a 
judge  at  chambers  for  leave  to  administer  to  the  plaintiffs  the  fol* 
lowing  interrogatories,  -under  s.  51  of  the  Common  Law  Procedure 
Act,  1854  :— 

^*  1.  When  first,  and  under  what  circumstances,  did  the  bill  of 
lading  for  the  barley  the  subject  of  this  action  come  to  your  hands, 
and  how  was  it  then  indorsed  ? 

'^  2.  Did  ygu  then  make,  or  have  you  since  the  bill  of  lading 
first  came  to  your  hands,  made  or  caused  to  be  made  any  inquiries 
as  to  the  arrival  of  the  ship  or  the  goods  mentioned  therein  ?  K 
yea,  state  when  and  through  whom. 

*'  3.  Was  the  bill  of  lading  indorsed  by  Messrs.  Dawber  &  Gentel 
when  it  first  came  to  your  hands?  If  not,  when  first  and  by  whom 
was  that  indorsement  put  on,  and  what  passed  on  the  indorsement 
being  obtained? 

*^  4  What,  if  any,  advance  did  you  make  when  the  bill  of  lading 
eame  to  your  hands,  and  to  whom  and  on  whose  behalf?  On 
whose  behalf  did  you  then  and  have  you  since  continued  to  hold 
the  said  bill  of  lading,  and  by  way  of  security  for  what,  if  any^ 
sum  or  sums  of  money  ? 
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"  5.  Were  not  you  at  the  time  the  said  bill  of  lading  came  to        1870 
your  handsy  and  until  the  end  of  June  following,  the  bankers  of  Pebbt  Bahk 
Messrs.  Dawber  &  Gentel  ?    And  what  payments  were  made  to    LuMroEx. 
you  by  them  or  on  their  behalf  during  that  period  ? 

**  6.  Did  not  Messrs.  Dawber  &  Gentel,  or  either  and  which  of 
them,  frequently  come  to  the  bank  on  business  during  that  period, 
and  did  not  you  know,  or  had  you  not  reason  to  suppose  before  the 
20th  of  June,  1869,  that  deliyery  of  the  said  barley  had  been  made 
to  the  said  firm,  or  to  some  one  acting  for  them  or  on  their  behalf, 
on  or  soon  after  the  arriyal  of  the  barley  ? 

^  7.  Did  Messrs.  Dawber  &  Gentel,  or  either  and  which  of  them, 
some  time  in  April,  May,  or  June,  1869,  deposit  with  you,  or  place 
in  your  hands,  or  in  the  hands  of  any  one  for  you  or  on  your  behali^ 
a  quantity  of  barley,  or  documents  representing  barley,  similar  to 
that  which  is  the  subject  of  this  action,  or  some  barley  or  docu- 
ments representing  some  barley  ?  And,  if  so,  for  what  purpose 
and  on  what  terms  ? 

"  8.  When  did  you  first  intimate  to  the  said  Messrs.  Dawber  & 
Gentel,  or  either  of  them,  that  a  claim  was  about  to  be  made  on 
the  defendants  in  respect  of  the  barley  the  subject  of  the  present 
action  ?    And  what  passed  on  the  subject  ? 

"  9.  When  did  you  first  know  that  Messrs.  Dawber  &  Gentel 
were  insolvent  or  unable  to  meet  their  engagements  ? 

**  10.  Have  you  at  any  time,  and  when,  accepted  any  and  what 
bill  or  bills  of  exchangCi  either  through  yourselves  or  your  London 
agents,  on  behalf  of  Messrs.  Dawber  &  Gentel,  receiving  at  the 
time  the  bills  of  lading  against  which  such  bills  were  drawn  ;  and 
have  you  always  received  the  goods  represented  by  such  bills  of 
lading  ?  And,  if  not,  state  when  and  in  what  instance  you  have 
not  received  such  goods. 

**11.  Have  you  received  or  written  any  and  what  letters  to 
Messrs.  Dawber  &  Grentel,  or  either  of  them,  or  to  any  person  or 
persons  (other  than  your  attorney)  relative  to  the  barley  the 
subject  of  this  action  ?  If  yea,  give  the  dates  and  particulars 
thereof 

Mellor,  J.|  made  the  following  indorsement  on  the  summons : — 
**  Referred  to  Court  whether  interrogatories  should  be  allowed  on 
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1870        behalf  of  defendants :  if  rule  absolute,  interrogatories  to  be  settled 
at  chambers ;  cause  to  be  shewn  in  the  first  instance ;  costs  to  be 


Debbt  Bane 

V.         costs  in  the  cause." 

LUVSDEN. 


Crompton  Sviton  moved  accordingly.  The  learned  judge  at 
chambers  referred  the  matter  to  the  Court,  in  deference  to  the 
authority  of  Finney  v.  Forwood.  (1)  That  case,  however,  pro- 
ceeded on  this,  that  the  defendant  there  laid  no  ground  for  the 
interrogatories  asked  for.  Here,  the  lapse  of  time  since  the 
delivery  of  the  barley  to  Dawber  &  Gentel  raises  a  strong  pre- 
sumption that  the  plaintiffs,  even  though  they  held  the  bill  of 
lading,  intended  that  the  barley  should  be  delivered  to  them.  It 
is  enough  to  suggest  a  reasonable  case  for  discovery. 

A.  L.  SmiOi  shewed  cause.  This  is  an  attempt  to  compel  the 
plaintiff  to  disclose  their  case,  which  is  never  allowed.  In  Finney 
V.  Forwood  (1),  in  trover  for  cotton,  the  Court  of  Exchequer  re- 
fused to  allow  the  defendant  to  interrogate  the  plaintiff  as  to  how 
and  when  he  first  became  possessed  of  the  cotton,  and  when  and  in 
whose  hands  it  was  when  he  first  became  possessed  of  it ;  or  as  to 
his  dealings  with  the  person  from  whom  the  defendant  had  obtained 
the  cotton.  Here,  as  there,  the  defendants  are  contesting  the 
plaintiffs'  title  to  the  goods. 

[BoviLL,  C.J.  The  ground  upon*  which  the  decision  in  the  case 
referred  to  proceeded,  was,  that  the  defendant  laid  no  ground  for 
the  discovery  he  sought.  Here,  however,  the  defendants  admit 
that  the  plaintiffs  have  a  prima  facie  case  under  a  bill  of  lading 
properly  indorsed,  and  a  prima  facie  liability  by  their  negligent 
delivery  of  the  barley  to  Stephenson  without  receiving  the  bill  of 
lading.  They  seek  to  invalidate  the  plaintiffs'  claim  by  shewing 
that  a  fraud  has  been  practised  upon  them,  and  shewiug  some  con- 
nivance or  complicity  of  the  plaintiffs  with  the  persons  who  com- 
mitted the  fraud.  They  are  seeking  the  means  of  proving  their 
own  case,  not  to  inquire  into  that  of  the  plaintiffs.] 

Such  interrogatories  as  these  have  never  been  allowed. 

BoYiLL,  C.  J.  I  am  of  opinion  that  these  interrogatories  (subject 
to  the  arrangement  made  at  chambers)  should  be  allowed.    The 

(1)  Law  Rep.  1  Ex.  6. 
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defendants  admit  a  prima  facie  case  on  the  part  of  the  plaintiffs.       1870 
They  seek  to  interrogate  the  plaintifEs  as  to  matters  which  may  Dkbbt  Bank 
shew  a  defence  to  the  action,  by  shewing  that  a  fraud  has  been    Luiia)KK. 
committed  npon  them  under  circumstances  which  may  preclude 
the  plaintiffs  from  relying  upon  their  prima  facie  case  on  the  bill 
of  lading.    Finnet/  y.  Fonoood  (1)  shews  that  a  mere  suggestion  of 
fraud  will  not  suffice,  but  that  the  defendants  must  go  further  and 
shew  something  which  raises  a  foundation  for  the  charge  of  fraud, 
or  something  to  connect  the  plaintiffs  with  that  fraud.    What  was 
wanting  in  that  case  is  found  here.    The  plaintiffs  are  connected 
with  Heinemann,  the  shipper  of  the  barley,  claiming  under  a  bill 
of  lading  indorsed  by  him  to  Dawber  &  Gentel,  and  by  Dawber  & 
Gentel  to  them.    The  barley  got  into  the  hands  of  Dawber  & 
Gentel,  without  the  production  of  the  bill  of  lading,  upon  a  repre- 
sentation that  they  were  entitled  to  have  delivery  of  it.    When 
we  see  clearly  that  the  defendants  have  been  defrauded  by  some- 
body, justice  requires  that  they  should  be  allowed  to  interrogate 
the  plaintiffs,  with  a  view,  if  possible,  of  establishing  a  defence  to 
the  action.    I  think  the  rule  should  be  made  absolute. 

MoKTAGUE  Smith,  J.  I  am  of  the  same  opinion.  I  think  this 
is  eminently  a  case  for  interrogatories.  The  plaintiffs  sue  as  holders 
of  the  bill  of  lading  for  certain  barley  which  they  allege  the 
defendants  to  have  wrongfully  delivered  to  Dawber  &  Gentel. 
The  defendants  in  their  affidavit  do  not  deny  that  the  bill  of  lading 
was  indorsed  to  the  plaintiffs  by  Dawber  &  Gentel.  There  is  feiir 
ground  for  inferring  that  the  plaintiffs  received  the  bills  of  lading  as 
Dawber  &  Gentel's  bankers.  The  defendants  suggest  either  that 
the  plaintiffs,  being  the  holders  of  the  bill  of  lading,  allowed  Dawber 
&  Gentel  to  receive  the  barley,  or  that  Dawber  &  Gentel  kept 
back  the  bill  of  lading  and  indorsed  it  to  the  bank  after  they  had 
received  the  barley.  It  may  turn  out  that  there  is  no  ground  for 
either  of  these  suggestions.  That  can  only  be  ascertained  by  in- 
terrogating the  plaintiffs,  who  best  know  the  facts.  It  would  be 
clearly  against  equity  and  good  conscience  that  the  plaintiffs 
should  be  allowed  to  succeed  upon  their  prima  facie  title,  and  the 
defendants  be  shut'out  from  their  defence.    The  plaintiffs  ought  to 
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1870       be  interrogated  as  to  the  communications  which  passed  between 

Deb^  Bank  them  and  their  customers  with  reference  to  the  transaction  in 

LuHTOKK.    ^^^ti^°*    There  can  be  no  doubt  that,  if  a  bill  were  filed  against 

them,  they  would  be  bound  to  answer ;  and  we  must  give  the  same 

relief  that  a  Court  of  Equity  would  do.  I  think  my  Brother  Mellor's 

doubt  was  well  founded. 

Brett,  J.  Kow  that  the  facts  are  ascertained,  I  think  these 
interrogatori^  ought  to  be  allowed.  Mr.  Smith  hardly  denied 
that,  if  the  prima  facie  case  of  the  plaintiffs  was  admitted,  it  would 
be  right  that  they  should  be  interrogated.  The  plaintiffs,  as  in- 
dorsees of  a  bill  of  lading,  sue  the  ship-owners  for  misdelivery  of 
the  goods.  Their  case  is,  that  the  bill  of  lading  was  indorsed  by 
Heinemann,  the  shipper,  to  Dawber  &  Gentel,  and  by  Dawber  & 
Gentel  to  them.  That  makes  a  prima  facie  case.  The  defence 
intended  to  be  set  up  is,  that  the  bill  of  lading  was  not  indorsed  to 
the  plaintiffs  at  the  time  the  goods  were  delivered  to  the  con- 
signees, or,  if  it  was  then  indorsed,  that  the  plaintiffs  knew  that 
the  goods  had  been  delivered,  and  made  no  objection  until  three 
months  afterwards.  I  think  the  defendants  are  entitled  to  inter- 
rogate the  plaintiffs  in  order  to  ascertain  these  &cts. 


Ride  cihsobde. 


Attorney  for  plaintiffs :  F.  C.  Oreenfield. 
Attorneys  for  defendants :  Chester  &  TJrqvhart. 
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SYKES  AND  Others  v.  SYKES  and  ANOTiusn.  »870 

Feb,  7. 
Executor  de  son  tort — Agmt  of  Bightful  Executor,  


A  person  who  deals  with  the  goods  of  a  testator,  as  agent  of  the  execntor,  can- 
iK>t  be  treated  as  executor  de  son  tort  whether  the  will  has  been  proved  or  not. 
Sharland  y.  Mildon  (5  Hare,  469 ;  15  L.  J.  (Ch.)  4d4)  explained. 

Action  by  Albert  Sykes  and  Hannah  Shaw^  as  executor  and 
executrix  of  Ellen  Sykes,  deceased,  and  William  Shaw,  the  hus- 
band of  Hannah,  who  was  joined  for  conformity,  against  Sir  Tattou 
JSykes,  the  sheri£f  of  Yorksliire,  and  James  Love,  an  execution 
creditor,  for  the  wrongful  seizure,  under  a  writ  of  fi.  fa.,  of  goods 
which  had  belonged  to  Ellen  Sykes,  and  were  at  the  time  of  the 
.seizure  in  the  possession  of  William  Shaw. 

The  declaration  was  in  trespass  and  trover.    The  defendants 

fieyered  in  pleading ;  and  Sir  Tatton  Sykes,  for  a  fifth  plea,  justified 

I  under  a  writ  of  fi.  fa.,  by  which  he  was  directed  to  seize  the  goods 

of  Ellen  Sykes,  deceased,  in  the  hands  of  William  Shaw,  executor, 

to  be  administered. 

The  case  was  tried  before  Cleasby,  B.,  at  the  last  summer 
sasizes  for  Yorkshire,  when  it  was  proved  that  the  testatrix 
had  been  the  owner  of  some  chemical  works,  and  that  William 
ShsLW  had  been  her  manager.  By  her  will  she  appointed  Albert 
Sykes  and  Hannah  Shaw,  her  executor  and  executrix,  and  they  on 
her  death,  without  proving  the  will,  directed  William  Shaw  to 
continue  to  manage  the  works.  The  defendant  Love  having  ob- 
tained judgment  against  William  Shaw  as  executor  of  Ellen  Sykef, 
issued  a  writ  of  fi.  fa.  against  the  goods  of  Ellen  Sykes  in  the 
hands  of  William  Shaw  to  be  administered,  and  the  sheriff  seized 
the  fixtures  and  other  property  upon  the  chemical  works,  the  pro- 
perty of  the  testatrix.  The  plaintiffs,  Albert  Sykes  and  Hannah 
Shaw,  subsequently,  but  before  the  commencement  of  the  present 
action,  proved  the  will  of  Ellen  Sykes. 

The  jury  found  that  the  goods  were,  at  the  time  of  the  seizure, 

in  the  possession  of  William  SbaW|  as  agent  for  Albert  Sykes  and 

Hannah  Shaw,  and  a  verdict  was  entered  for  the  plaintiffs  against 

the  sheriff  for  lOOZ.,  and  a  verdict  for  the  defendant  Love,  with 
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1S70        leave  to  the  sheriff  to  move  to  enter  a  nonsuit  on  the  ground  that 
Stkm      *^®  sheriff  was  justified  under  the  fi,  fa.  [in  seizing  the  goods  in 
^'         question. 

Field,  Q.C.y  having  obtained  a  rule  accordingly, 
Kemplay  shewed  cause.  If  the  sheriff  was  justified  in  seizing^ 
these  goods,  it  must  have  been  on  the  ground  that  William  Shaw 
might  be  treated  as  executor  de  son  tort  The  definition  of  an 
executor  de  son  tort  is  given  in  Williams  on  Executors,  6th  ed*. 
voL  i.  p.  247,  note  (a.),  viz. : — "  He  who  takes  upon  himself  the  office 
of  executor  by  intrusion,  not  being  so  constituted  by  the  deceased, 
nor  for  want  of  such  constitution  substituted  by  the  (Ecclesiastical)^ 
Court  to  administer.*'  Here  William  Shaw  did  not  intrude  into 
the  office  of  executor,  but  acted  under  the  authority  of  the  rightful 
executors,  who  had  clearly  power  to  authorize  him  to  do  so,  even 
without  taking  out  probate.  Executors  may  do  almost  all  the 
acts  which  are  incident  to  their  office,  and  may  even  sell  the  goods- 
of  the  testator  before  proving  the  will :  Williams  on  Executors, 
6th  ed.  p.  291.  They  derive  their  authority  from  the  will  and  not 
from  the  probate,  and  are  altogether  in  a  different  situation  from 
administrators^  who  derive  their  authority  from  the  Court,  and  who. 
can  do  nothing,  therefore,  before  their  appointment :  this  distinc- 
tion is  pointed  out  clearly  in  Middleton's  Case.  (1)  FauU  v.  Simp^ 
9on  (2)  shews  that  a  person  who  receives  goods  of  a  deceased  per* 
son  from  an  executor  de  son  tort,  does  not  therebv  become  an 
executor  de  son  tort  himself;  and  still  less  can  a  man  be  charged 
as  such  who  receives  goods,  as  in  this  case,  from  the  rightful  exe- 
cutors. There  are  two  or  three  cases  which  will  be  relied  on  upon 
the  other  side,  but  they  are  either  distinguishable  from  the  present 
case  or  are  in  the  plaintiff's  favour.  In  Hooper  v.  SummeneU  (3), 
where  the  facts  resembled  those  of  this  case,  the  ground  of  the  deci- 
sion was  that  the  defendant,  who  carried  on  the  trade  of  a  deceased 
testator,  was  not  the  servant  of  the  executrix,  who  was  the  defend- 
ant's wife,  and  who  proved  the  will  after  the  action  was  commenced.. 
In  this  case,  the  jury  have  expressly  found  that  William  Shaw  was 
the  agent  of  his  wife  and  Albert  Sykes.    In  Wdsler  v.  Webster  (4)^ 

(1)  5  Rep.  28,  b.  (3)  Wightw.  16. 

(2)  9  Q.  B.  366.  (4)  10  Ves.  93. 
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the  decision  was  only  that  a  rightful  executor  can  be  sued  before 
probate  if  he  intermeddles  with  the  goods ;  but  it  does  not  follow 
that  his  intermeddling  is  tortious.  In  Sharland  v.  MUdon  (1), 
which  was  a  suit  against  the  agent  of  a  testator's  widow  as  executor 
de  son  tort,  it  does  not  appear  clearly  whether  the  widow  was 
appointed  executrix  (2) ;  if  she  was  so  appointed,  the  judgment  is 
not  supported  by  any  of  the  cases  upon  which  it  professes  to  have 
proceeded.  In  Padget  y.  Priest  (3)  there  was  an  intestacy,  and  the 
person  charged  as  executor  de  son  tort  had  received  no  authority 
to  take  possession  of  the  goods  of  the  deceased ;  and  in  Cottle  y. 
Aldrich  (4),  the  question  left  to  the  jury^  and  which  was  not  ob- 
jected to  by  the  Court,  was  whether  the  defendant  had  voluntarily 
interfered  without  authority,  or  had  acted  as  the  agent  of  the 
rightful  executor,  who  had  not  proved  the  will. 

In  Mali  V.  Curtie  (5)  the  present  Lord  Chancellor  says :  ^^  The 
case  of  Sharland  v.  MUdon  (1)  shews  that  if  before  administration 
is  taken  out  an  agent  is  employed,  the  agency  is  not  lawful,  so 
long  as  the  employer  is  a  wrongdoer.  But  if  the  employer  be- 
comes administratrix  then  all  she  has  done  is  made  right,  and  all 
that  her  agent  has  done  is  made  right  also,"  which  shews  that  at 
any  rate  the  subsequent  proving  of  the  will  by  the  plaintiffs  will 
relate  back  and  render  their  acts  lawful. 

Fiddy  Q.O.y  and  Forbes,  in  support  of  the  rule.  There  was 
sufficient  dealing  with  the  goods  by  William  Shaw  to  make  him 
liable  as  executor  de  son  tort,  unless  that  effect  is  prevented  by 
his  having  had  the  authority  of  the  executors.  Those  executors, 
however,  had  not  proved  the  will  or  done  any  patent  act  which 
would  shew  the  creditors  they  were  executors ;  and  unless,  there- 


1S70 


(1)  5  Hare,  469 ;  15  L.  J.  (Cb.) 
434. 

(2)  From  an  examination  of  the 
papen  in  this  case  through  the  kind- 
ness of  Messrs.  Langley  and  Gibbon, 
the  (daintiffs'  solicitors,  it  appears  that 
the  widow  was  not  appointed  executrix 
hy  the  testator  in  either  of  the  two  wills 
left  by  him.  By  the  first  will  the  tes- 
tator appointed  his  son,  Geoige  Thomas 
Rhfr^yp^^  residuary  legatee  and  sole 
execator;   the  rights  under  this  will 


were  finally  compromised.  By  his  se- 
cond will  the  testator  appointed  his 
daughter,  Georgiana  Augusta  Sharland, 
residuary  legatee  and  sole  executrix. 
Probate  was  granted  on  the  14th  of 
May,  1845,  of  the  second  will,  so  far 
as  related  to  the  personal  estate  of  the 
testator,  to  Bobert  Mildon,  during  the 
minority  of  G.  A.  Sharland. 

(3)  2  T.  B.  97. 

(4)  4  M.  &  8. 176. 

(5)  Law  Bep.  1  Eq.  90, 100. 
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1870  fore,  the  creditors  were  entitled  to  proceed  against  any  person  who 
STKE8  '^  ^^  actually  in  possession  of  the  goods  of  the  testatrix,  they  were 
Sykks  without  remedy.  The  case  of  WAster  v.  WAsler  (1)  is  a  distinct 
authority  that  if  the  executors  named  in  a  will  intermeddle  with 
the  goods  of  the  deceased  before  taking  out  probate  they  can  be 
sued  as  executors  de  son  tort»  and  it  follows  that  their  agents  can 
also  be  so  sued.  This  was  expressly  held  in  Sharland  y.  MUdan  (2), 
if,  as  appears  from  the  report  in  the  Law  Journal^  the  widow  of 
the  testator  was  named  executrix  in  his  will  (3)  In  Hooper  v. 
Summenett  (4)  the  contention  on  the  part  of  the  plaintiff  was,  that 
the  probate  related  back,  and  prevented  the  husband  of  the  execu- 
trix being  a  tort  feasor,  but  the  Court  held  that  it  did  not  so  relate 
back,  and  Macdonald,  C.B.,  said, ''  With  regard  to  the  probate,  the 
only  way  that  the  creditors  have  of  knowing  who  is  the  executor, 
is  from  the  probate ;  and  if  they  find  the  defendant  acting  as  exe- 
cutor before  the  probate,  and  bring  their  action  against  him^  the 
probate  will  not  relate  back  so  as  to  abate  the  suit." 

BoviLL,  C. J.  The  judgment  in  the  original  action  by  Love  was 
against  Shaw,  as  executor  of  Ellen  Sykes,  and  the  writ  authorized 
the  plaintiff  to  seize  the  goods  of  Ellen  Sykes,  in  the  hands  of  Shaw, 
as  such  executor,  to  be  administered ;  the  question  in  this  case  is, 
whether  the  goods  actually  seized  were  in  the  hands  of  Shaw  to  be 
administered  by  him.  The  question  left  to  the  jury  was,  in  sub- 
stance, whether  the  goods  were  in  Shaw's  hands  as  executor  de  son 
tort,  or  as  agent  of  the  executors  named  in  the  will ;  the  jury  found 
that  the  goods  were  in  his  hands  as  agent  of  the  rightful  execu- 
tors, the  present  plaintiffs,  and  their  finding  on  that  point  we  must 
take  as  conclusive.  I  think  that  this  was  the  right  question  to 
leave  to  the  jury,  and  it  was  almost  in  the  same  terms  as  that  left 
to  the  jury  in  the  case  of  CotUe  v.  Aldrich.  (5)  Notwithstanding 
the  finding  of  the  jury  it  has  been  contended  that,  in  point  of  law, 
Shaw,  having  interfered  with  the  goods  of  the  testatrix  before 
probate,  was  an  executor  de  son  tort,  and  chargeable  as  such.  If 
he  had  been  acting   in  his  own  right  the  circumstances  would 

(1)  10  Ves.  93.  (4)  Wightw.  16,  21, 

(2)  5'.Hare,  469 ;  15  L,  J.  (Ch.)  434.  (6)  4  M.  &  S.  176, 

(3)  See  ante,  p.  115,  note  (2). 
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haye  made  him  an  executor  de  son  tort,  but  in  point  of  fact  be  1870 
was  acting  as  tbe  agent  of  tbe  rigbtful  executors.  Are  tbey,  Qtkes 
then,  to  be  considered  as  wrongdoers?  That  depends,  in  some  g^^ 
degree,  on  the  authority  possessed  by  executors  before  probate. 
They  derive  their  title  from  the  will,  and  they  can  do  aknost 
any  acts  incident  to  their  office,  and  can  commence  actions  with- 
out proving  the  wUl;  they  certainly  would  have  been  entitled 
themselves  to  have  dealt  with  the  goods  in  the  way  in  which 
they  were  dealt  with  by  Shaw,  as  their  agent ;  it  seems  to  me, 
therefore,  that  the  acts  of  Shaw  were  legal,  and  did  not  con- 
stitute^  him  executor  de  son  tort.  It  is  true  that  executors  may 
be  sued  as  executors  by  reason  of  their  intermeddling  with  the 
goods  of  their  testator  before  probate,  and  an  executor  so  circum- 
stanced appears  in  the  case  of  Webster  v.  W(i)8ter  (1)  to  have  been 
called  an  executor  de  son  tort ;  but  this  cannot  have  been  intended 
to  imply  that  he  was  a  wrongdoer.  It  is  clear  that  a  person  acting 
for  an  executor  who  has  proved  the  will  cannot  be  treated  as 
executor  de  son  tort,  and  several  cases  shew  that  the  same  is  the 
case  if  he  has  not  proved  the  will.  This  seems  to  have  been 
assumed  in  Hooper  v.  Summerseit  (2)  and  Cottle  v.  Aldrich.  (3)  In 
the  case  of  an  intestacy,  if  a  person  who  is  subsequently  appointed 
administrator  intermeddles  with  the  goods  before  obtaining  letters 
of  administration,  according  to  Padget  v.  Pried  (4)  both  he  and  any 
agent  employed  by  him  may  be  treated  as  executors  de  son  tort ; 
but  even  this  appears  from  Hill  v.  Curtis  (5)  to  be  subject  to  some 
limitation.  The  case  of  Sharland  v.  Mildon  (6)  has  been  especially 
pressed  on  us ;  the  facts  of  that  case  do  not  very  distinctly  appear  (7), 
but  it  is  dear  that  the  widow  was  there  treated  as  a  wrongdoer; 
and  if  the  executors  here  could  be  considered  as  wrongdoers  their 
agent  mighty  no  doubt,  have  been  treated  as  an  executor  de  son 
tort ;  but  I  think  that  neither  he  nor  they  were  wrongdoers  in  this 
case.  On  the  whole,  therefore,  I  am  of  opinion  that  the  goods  now 
in  question  were  not  in  the  hands  of  Shaw  to  be  admim'stered,  and 
that  the  sheriff  was  not  justified  under  tbe  writ  in  seizing  them. 

(1)  10  Vc8.  93.  (6)  Law  Rep.  1  Eq.  90. 

(2)  Wightw.  16.  (0)  5  Hare,  469 ;  16  L.  J.  (Ch.)  484. 

(3)  4  M.  &  S.  175.  (7)  See  ante,  p.  115,  note  (2). 

(4)  2  T.  R.  97. 
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1870  Montague  Smith,  J.    I  am  of  the  same  opinion.    Love  has 

obtained  jadgment  against  Shaw,  charging  him  as  executor  of  Ellen 
Sykes,  and  a  writ  of  fieri  facias  has  been  issued,  which  follows  the 
judgment.  No  doubt  that  judgment  binds  Shaw,  but  the  present 
plaintiffs  are  the  rightful  executors  of  Ellen  Sykes,  and  they  have 
interfered  on  the  ground  that  the  goods  seized  by  the  sheriff  were 
theirs,  and  were  not  in  the  hands  of  Shaw  as  executor  to  be  admin- 
istered by  him,  but  were  in  his  hands  only  as  their  agent.  I  think 
the  goods  were  not  in  Shaw's  hands  as  executor ;  he  was  employed 
by  the  plaintiffs  to  manage  their  business,  and  was  their  agent  and 
no  more.  It  is  said  that  the  goods  were  rightly  taken  in  execution 
notwithstanding,  because  the  plaintiffs  had  not  then  taken  out 
probate;  but  it  seems  to  me  that  this  did  not  make  Shaw  an 
executor  de  son  tort.  No  doubt  he  occupied  an  equivocal  posi- 
tion, but  the  facts  that  were  proved  at  the  trial  shew  that  he 
was  not  acting  wrongfully  in  any  way,  but  as  agent  of  the  rightful 
executors,  and  unless  they  can  be  shown  to  have  been  wrong- 
doers the  defence  set  up  by  the  sheriff  is  not  made  out  Now^ 
executors  before  probate  can  do  almost  anything  incident  to  their 
office ;  probate  is  only  evidence,  and  not  the  source,  of  their  title ; 
and  the  proof  of  this  is,  that  an  action  could  be  brought  by  them 
before  probate,  and  that  if  probate  was  taken  out  time  enough  for 
profert,  according  to  the  old  practice,  that  was  sufficient ;  they  can 
even  sell  the  property  of  the  testator,  and  can,  a  fortiori,  deal 
with  it  by  placing  it  in  the  hands  of  an  agent.  Some  confusion  has 
arisen  from  its  having  been  said,  in  one  case  (1),  that  the  executor 
who  has  intermeddled  with  the  goods  before  probate  can  be  sued 
as  an  executor  de  son  tort ;  he  can,  no  doubt,  be  sued  on  account  of 
his  so  intermeddling,  which  amounts  to  an  election  to  act  as  execu- 
tor, and  prevents  his  saying  that  he  is  not  such ;  but  he  is  rather 
an  executor  by  estoppel  than  an  executor  de  son  tort,  and  is 
certainly  not  a  wrongdoer.  I  quite  agree,  therefore,  that  these 
goods  were  not  liable  to  be  seized  under  a  writ  of  fi.  fSEu  issaed 
against  Shaw  as  executor. 

Brett,  J.  On  the  facts  of  this  case,  and  the  finding  of  the  jury, 
Mr.  Field  was  obliged  to  argue  that  Shaw  was  an  executor  de  son 

(1)  Waster  V.  master,  10  Ves.  93. 
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torty  because  he  held  as  agent  for  other  executors  who  were  wrong-  1870 
•doers ;  but  the  executors  named  in  the  will  can  never  be  treated  srm 
as  wrongdoers  on  account  of  their  intermeddling  with  the  pro-  gyxsa. 
peity. 

The  cases  at  law  are  against  the  sheriff,  especially  Cottle  v. 
Aldrich  (1),  in  which,  if  Mr.  Field's  contention  is  right,  the  wrong 
question  was  left  to  the  jury ;  the  case  of  Sharland  t.  Mildon  (2) 
would,  I  think,  be  wrongly  decided,  if  it  really  bore  the  interpre- 
tation put  upon  it  by  Mr.  Field. 

Rule  discharffed. 

Attorney  for  plaintiff :  E.  F.  Naiers. 

Attorneys  for  defendant.  Sir  T.  Sykes :  BeU^  Broderick,  &  Co. 


LEVY  AKD  Another  v.  RICE.  ^^^  ^^' 


Practice — Changing  Venue — Preponderance  of  Convenience — Place  qf  Contract 

and  of  Drfendan^s  Abode, 

In  an  action  for  tlie  breacli  of  a  contract  made  at  Liverpool,  where  the  defendant 
Tesided,  and  where  the  contract  was  to  be  performed,  the  venue  was  laid  in 
London.  A  judge  at  chambers  on  the  defendant's  appUcation  ordered  the  venue 
to  be  changed  to  Liverpool,  upon  an  affidavit  that  all  the  defendant's  witnesses, 
tiiirteen  in  number,  resided  there,  and  that  a  cross-action  arising  out  of  the  same 
•contract  was  pending  there,  notwithstanding  that  the  plaintiffs'  affidavit  stated 
that  aU  but  one  of  the  plainti£b'  witnesses,  twenty-eight  in  number,  resided  in 
London, 

Ihe  Coort  refused  to  interfere. 

The  plaintiffs,  who  carry  on  business  in  London,  by  a  contract 
in  writing  made  at  Liverpool  on  the  8th  of  February,  1869,  agreed 
to  buy  of  the  defendant,  a  sack-manufacturer  there,  200,000 
Calcutta  gunny  seed-bags,  to  be  delivered  in  Liverpool  for  cash. 

The  plaintiff's  brought  an  action  for  a  breach  of  the  contract,  in 
not  delivering  the  bags,  and  laid  the  venue  in  London.  The 
-defendant  took  out  a  summons  to  change  the  venue  to  the  West 
Derby  division  of  the  county  of  Lancaster,  upon  an  affidavit  that 
the  cause  of  action  arose  at  Liverpool,  that  the  contract  was  entered 

(1)  4 IL  &  S.  175.  (2)  5  Hare,  469 ;  15  L.  J.  (Ch.)  434. 
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1870  into  and  was  to  be  performed  there,  and  that  the  alleged  breaches^ 
L^vT  ai^d  all  the  circumstances  connected  therewith,  took  place  there ; 
Brcs.  ^^^^  ^^  would  be  necessary  for  him  to  subpoena  no  less  than  thirteen 
witnesses,  all  of  whom  resided  in  Liverpool  or  in  the  immediate 
neighbourhood ;  that  it  was  believed  that  all  the  witnesses  intended 
to  be  subpoenaed  for  the  plaintiffs  also  resided  in  Liverpool  or  its 
neighbourhood ;  that  the  bags  had  been  re-sold  in  Liverpool  by 
auction;  that  the  defendant  had  brought  an  action  against  the 
plaintiifs  for  not  accepting  the  bags,  the  venue  in  which  action 
was  laid  in  the  West  Derby  division  of  Lancashire;  and  that  it 
would  be  much  more  convenient  for  all  parties  concerned,  and 
occasion  much  less  expense,  if  both  actions  were  tried  together  at 
Liverpool.  The  plaintiffs'  affidavit  stated  that  it  would  be  neces- 
sary for  the  plaintiffs  to  subpoena  twenty-eight  witnesses  as  well  as 
to  attend  themselves  to  support  their  case  at  the  trial ;  that  all 
these  witnesses  were  material  and  necessarv,  and  all  with  the  ex- 
ception  of  one  resided  in  London ;  and  that  the  cause  would  be 
more  conveniently,  less  expensively,  and  earlier  tried  in  London 
than  at  Liverpool. 

The  master  refused  to  change  the  venue,  and  the  defendant 
appealed  to  Willes,  J.,  who  ordered  the  venue  to  be  changed  on 
the  ground  that,  other  matters  being  equal,  the  place  where  the 
contract  was  made,  the  breach  took  place,  and  the  defendant 
resided,  should  be  the  place  of  trial. 

F.  M.  White  moved  to  rescind  that  order.  Prima  facie,  a  plain- 
tiff has  a  right  to  lay  the  venue  where  he  pleases.  It  is  not  enough, 
after  issue  joined,  to  shew  where  the  cause  of  action  arose.  In 
Lush's  Practice,  3rd  ed.  414,  it  is  laid  down,  that^  in  order  to 
induce  the  Court  to  change  the  venue  from  the  place  where  the- 
plaintiff  has  laid  it,  ^'  there  must  be  clearly  a  preponderance  of 
advantage  in  the  change.  It  is  not  sufficient  for  the  defendant  to 
allege  that  all  his  witnesses  reside  in  that  county,  or  that  they  are 
very  numerous ;  he  must  state  how  many  there  will  probably  be, 
and  then,  if  it  appears  that  the  plaintiff  s  witnesses  reside  where- 
the  venue  is  laid,  the  Court  will  not  interfere.  But,  if  the  witr 
nesses  on  both  sides  reside  in  the  county,  and  the  defendant  shews 
that  witnesses  on  both  sides  must  be  called,  that  would  seem  in 
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general  to  be  sufficient."    In  Jenkins  v.  Huiton  (1),  this  Court  said        1870 
that,  '*  where  it  is  convenient  for  the  plaintiff  to  lay  his  venue  in       Lxtt 
one  county,  and  the  defendant  in  another,  the  plaintiff  has  a  right       j^^^'^ 
to  make  the  election ;  and  in  Durie  v.  Mopwood  (2)  it  was  held  that 
the  venue  should  not  be  changed  from  the  place  where  the  plaintiff 
has  thought  fit  to  lay  it,  unless  there  be  a  great  and  obvious  pre- 
ponderance of  convenience  in  trying  the  cause  elsewhere.  ' 

BoviLL,  C.J.  There  being  no  preponderance  of  convenience 
either  way,  the  learned  judge  might,  I  think,  well  say  that  the 
cause  ought  to  be  tried  where  the  contract]was  made,  where  the 
breach  took  place,  and  where  the  defendant  resides.  He  has  exer- 
cised his  discretion  in  thus  deciding,  and  as  we  see  no  ground  for 
saying  that  he  has  not  exercised  it  properly,  we  ought  not  to  inter- 
fere.   I  think  there  should  be  no  rule. 

Montague  Smith,  J.  I  also  think  the  rule  should  be  refused. 
The  learned  judge  has  exercised  his  discretion.  The  scales  being 
even, — all  the  plaintiffs'  witnesses  residing  in  London,  and  all  the 
defendant's  witnesses  in  Liverpool, — he  gave  weight  to  the  sugges- 
tion that  the  place  where  the  contract  was  made,  the  breach  took 
place,  and  the  defendant  resided,  ought  to  be  the  place  of  trial.  I 
do  not  understand  him  to  have  said  that,  if  all  the  plaintiffs'  wit- 
nesses resided  in  London,  and  none  or  but  few  of  the  defendant's 
witnesses  in  Liverpool,  he  would  have  ordered  the  venue  to  be 
changed  to  Liverpool  merely  because  the  contract  was  made  there. 
Bat»  the  fact  of  the  contract  having  been  made  at  Liverpool,  added 
to  the  fact  of  all  the  defendant's  witnesses  being  Liverpool  men, 
might  well  induce  him  to  change  the  venue  to  that  place.  The  dis- 
cretion probably  would  not  have  been  so  exercised  a  few  years  ago. 
But  the  rule  now  is,  that,  if  there  be  a  preponderance  of  convenience 
in  trying  a  cause  in  one  place  rather  than  another,  the  venue  will 
be  changed.  In  the  course  of  the  argument  in  Durie  v.  Hopwood, 
Erie,  C. J.,  said  (2) :  "  It  is  important  that  a  cause  should  be  tried 
where  the  cause  of  action  arises ;  and  I  think  it  is  advisable  to  act 
upon  that  principle  so  far  as  the  interests  of  justice  can  be  made  to 
coincide  with  that  course."    And  again  (3) :  ^'  W'e  are  always  most 

(1)  7  J.  B.  Moore,  520.  (3)  7  C.  B.  (N.S.)  at  p.  837 ;  29 

(2)  7  C.  B.  (N.S.)  836 ;  20  L.  J.      L.  J.  (C.P.)  161. 
(C.P.)  15L 
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1870  anxious  that  causes  shall  if  possible  be  tried  where  the  matter  ia 
Lbvy  contest  arose."  And  in  giving  judgment,  Willes,  J.  (1),  says :  "  In 
1^^^  Edliwdl  Y.  Hchson  (2),  it  was  held  that  the  Court  will  not  deprive 
the  plaintiff  of  the  right  to  lay  his  venue  where  he  pleases,  unless 
there  is  a  manifest  preponderance  of  convenience  in  a  trial  at  the 
place  to  which  it  is  sought  to  change  the  venue.  When  the 
question  arises  again,  perhaps  that  case  may  require  some  con- 
sideration.'*  The  Court  there  manifestly  thought  that  the  pre- 
ponderance of  convenience  alone  should  not  induce  the  judge  to 
change  the  venue  from  the  place  where  the  plaintiff  has  elected 
to  lay  it.  But  probably  the  best  rule  is,  that,  where  the  pre- 
ponderance of  convenience  and  the  place  of  contract  and  of  the 
defendant's  residence  concur,  these  should  regulate  the  judge's 
discretion  in  ordering  a  change  of  venue. 

Bbett,  J.  The  learned  judge  did  not  decline  to  consider  the 
question  of  preponderance  of  convenience.  If  he  had  done  so,  I 
think  there  would  have  been  ground  of  complaint.  But  this  was, 
I  think,  a  Liverpool  cause ;  and  the  manifest  convenience  of  the 
matter  is  that  the  trial  should  take  place  at  Liverpool. 

BtUe  refused. 

Attorney  for  plaintiffs :  W.  A,  Crump. 

Attorneys  for  defendant :  Wright  &  Venn,  for  J.  dt  H.  Quinn, 
Liverpool 


Jan.  26.  STEWARD  v.  YOUNG. 

Evidence — Slander  cf  TiiU — Jfo^tce^-jNoTiwiilf-— Pmcrtce. 

A.  died  possessed  of  furniture  in  a  beer-shop.  His  widow,  without  taking  out 
administTatioii,  continued  in  possession  of  the  beer-shop  for  three  or  four  years, 
and  then  died,  having  whilst  so  in  possession  oonyeyed  all  the  furniture  by  bill 
of  sale  to  her  landlords  by  way  of  security  for  a  debt  she  had  contracted  with 
them.  After  the  widow*s  death,  the  plaintiff  took  out  letters  of  administra- 
tion to  the  estate  of  A.,  and  informed  the  defendant,  the  landlords'  agent^  that 
the  bill  of  sale  was  invalid,  as  the  widow  had  no  title  to  the  furniture.  Sub* 
sequently  the  plaintiff  was  about  to  sell  the  furniture  by  auction,  when  the  de- 
fendant interposed  to  forbid  the  sale,  and  said  that  he  claimed  the  goods  for  his 


(1)  7  C.  R  (N.S.)  at  p.  837 ;  29  L.  J.  (C.P.)  151. 
(2)  3  C.  B.  (N.S.)  761. 
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priBcipals  under  a  bill  of  sale.    On  proof  of  these  facts,  in  an  action  for  slander,  of        igyo 

title,  the  plaintiff  waa  nonsuited : —  

Heldj  that  the  mere  fact  of  the  defendant's  having  been  told  before  the  sale  that      o™'^*^ 
the  bill  of  sale  was  invalid,  was  no  evidence  of  malice  to  be  left  to  the  jury,  and       Touva. 
that  the  plaintiff  was  therefore  properly  nonsuited. 

Slaitder  of  title.  Declaration  that  the  plaintiff  as  adminis- 
trator of  Bobert  Steward,  deceased,  caused  certain  furniture  of 
\i'hich  he  was  possessed  as  such  administrator  to  be  put  up  for  sale 
by  public  auction,  and  that  the  defendant  at  the  auction,  in  the 
presence  and  hearing  of  the  persons  there  assembled,  in  relation  to 
the  plaintiff's  right  and  title  as  such  administrator  to  sell  the  fur- 
niture,  uttered  the  following  slanderous  words,  ''  I  forbid  the  sale ; 
for,  I  hold  a  bill  of  sale  of  all  the  goods  in  the  house  in  favour  of 
Hr.  Alexander.  I  shall  not  allow  a  single  lot  to  leave  the  house." 
Special  damage.    Plea :  Not  guilty. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  at  Westmin- 
ster in  Hilary  Term,  1870.  Robert  Steward,  the  intestate,  formerly 
kept  a  beer-shop  at  Brixton.  He  died  in  February,  1865,  leaving 
a  widow,  who,  without  having  taken  out  administration,  continued 
to  carry  on  the  business  until  March,  1869,  when  she  died.  Whilst 
she  was  in  possession  of  the  premises,  she  gave  a  bill  of  sale  of  aU  the 
furniture  therein  (which  had  belonged  to  her  deceased  husband) 
to  Messrs.  Alexander,  the  landlords  of  the  premises,  to  secure  a 
debt  which  she  had  contracted  with  them.  The  plaintiff,  Bobert 
Steward's  brother,  after  the  widow's  death  took  out  letters  of  ad- 
ministration to  the  estate  of  Bobert  Steward,  and  subsequently 
entered  into  negotiations  with  the  landlords  for  giving  up  the  lease, 
Messrs.  Hards,  &  Co.  acting  as  brokers  on  his  behalf,  and  the 
defendant  as  broker  for  Messrs.  Alexander.  In  the  course  of  a 
correspondence  between  the  brokers  with  reference  to  the  sale  of 
tiie  furniture  and  effects,  the  defendant  claimed  them  under  the 
bill  of  sale,  and  Messrs.  Hards  &  Co.  intimated  that  they  had  been 
informed  that  Messrs.  Alexanders'  claim  had  been  paid  off.  But, 
having  received  better  information,  they,  on  the  2l8t  of  July,  1869, 
wrote  the  defendant,  as  follows ; — 

^  Dear  Sir, — ^In  the  hurried  note  we  last  wrote  you,  we  stated  we 
had  been  informed  that  the  bill  of  sale  held  by  tho  brewers  had 
been  fully  satisfied*    It  appears  that,  midst  press  of  business,  we 
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1870  somewhat  misunderstood  our  instructions,  which  are  that  407.  has 
Steward  been  paid  on  account  of  the  bill  of  sale ;  but  that  the  brewers  in 
YouHo  reality  have  no  legal  right  or  title  whatever  to  the  security  they 
claim,  inasmuch  as  the  deoeased  had  no  title  thereto ;  a  portion  of 
the  furniture,  moreover,  being  the  property  of  the  heirs-at-law  of 
her  late  husband.  It  appears  there  are  very  few  debts  owing; 
and  we  shall  use  our  utmost  endeavours  to  realize  the  effects  to 
the  best  advantage,  in  order  that  they  may  be  discharged.  .  .  . 

''  Hards,  Yaughan,  &  Leifchild. 

^  P.S.  .  .  .  For  the  reasons  already  given,  the  business  can  only 
be  wound  up  in  the  way  Me  propose,  and,  either  on  or  off  the  pre- 
mises, the  furniture  will  be  sold  to-morrow.  .  .  .  The  only  matter 
in  which  we  can  now  assist  you  is,  in  arranging  for  a  speedy  sur- 
render of  the  premises ;  and  this  all  parties  will  still  be  happy  to  do.'* 

The  sale  of  the  furniture  and  effects  took  place  on  the  following 
day,  when  the  defendant  attended,  and,  after  handing  the  bill  of 
sale  to  the  auctioneer,  spoke  the  words  charged  in  the  declara- 
tion, adding  that,  if  anybody  attempted  to  remove  any  of  the 
goods,  he  would  give  him  into  custody.  In  consequence  of  this 
interference  with  the  sale,  the  greater  part  of  the  bidders  left  the 
room,  and  the  consequence  was  that  the  sale  produced  70Z.  or  SOL 
less  than  would  otherwise  have  been  realized. 

For  the  defendant  it  was  argued  that  the  plaintiff  should  be 
nonsuited,  as  there  was  no  evidence  of  express  malice.  For  the 
plaintiff  it  was  urged  that,  having  had  notice  that  the  bill  of  sale 
was  void,  the  defendant  was  not  justified  in  interfering  as  he  did, 
and  that  the  question  should  go  to  the  jury. 

The  learned  judge,  however,  thought  there  was  no  evidence  of 
malice  which  ought  to  be  left  to  the  jury,  and  he  directed  a  nonsuit 

Montoffu  Cliarnbers,  Q,C.^  moved  for  a  now  trial,  on  the  ground 
of  misdirection.  The  widow  having  no  legal  authority  to  deal 
vith  the  goods  of  the  intestate,  the  bill  of  sale  was  void ;  and  of 
this  the  defendant  was  informed  before  he  attended  the  sale. 
This  of  itself  was  evidence  of  malice,  which  ought  not  to  have  been 
>vithheld  from  the  jury.  In  Roscoe's  Evidence,  11th  ed.  527,  it 
is  said  that  the  action  for  slander  of  title  "  is  not  strictly  an  action 
for  defamation,  but  an  action  for  special  damage  to  the  plaintiff 
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by  a  false  and  malicious  statement  affecting  his  title  to  property  :*'  1670 
and  Malaehy  v.  Soper  (1)  and  Pitt  v.  Donovan  (2)  are  cited.  The  stbwarbT 
learned  judge  should  have  put  it  to  the  jury  whether  the  defend-  youiro 
ant  did  not  act  contrary  to  good  faith,  and  whether  he  had  any 
reasonable  ground  for  supposing  the  bill  of  sale  to  be  valid.  In 
JPUt  Y.  Donovan,  Lord  Ellenborough  says  (3) :  "  The  point  which 
was  peculiarly  for  the  consideration  of  the  jury,  and  on  the  event 
of  which  this  case  ought  to  depend,  was  not  left  to  them  correctly, 
and  it  ought  therefore  to  be  presented  to  the  consideration  of 
another  jury ;  and  that  point  is,  whether  the  defendant  made  the 
statement  boua  fide,  and  under  an  honest  impression  of  its  being 
the  truth,  or  whether  he  made  it  maliciously,  and  for  the  purpose 
of  slandering  the  title  of  the  person  that  was  about  to  convey  his 
estate."  Here,  the  learned  judge  said  there  was  no  evidence  of 
want  of  bona  fides.  But  the  defendant  knew  that  the  plaintiff  was 
acting  under  letters  of  administration  to  his  brother  Bobert,  and 
therefore  he  must  have  known  that  the  widow  could  not  legally 
convey  the  property  by  bill  of  sale. 

[Brett,  J.    Was  Wren  v.  Weild  (4)  cited  ?] 

It  was  not  The  word  '^  express,"  which  is  found  in  the  judgment 
in  that  case,  is  of  modem  invention  with  reference  to  this  subject. 

[BoviLL,  C.J.  The  brewers  might  fairly  contend  that  a  bill  of 
sale  given  by  an  executrix  de  son  tort  bound  the  goods.  A  state- 
ment to  that  effect,  therefore,  by  them  or  their  agent  was  a  state- 
ment made  by  a  person  having  an  interest  in  the  matter,  and 
•consequently  privileged.    It  was  for  the  plaintiff  to  shew  malice.] 

The  fact  of  the  defendant  disregarding  the  caution  he  had  re- 
ceived the  day  before,  when  he  was  distinctly  told  that  the  bill  ^f 
-sale  was  invalid,  and  the  ground  of  its  invalidity,  was  evidence  of 
malice.  The  learned  judge  ought  to  have  left  it  to  the  jury  to  say 
whether,  when  he  interrupted  the  sale,  the  defendant  really  and 
bond  fide  believed  he  had  a  valid  bill  of  sale.  Brook  v.  Bawl  (6)  is 
a  distinct  authority  to  that  effect. 

BoTiLL,  C.  J.    Assuming  that  there  was  a  bill  of  sale  executed 

(1)  3  Bing.  N.  C.  371.  (4J  Law  Rep.  4  Q.  P.  73). 

(2)  1  M.  &  S.  639.  (5)  4  Exch.  521 ;   19  L.  J.  (Ex.) 

(3)  1  M.  &  S.  at  pp.  643,  644.  114. 
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1870  by  the  vridow  of  Robert  Steward  in  favour  of  Messrs.  Alexander,  I 
Stiwaed  ^  think  the  occasion  of  the  speaking  the  alleged  slander  was  one 
which  brought  it  within  the  rule  as  to  privileged  communications. 
Messrs.  Alexander  claimed  the  property  which  was  about  to  be 
sold,  and  I  see  nothing  to  shew  that  they  were  not  justified  in 
asserting  their  claim.  The  bill  of  sale  was  executed  by  the  widow^ 
who  had  been  for  a  considerable  time  in  possession  of  the  goods, 
it  may  be  as  executrix  de  son  tort  The  defendant,  being  retained 
by  Messrs.  Alexander  to  protect  their  interests,  went  to  the  sale 
intending  to  assert  the  rights  of  his  principals.  If  he  believed 
their  claim  to  be  a  bon&  fide  one,  he  was  not  only  justified,  but 
according  to  Bayley,  J.,  in  Pitt  v.  Donovan  (1),  he  was  called 
upon  to  make  the  statement  complained  of.  And  Lord  Ellen- 
borough,  in  the  same  case,  (2)  says :  '^  The  jury  must  arrive  at  their 
conclusion  in  this  case  through  the  medium  of  malice  or  no  malice 
in  the  defendant."  The  prima  facie  presumption  of  malice  being 
rebutted,  the  onus  of  proving  malice  lay  upon  the  plaintifi*.  If 
the  jury  on  such  a  state  of  facts  as  appeared  in  this  case  had  found 
for  the  plaintiff,  their  verdict  could  not  have  been  allowed  to  stand. 
Under  these  circumstances,  therefore,  it  being  from  the  nature  of 
the  case  necessary  for  the  plaintiff  to  establish  malice,  I  think  there 
was  no  evidence  which  my  Brother  Keating  could  properly  have 
left  to  the  jury.    I  think  there  should  be  no  rule. 

I^TLES,  J.  I  also  think  my  Brother  Keating  was  quite  right  in 
withdrawing  the  case  from  the  jury.  In  ordinary  cases  of  slander, 
the  uttering  of  defamatory  words  prima  facie  implies  malice.  But, 
in  slander  of  title,  two  things  must  concur, — ^the  statement  must 
be  false,  and  it  must  be  malicious.  The  words  charged  in  the 
declaration  to  have  been  spoken  are,  '^  I  forbid  the  sale,  for  I  hold 
a  bill  of  sale  over  every  thing  in  the  house  in  favour  of  Messrs. 
Alexander."  That  was  strictly  and  literally  true.  The  defendant 
did  hold  a  bill  of  sale  such  as  he  described ;  and  that  bill  of  sale 
was  good  at  all  events  for  such  goods  as  came  to  the  widow's  hands 
after  her  husband's  decease,  and,  for  anything  the  defendant  knew, 
it  might  be  good  for  the  whole.  It  seems  to  me,  therefore,  that 
the  first  essential  was  wanting,  and,  further,  that  malice  was  nega- 

(1)  1  M.  &  S.  at  p.  648.  (2)  1  M.  &  S.  at  p.  645. 
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tiyedy  for,  what  the  defendant  did  he  was  bound  to  da    It  was       1870 
plainly  a  case  for  a  nonsuit.  BTBWABt>  * 

V. 

MoHTAGUS  Smith,  J.  I  am  of  the  same  opinion.  No  doubt 
was  thrown  on  the  bill  of  sale  as  a  real  transaction.  It  was  meant 
as  a  security^  for  Messrs.  Alexander  by  the  widow,  who  seems  to 
have  acted  as  executrix  de  son  tort.  The  Meissrs.  Alexander  had 
what  they  understood  to  be  a  valid  bill  of  sale.  The  plaintiff,  under 
the  letters  of  administration,  being  about  to  sell  all  the  goods,  it  was 
bat  natural  and  proper  that  Messrs.  Alexander  should,  through  their 
agent,  the  defendant,  give  notice  of  their  claim,  in  order  that  pur- 
chasers at  the  sale  might  not  be  afterwards  taken  by  surprise.  In 
that  state  of  things,  nobody  could  say  that  the  defendant  was  wrong 
in  interposing  in  the  way  he  did.  It  is  admitted  by  Mr.  Chambers 
that  it  is  not  enough  in  slander  of  title  to  shew  that  the  claim  set 
up  is  unfounded  or  invalid,  but  that  it  must  further  be  shewn  that 
the  defendant  was  actuated  by  a  malicious  feeling  against  the 
plaintiff.  The  doctrine  as  to  the  onus  of  proof  is  put  in  a  very 
plain  way  by  Maule,  J.,  in  Pcder  v.  Baker  ( 1),  where  he  says : 
'<  Slander  of  title  ordinarily  means  a  statement  of  something  tend* 
ing  to  cut  down  the  extent  of  title,  which  is  injurious  only  if  it  is 
&]se.  It  is  essential,  to  give  a  cause  of  action,  that  the  statement 
should  be  false.  It  is  essential  also  that  it  should  be  malicious ; 
not»  as  Lord  EUenborough  observes  in  Fitt  v.  Donovan  (2),  malicious 
in  the  worst  sense,  but  with  intent  to  injure  the  plaintiff*  •  •  . 
Unless  he  shews  falsehood  and  malice,  and  an  injury  to  himself, 
the  plaintiff  shews  no  case  to  go  to  the  jury."  Now,  was  there 
any  evidence  here  that  the  words  were  spoken  in  that  sense  ?  All 
that  was  relied  on  was,  that  the  defendant  had  been  told  the  day 
before  the  sale  that  the  security  he  held  was  valueless.  Ail  that 
the  evidence  amounted  to  therefore  was,  that  there  was  a  dispute 
as  to  whether  the  bill  of  sale  was  good  or  not.  The  fact  of  the 
defendant's  persisting  in  asserting  the  claim  notwithstanding  the 
information  given  to  him,  clearly  does  not  shew  any  malicious 
feeling  in  the  defendant  against  the  plaintiff.  It  is  now  settled  by 
the  Exchequer  Chamber  in  Byder  v.  WcmhmU  (3)  that  a  mere 

(])  3  C.  6.  8dl,  868.  (2)  1  M.  &  8.  639,  644. 

(3)  Law  Bep.  4  Ex.  32,  38. 
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1870  scintilla  of  evidence  will  not  justify  the  jadge  in  leaving  a  case  to 
Steward  the  jury.  The  rule  is  there  laid  down  by  my  Brother  Willes,  in 
YouKQ.  delivering  the  judgment  of  the  Courts  in  these  terms :  "  There  is 
in  every  case,  not  merely  in  those  arising  on  a  plea  of  infancy,  a 
preliminary  question  which  is  one  of  law,  viz.  whether  there  is  any 
evidence  on  which  the  jury  could  properly  find  the  question  for  the 
party  on  whom  the  onus  of  proof  lies.  K  there  is  not,  the  judge 
ought  to  withdraw  the  question  from  the  jury,  and  direct  a  nonsuit 
if  the  onus  is  on  the  plaintiff,  or  direct  a  verdict  for  the  plaintiff  if 
the  onus  is  on  the  defendant  It  was  formerly  considered  neces- 
sary in  all  cases  to  leave  the  question  to  the  jury  if  there  was  any 
evidence,  even  a  scintilla,  in  support  of  the  case :  but  it  is  now 
settled  that  the  question  for  the  judge  (subject  of  course  to  review) 
is,  as  stated  by  Maule,  J.,  in  Jewell  v.  Parr  (1),  not  whether  there 
is  literally  no  evidence,  but  whether  there  is  none  that  ought 
reasonably  to  satisfy  the  jury  that  the  fact  sought  to  be  proved  is 
established."  The  question,  then,  in  this  case  is,  whether  there 
was  evidence  which  ought  reasonably  to  have  satisfied  a  ^,ury  that 
the  defendant  was  actuated  by  feelings  of  malice  towards  the 
plaintiff.  It  would  be  absurd  to  set  aside  the  nonsuit,  when  upon 
the  evidence  we  are  satisfied  that  the  jury  could  not  properly  have 
found  a  verdict  for  the  plaintiff. 

Brett,  J.  I  also  think  the  rule  should  be  refused  on  both 
grounds.  In  the  first  place,  there  was  no  evidence  to  shew  that 
the  defendant  made  an  untrue  statement  In  the  next  place,  there 
was  no  evidence  of  malice  in  fact  The  statement  made  by  the 
defendant  was  made  in  support  of  a  claim  set  up  by  him  as  agent 
for  Messrs.  Alexander.  If  it  had  been  shewn  to  have  been  made 
otherwise  than  in  the  bon&  fide  furtherance  of  that  daim,  there 
might  have  been  a  case  for  the  jury.  The  only  evidence  offered 
with  that  view  was,  the  letter  which  informed  him  that  the  bill  of 
sale  was  void  in  point  of  law.  He  did  not,  however,  coincide  in 
that  view.  That  malice  must  be  proved  in  an  action  of  this  kind 
has  long  been  settled.  It  is  clearly  so  laid  down  in  Waison  v. 
Beynolds  (2)  and  Smiih  v.  Spooner  (3),  and  again  very  recently  in 

(1)  13  C.  B.  at  p.  916.  (2)  M.  &  M.  1. 

(3)  3  Taunt  246. 
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the  Queen's  Bench  in  Wren  v.  Weild.  (1)    I  think  the  nonsuit  was       1870 
quite  right.  Stewa&d 

Bule  refused.         y^^^^ 

Attorney  for  plaintiff:  W.  Bridow. 

Attorneys  for  defendant :  Whiter  Brouffhton,  dt  White. 


NORBURN  V.  HILLIAM.  Jon,  28. 


WithdrauxU  of  Jurcr — Subsequent  Breach  of  Agreement  under  which  Juror 
withdraum — County  Court — Cause  sent  from  Superior  Court  under  30  <fc 
31  Vict,  c  142,  8.  10— Proc^uje— 19  <St  20  Vict.  c.  108,  8.  43. 

An  action  of  trespass  to  land  was  sent  for  trial  to  a  county  court  under  30 
&  31  Vict  c.  142,  8. 10.  The  cause  came  on  for  trial  before  a  jury,  but  before 
the  trial  was  completed  the  parties  agreed  that  a  juror  should  be  withdrawn  and 
that  the  judge  should  say  what  should  be  done  between  them.  At  the  next  meet- 
ing of  the  Court,  the  judge  was  ready  to  pronounce  his  opinion,  but  the  defendant, 
without  assigning  any  reason,  withdrew  his  consent,  and  the  judge  consequently 
did  not  give  any  decision : — 

Bdd  (Brett,  J.,  dissenting),  that  the  withdrawal  of  a  juror  had  not,  under  the 
circumstances,  put  an  end  to  the  action,  because  the  defendant  had  not  performed 
his  part  of  the  arrangement  under  which  the  plaintiff  consented  to  such  with- 
drawal :  and  the  Court  made  absolute  a  rule  calling  upon  the  judge  of  the  county 
court  to  appoint  a  day  for  a  rehearing. 

As  action  of  trespass  to  land  commenced  in  this  Court  was  sent 
for  trial  in  tho  county  court  of  Northampton  holden  at  Oundle, 
under  the  30  &  31  Yict.  a  142,  s.  10.  The  cause  came  on  to  be 
tried  before  a  jury  on  the  18th  of  May,  1869.  The  case  on  behalf 
of  the  pkintiff  was  completed,  and  some  evidence  was  given  on 
behalf  of  the  defendant,  when  the  judge  proposed,  in  order  to 
avoid  further  litigatiou,  to  view  the  premises  in  question,  and  to 
say  what  ought  to  be  done  between  the  parties.  Both  parties 
consented,  and  a  juror  was  withdrawn  by  consent,  and  such  with- 
drawal was  duly  entered  on  the  minutes  of  the  court.  Subse- 
quently the  judge  visited  the  premises,  and  he  afterwards  stated 
that  he  would  give  his  opinion  at  the  next  court ;  and  at  a  court 
held  on  the  22nd  of  June  he  was  ready  to  do  so,  when  the  defend- 
ant's attorney  stated  that»  for  reasons  which  had  since  arisen,  but 

(1)  Law  Bep.  4  Q.  B.  730. 
Vol.  r.  N  2 
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1870       which  he  did  not  disclose,  his  client  was  no  longer  willing  to  abide 

KoBBUBK    by  the  judge's  opinion.    The  judge  declined  to  pronounce  his  deci- 

HiuiiAii     ®^^^»  ^^  there  were  no  means  by  which  he  could  compel  either 

party  to  adopt  it ;  and  he  recommended  the  plaintiff's  attorney  to 

issue  a  fresh  writ,  or,  with  the  defendant's  consent,  to  issue  a  plaint 

and  try  the  cause  before  him  in  the  first  instance. 

Beadeyy  in  Michaelmas  Term  last,  obtained  a  rule  under  the 
19  &  20  Vict.  c.  108,  s.  43,  calling  upon  the  judge  and  the  defend- 
ant to  shew  cause  why  the  judge  should  not  proceed  to  give  judg- 
ment in  the  action  or  appoint  a  day  for  a  re-hearing. 

The  Attorney-Oeneral^  and  Archibald,  shewed  cause  on  behalf  of 
the  judge.  The  first  branch  of  the  rule  calls  upon  the  judge  to  do 
that  which  he  cannot  do,  viz.  proceed  to  give  judgment.  He  can 
only  do  so  after  a  trial  or  by  consent.  There  has  been  no  com- 
plete trial,  and  the  consent  has  been  withdrawn.  As  to  the  second 
branch  of  the  rule,  there  can  be  no  rehearing,  because  the  with- 
drawal of  the  juror  has  put  an  end  to  the  action.  The  plaintiff 
may  bring  a  fresh  action,  the  condition  upon  which  he  consented 
to  withdraw  a  juror  not  having  been  performed,  by  reason  of  the 
misconduct  of  the  defendant.    The  judge  has  made  no  default. 

Oranthamy  for  the  defendant.  The  proper  course  for  the  plaintiff 
to  pursue  would  be  to  commence  his  proceedings  de  novo.  The 
judge  of  the  county  court  cannot  be  called  upon  to  pronounce  an 
opinion  which  will  bind  nobody.  If  the  plaintifi*  wants  a  new  trial, 
the  applicatioa  must  be  made  to  the  judge  of  the  county  court. 
When  a  case  is  sent  down  for  trial,  it  becomes  for  all  purposes  a 
county  court  case.  Whether  the  plaintiff  can  proceed  at  all  after 
the  withdrawal  of  a  juror,  may  well  be  doubted :  QtUbs  v.  Ralph.  (1) 
Perhaps  the  plaintiff  might  have  an  action  against  the  defendant 
for  breach  of  his  agreement  to  refer  the  matter  to  the  judge  out  of 
court. 

Beasleyy  in  support  of  the  rule.  The  application  is  properly 
made  to  this  Court.  The  action  is  still  an  action  in  this  Courts 
though  the  issues  are  directed  by  the  order  to  be  tried  in  the 
county  court.  Grenerally  speaking,  no  doubt,  when  a  juror  is  with- 
drawn, there  is  an  end  of  the  action :  and  the  Court  would  order  a 

(I)  14  M.  &  W.  804 ;  and  see  EvertU  v.  YoueUs,  3  B.  &  Ad.  349. 
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stay  of  proceedings  if  another  action  were  brought  for  the  same        1S70 
•canse.  But  here,  the  defendant,  by  receding  from  the  arrangement     nqbbdbv 
made  at  the  trial,  has  been  gailty  of  a  breach  of  faith :  and  the     ^„J;^^ 
plaintiff  is  remitted  to  his  rights  as  they  stood  at  the  time  when 
that  arrangement  was  entered  into. 

BoviLL,  C.J.    There  can  be  no  doubt  that,  according  to  the 
ordinary  understanding  of  the  profession,  the  withdrawal  of  a  juror 
is  an  agreement  that  the  litigation  is  at  an  end,  and  no  future 
action  can  be  brought  for  the  same  cause.    But  here  there  was  not 
simply  an  agreement  that  a  juror  should  be  withdrawn,  but  it  was 
part  of  a  general  arrangement  between  the  parties  to  the  effect 
that  there  should  be  no  formal  determination  of  the  issues  joined 
between  them,  but  that  the  judge  should  proceed  to  view  the 
premises  which  were  the  subject  of  the  dispute,  and  should  decide 
what  should  be  done  between  the  parties.    It  was  in  effect  the 
substitution  of  one  tribunal  for  another.    That  being  the  arrange- 
ment, no  one  can  doubt  that  the  juror  would  not  have  been  with- 
^diawn  but  for  the  anticipation  that  the  entire  agreement  would  be 
carried  into  effect  in  mutual  good  faith.    A  juror  having  accord- 
ingly been  withdrawn,  the  judge  proceeded  to  view  the  premises, 
and  was  prepared  to  pronounce  his  decision,  when  the  defendant, 
for  some  reason  which  is  not  disclosed,  thought  fit  to  repudiate  the 
rest  of  the  arrangement.    Repudiating  a  part  was,  under  the  cir- 
cumstances, a  repudiation  of  the  whole.  I  should  be  disposed  to  go 
further,  and  to  say  that  the  conduct  of  the  defendant  amounted  to 
a  breach  of  good  faith :  it  is,  however,  enough  to  say  that  through 
his  &ult  there  has  been  a  failure  to  complete  the  arrangement 
which  was  entered  into.    I  think  it  is  impossible  to  allow  such  a 
course  of  conduct  to  be  successful,  by  holding,  as  Mr.  Orantham 
wishes  us  to  do,  that  one  part  of  the  bargain  shall  stand  whilst  the 
other  part  is  put  an  end  to.    In  Bentley  v.  Fleming  (1),  where 
there  had  been  a  misunderstanding  or  miscarriage  on  the  taking 
of  the  verdict  by  the  associate  in  the  absence  of  the  judge,  this 
CSourt  ordered  a  new  trial.    So,  where  a  verdict  had  been  taken 
(oT  the  plaintiff,  subject  to  a  case  to  be  settled  by  a  barrister,  and 
the  defendant  had  refused  to  procure  the  signature  of  a  Serjeant 

(1)  1 C.  B.  479. 

N  2  2 
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1870  to  the  case  when  so  settled,  this  Court  made  a  rule  that  the 
NoBBUBv  record  and  postea  should  be  delivered  by  the  associate  to  the 
gjj^  plaintiff,  with  liberty  to  him  to  enter  up  judgment  thereon,  unless 
the  defendant  should  within  a  week  cause  the  case  to  be  signed : 
Doe  d.  Phillips  y.  BoUinffs.  (1)  Under  the  circumstances  of  this 
case,  I  feel  no  hesitation  in  saying  that  the  Court  is  bound  to  put 
the  plaintiff  in  a  condition  to  have  his  cause  tried.  I  think  the 
judge  of  the  county  court  had  power  to  proceed  with  the  trial. 
He  thought  that  the  plaintiff's  only  remedy  was  by  a  fresh  action. 
But  now  that  all  the  facts  are  before  us,  it  is  clear  to  my  mind  that 
we  have  power  under  the  statute  (19  &  20  Vict  c.  108,  s.  43)  to 
make  an  order  on  him  to  proceed  to  try  the  cause,  and  so  to  place- 
the  parties  in  the  situation  in  which  they  stood  before  the  abortive 
arrangement  was  made.  That  part  of  the  rule  which  calls  upon 
the  judge  to  proceed  to  give  judgment  fails.  It  never  was  intended 
that  he  should  pronounce  a  formal  judgment,  but  merely  to  make 
an  amicable  settlement  of  the  difference  between  the  parties. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  There  is  no- 
ground  for  impeaching  the  conduct  of  the  judge  in  not  proceeding 
to  give  judgment.  It  is  plain  that  he  undertook  to  settle  the 
matter,  not  as  judge,  but,  with  the  consent  of  both  parties,  as  an 
indifferent  person.  He  has  always  been  ready  so  to  decide.  He- 
has  only  been  prevented  from  doing  so  by  the  refusal  of  the  de- 
fendant to  abide  by  his  decision.  The  first  branch  of  the  rule, 
therefore,  must  be  disallowed.  I  agree,  however,  with  my  Lord 
that  the  second  branch,  which  requires  the  judge  to  proceed  in  the 
hearing  of  the  cause,  must  be  made  absolute.  It  is  clear,  beyond  all 
question,  that  the  withdrawal  of  a  juror  by  consent  not  only  puts  an 
end  to  the  proceedings  in  the  cause,  but  also  puts  an  end  to  the 
whole  matter,  so  as  to  prevent  its  being  litigated  in  a  subsequent 
action ;  for,  if  either  party  should  attempt  it,  the  Court  would  stay 
the  proceedings  in  that  or  in  any  fresh  action  brought  for  the  same 
cause.  That  is  the  effect  which  is  given  to  the  withdrawal  of  a 
juror,  because  such  was  the  intention  of  the  parties.  But  that  i& 
no  stronger  than  a  consent  to  a  nonsuit  on  terms.  There,  if  one 
party  afterwards  repudiates  the  terms  agreed  on,  under  circum- 

(1)  2  C.  B.  842. 
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stances  such  as  are  disclosed  here,  it  would  be  the  bounden  duty        igyo 
of  the  Court  not  to  allow  the  proceedings  to  be  terminated,  and     kobbubh"^ 
one  party  to  get  the  advantage  of  the  arrangement  without  per-         «• 
forming  the  stipulations  on  his  part.      Or,  suppose  a  verdict  is 
taken  by  consent,  subject  to  a  reference,  and  one  of  the  parties, 
from  whatever  motive,  refuses  to  go  on  with  the  reference,  it 
<»nnot  be  doubted  that  the  Court  has  power  to  set  aside  the  verdict, 
and  order  a  new  trial.    Indeed  the  Court  habitually  sets  aside 
proceedings,  even  after  final  judgment,  where  they  have  been  taken 
'Contrary  to  the  agreement  of  the  parties,  and  in  that  sense  against 
good  faith.    I  think  we  may  very  well  say  here  that  what  took 
place  did  not  put  an  end  to  the  action.    In  order  to  avoid  further 
litigation  and  expense,  the  judge  suggested  that  he  should  view  the 
premises  and  say  what  ought  to  be  done  between  the  parties.    Both 
plaintiff  and  defendant  assent  to  that  course,  and  a  juror  is  with- 
drawn, and  the  judge  views  the  premises  and  expresses  himself 
ready  to  pronounce  his  opinion.     The  defendant  afterwards  with- 
draws from  the  arrangement;   and  now  he  contends  that  the 
action  is  at  an  end.   I  think  we  cannot  allow  an  argument  founded 
upon  his  own  breach  of  faith  to  prevail.    Mr.  Grantham  says  the 
plaintiff  may  perhaps  have  an  action  against  the  defendant  for  the 
breach  of  his  agreement  to  refer.    But  the  answer  to  that  is  that 
in  such  an  action  the  real  matter  in  dispute  could  not  be  determined. 
The  plaintiff  could  only  recover  damages  for  the  breach  of  the 
agreement.     Suppose  the  action  were  brought  for  the  recovery  of 
a  chattel  which  in  the  eyes  of  the  plaintiff  had  a  peculiar  value, 
would  it  be  any  satisfaction  to  the  plaintiff  for  the  breach  of  an 
arrangement  under  which  it  was  to  be  given  up  to  him  to  be  put 
to  his  action  for  damages  ?    I  am  clearly  of  opinion  that  we  have 
power  to  do  what  the  last  branch  of  the  rule  asks  us  to  do,  and 
that  we  ought  to  exercise  that  power. 

Bbett,  J.  I  am  glad  to  find  that  the  rest  of  the  Court  can  see 
iheir  way  to  a  decision  upon  this  rule.  I  certainly  have  no  sym- 
pathy with  the  defendant,  who  has  been  guilty  of  very  improper 
conduct :  but  I  cannot  help  thinking  that  he  has  the  law  on  his 
side.  There  was,  it  seems,  an  agreement  that  a  juror  should  be 
vrithdrawn,  on  the  terms  of  the  matter  in  dispute  between  the 
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1870  parties  being  left  to  the  judge,  who  was  to  view  the  premises  a 
KoBBUBH  ^^^^  pronounce  his  opinion  as  to  what  should  be  done  to  put 
HoiiAy  ®^^  ^  *^®  litigation.  It  is  not  alleged  that  the  defendant  v 
guilty  of  any  fraud  at  the  time  of  entering  into  that  agreeme 
The  universal  understanding  undoubtedly  is  that  an  agreement 
withdraw  a  juror  is  an  agreement  to  put  an  end  to  the  can 
There  was,  therefore,  a  binding  agreement  between  these  pari 
which  we  have  no  authority  to  set  aside  without  their  conse 
The  defendant  has,  possibly  from  a  bad  motive,  broken  his  agi 
ment :  but  that  does  not  rescind  the  agreement,  or  make  it  1 
binding  on  the  parties  and  on  the  Court.  It  seems  to  me  that 
only  remedy  for  the  plaintiff  under  the  circumstances  is  an  act 
for  the  breach  of  that  agreement.  I  do  not  go  the  length  of  s 
ing  that  the  Ck)urt  would  be  bound  to  stay  a  subsequent  action 
the  original  cause  of  action :  but  I  think  we  have  no  jurisdict 
to  make  the  rule  absolute. 

Beadey.    The  statute  (19  &  20  Vict.  c.  108,  s.  43)  places 
costs  of  the  rule  in  the  discretion  of  the  Court.     The  plain 
should  have  costs  as  against  the  defendant. 

Per  Curiam.    The  defendant  by  his  withdrawal  from  the 

rangement  has  been  the  cause  of  all  the  inconvenience  and  expei 

The  rule  will  be  absolute  that  the  judge  do  proceed  to  try  1 

cause,  and  that  the  defendant  do  pay  to  the  plaintiff  his  costs 

the  application. 

Bide  absdtde  aceordinffly 

Attorney  for  plaintiff :  W.  F.  LaWy  Stamford. 
Attorneys  for  defendant :  Boohs,  Kenrick,  &  Harston,  for 
Bichardson,  Owndle, 
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ration  o/C<^^Nun^o/ Counsel <n.  a  Be/erence^ArUtra^^^  '^"^ 

Master^s  Discretion — Practice, 

It  ia  the  usual  practice  on  the  taxation  of  the  costs  of  a  reference  to  allow  one 
counsel  only  on  each  side ;  but  this  is  not  an  inflexible  rule,  and  each  case  must 
depend  upon  its  own  particular  circumstances. 

The  master,  on  tbe  taxation  of  the  costs  of  a  reference  which  involved  a  large 
sum  of  money  and  a  long  and  complicated  inquiry,  allowed  the  fees  of  one  only  of 
two  counsel  retained  by  the  plaintiff, — assuming  that  there  was  an  inflexible  rule 

4 

that  only  one  counsel  should  be  allowed : — 

Hdd,  that  the  master  should  review  his  taxation  in  order  that  he  might  have 
an  opportunity  of  exercising  his  discretion  in  the  matter. 

Hawkins  v.  Bighy  (8  C.  B.  (N.  S.)  271 ;  29  L.  J.  (C.P.)  228)  explained. 

Where  a  Queen's  Counsel  acts  as  arbitrator,  the  ordinary  scale  of  fees  applies  as 
in  other  cases.  But  it  is  competent  to  the  master,  in  his  discretion,  to  increase  the 
usoal  allowance  where  he  thinks  the  usual  allowance  is  insufficient 

The  plaintiff  claimed  from  tbe  defendants  47,3047. 13«.  Id., 
as  the  balance  due  to  him  as  engineer  for  oommissiony  &c.,  on  a 
variety  of  works  constructed  for  the  defendants  under  his  superin- 
tendence. Tlie  cause  came  on  for  trial  at  the  sittings  in  London 
after  last  Hilary  Term,  before  Bovill,  C.J.,  when  a  verdict  was 
taken  by  consent  for  the  plaintiff,  subject  to  a  reference  to  a  Queen's 
Counsel.  There  were  twenty-four  meetings  before  the  arbitrator ; 
each  party  being  represented  by  a  Queen's  Counsel  and  a  junior 
counsel.  The  arbitrator  ultimately  made  an  award  in  favour  of  the 
plaintiff  for  28,8502.,  and  directed  that  the  defendants  should  bear 
their  own  costs,  and  that  they  should  pay  to  the  plaintiff  his  costs 
of  and  incidental  to  the  reference  and  award. 

On  taxation,  the  master  disallowed  the  costs  and  incidental 
charges  of  instructing  the  plaintiff's  leading  counsel,  on  the  ground 
that  it  was  an  inflexible  rule  to  allow  the  costs  of  one  counsel  only 
upon  an  arbitration,  irrespective  of  the  amount  in  dispute  or  the 
importance  of  the  case*  He  also  disallowed  a  portion  of  the  sum 
paid  by  the  plaintiff  for  the  arbitrator's  fees, — the  sum  actually 
paid  to  the  arbitrator  being  5537.  17a.  9(2.,  and  the  sum  allowed 
being  3402., — disregarding,  as  was  suggested,  the  fact  that  the 
arbitrator  was  a  Queen's  Counsel,  and  only  allowing  such  fees  as 
would  have  been  allowed  to  an  ordinary  arbitrator. 
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1870  Sir  Q.  Sonymar^  Q-C.^  in  Michaelmas  Term  last,  obtained  a  i 

SiNCLAiB     for  a  review  of  the  taxation,  on  the  ground  that  the  master  1 

Great      erred  in  supposing  the  rule  as  to  the  allowance  of  one  counsel  o 

Bailey  Co  ^^^^^  *^®  arbitrator  to  be  an  inflexible  one,  and  that  the  importa 

of  the  matters  in  issue  on  this  reference  made  it  reasonable  t 

the  plaintiff  should  be  allowed  the  assistance  of  a  Queen's  Couni 

and  also  that  the  fees  paid  to  the  arbitrator  were  improp( 

reduced. 

Keane,  Q.C.,  shewed  cause.    The  disallowance  of  a  second  com 
on  the  reference  was  right    In  EawJcins  v.  Eiffhy  (1),  the  mai 
allowed  only  one  counsel,  and  the  Court  decL'ned  ^to  interf 
Erie,  C.  J.,  says  (2) :  "  The  general  practice  of  this  Court  has  beei 
allow  one  counsel  only  in  such  cases  ....  If  it  were  to  be  a  mal 
of  discussion  in  each  case  whether  the  circumstances  justified 
counsel  or  not,  much  difficulty  and  perplexity  would  ensue, 
should  certainly  be  very  loth  to  allow  the  salutary  rule  of  allow 
one  counsel  only  to  be  broken  in  upon.**  And  Byles,  J.,  adds :  * 
declining  to  make  this  rule  absolute  for  a  review  of  the  taxatioi 
respect  of  the  disallowance  of  the  second  counsel,  we  are  lay 
down  no  new  rule,  but  are  only  adhering  to  the  practice  of 
own  Court"     The  correctness  of  that  view  has  never  been 
peached;  and  this  case  has  always  been  considered  a  conclui 
authority  on  the  subject :  Scott  on  Costs,  3rd  ed.  351,  where 
recognized  scale  of  fees  payable  to  arbitrators  and  counsel 
references  is  given.     Secondly,  the  fees  allowed  to  the  arbitri 
are  sufficient    If  the  parties  choose  to  avail  themselves  of 
services  of  gentlemen  of  extraordinary  eminence,  it  is  a  lux 
which  they  must  enjoy  at  their  own  cost    In  no  case  are  the  c< 
which  are  allowed  to  the  successful  litigant  an  absolute  indemi 
for  the  expenditure  incurred.     The  sum  allowed  here  for 
arbitrator's  fees  actually  exceeds  the  scale  allowance  by  1001. 

Sir  Q,  JSonyman,  Q.C^  in  support  of  the  rule.     Hawkim 
Righy  (1)  shews  that  there  is  no  inflexible  rule  to  restrain 
master  from  allowing  more  than  one  counsel  on  a  referei 
Indeed,  in  the  course  of  the  argument  in  that  case,  several  instan 
are  given  of  two  and  even  three  counsel  having  been  allow 

(1)  8  C.  B.  (N.  S.)  271 ;  29  L.  J.         (2)  8  C.  B.  (N.  S.)  at  p.  275  ;  29 1 
(C.P.)  228,  (C.P.)  at  p.  230. 
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In  all  other  cases,  the  number  of  counsel  is  left  wholly  to  the  dis-  1870 
detion  of  the  master :  see  Marshall  on  Costs^  434;  Gray  on  Costs,  Sinclaib 
503 ;  Scott  on  Coste,  3rd  ed.  129  (a) ;  Sharp  v.  Ashby  (1) ;  Lodkr  ^^^ 
jfoiM  V.  London  and  Brighlon  By.  Co,  (2)  There  is  no  reason  p^"™?. 
why  the  same  rule  should  not  apply  to  references ;  and  indeed 
the  passage  in  Marshall  (p.  434)  shews  that  it  does  extend  to 
them ;  and  for  this  he  cites  Croomes  y.  Oore.  (3)  If  the  cause  had 
been  tried,  two  counsel  and  other  incidental  expenses  would  have 
been  allowed  as  a  matter  of  course.  Then,  if  one  counsel  only 
was  to  be  employed,  upon  what  principle  is  it  that  the  master  has 
disallowed  the  senior  ?  There  is  no  reason  why  the  plaintiff  should 
not  avail  himself  of  the  counsel  in  whom  he  places  the  greatest  con- 
fidence. As  to  the  arbitrator's  fees,  it  was  by  arrangement  with  the 
counsel  for  the  defendants  that  a  Queen  s  (counsel,  in  whom  both 
sides  could  place  implicit  confidence,  was  selected  for  arbitrator. 
The  scale  of  fees  referred  to  was  framed  with  a  view,  to  the  ordinary 
run  of  cases,  in  which  Queen's  Counsel  do  not  usually  appear.  But 
there  may  be  cases,  and  this  is  one  of  them,  where,  the  parties 
haying  agreed  that  a  gentleman  of  high  standing  in  the  profession 
shall  settle  the  matters  in  dispute  between  them,  the  master  ought 
to  allow  larger  fees. 

BoviLL,  C  J.  With  regard  to  the  last  point,  yiz.  the  arbitrator's 
fees,  I  am  of  opinion  that  the  rule  fails.  The  fees  paid  to  the 
arbitrator  amounted  to  553/.  175.  9(2.,  of  which  the  master  taxed 
off  213/.  17s.  9(2.,  leaving  340/.  In  the  bill,  the  charge  appeared 
in  one  sum.  The  master  inquired  into  the  matter.  Being  guided 
by  the  general  scale  which  is  adopted  by  all  the  masters,  and  look- 
ing at  the  nature  and  the  circumstances  of  the  particular  case,  in 
addition  to  the  ordinary  charges  there  stated,  he  has  allowed  a 
further  sum  of  100/.  It  has  been  said  that  that  scale  was  framed 
with  reference  to  cases  in  which  junior  counsel  usually  act  as  arbi- 
trators. The  scale,  however,  makes  no  distinction  in  respect  of 
rank :  and  it  may  well  be  that  there  should  be  an  ordinary  allow- 
ance to  arbitrators  generally.  But  I  do  not  understand  that  scale 
to  be  80  absolutely  binding  on  the  master  that  he  may  not  in  his 

(1)  12  M.  ft  W.  732.  (2)  12  0.  B.  (N.  S.)  243. 

(8)  1  H.  &  N.  14 ;  26  L.  J.  (Ex.)  267. 
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1870        discretion  increase  the  allowance  when  a  proper  case  prei 

SnroLAiB     itself.    It  is  right  that  there  should  be  a  recognized  scale  of 

Q^'         in  order  that  counsel  may  be  guided  in  their  acceptance  or  i 

'Eabtkbox     tion  of  references  unless  the  parties  can  agree  to  an  iner< 

*  charge.     But  in  this  case  the  master  has  exercised  his  discn 

and  I  have  heard  nothing  to  satisfy  me  that  he  has  not  exei 

it  properly. 

As  to  the  disallowance  of  a  second  counsel^  the  master  proc( 
upon  a  decision  of  this  Court  in  Hawkins  y.  Biffly  (1)^  in  ^ 
the  Court  refused  to  direct  a  review  of  the  taxation  on  the  gi 
of  the  disallowance  of  a  second  counsel  at  a  reference^  but  a 
same  time  intimated  that  there  was  no  inflexible  rule  on  tfa< 
ject.  The  master  seems  to  hare  thought  that  if  two  counsel 
not  to  be  allowed  in  that  case,  they  should  not  be  in  any 
But  it  is  quite  clear  that  there  is  not  any  such  inflexible  rule 
instance  is  mentioned  in  that  case  (2)  of  two  counsel  haviDg 
allowed  in  the  Queen's  Bench ;  and  two  other  cases  are  also  al 
to,  one  in  this  Court  and  the  other  in  the  Exchequer.  A  c 
Davis  V.  Pralt  is  also  referred  to  in  a  note  there  (3),  whei 
counsel  were  allowed  on  the  taxation  of  the  costs  of  an  arbitr 
And  when  the  case  of  Croames  v.  Gore  (4)  came  before  the 
of  Exchequer,  upon  a  question  whether  the  successful  part^ 
reference  was  entitled  to  the  costs  of  a  short-hand  writer's  no 
the  evidence,  Alderson,  B.,  observed  (5)  that  "  the  plaintiflf  s 
have  retained  a  junior  counsel,  and  not  a  person  who  is  unedi 
as  regards  law."  After  these  several  authorities,  it  cann 
doubted  that  there  are  cases  in  which  the  attendance  o 
counsel  on  a  reference  should  be  allowed.  As  far  as  I  could 
from  what  I  saw  of  this  case  at  nisi  prius,  I  am  satisfied  t 
was  one  in  which  it  was  proper  that  two  counsel  should  be  enj 
The  company,  it  appears,  was  represented  by  two  counsel 
looking  at  all  the  circumstances,  at  the  nature  of  the  questi 
be  investigated,  and  the  large  amount  involved,  I  am  clei 
opinion  that  two  counsel  ought  to  be  allowed.     The  mast 

(1)  8  0.  B,  (N.  S.)  271 ;  29  L.  J  (3)  8  C.  B.  (N.  S.)  at  p.  274 
(C.P.)  228.  (4)  1 H.  &  N.  14 ;  25  L.  J.  (E 

(2)  8  C.  B.  (N.  S.)  at  p.  272;  29  (5)  1  H.  ifc  N,  at  p.  15 ;  2 
L.  J.  (C.P.)  at  pp.  229,  280.  (Ex.)  267. 
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acted  upon  a  view  of  the  rule  which  precluded  Jiim  from  the  exer  1870 

dse  of  any  discretion  in  the  matter.    It  must  go  back  to  him  with  Sinolaib 

an  intimation  that  in  the  opinion  of  the  Court  the  plaintiff  was  qb^t 

entitled  to  two  counsel.    In  an  ordinary  case  of  an  action  for  eroods  Eastebk 

Railway 'Oo. 

sold,  or  for  an  assault,  two  [counsel  are  allowed  not  only  on  the 
trial  but  on  motions  also.  It  is  not  our  intention  to  break  in  upon  the 
rale  which  governs  ordinary  cases.  All  we  decide  is,  that,  incases 
of  magnitude,  a  more  liberal  rule  should  prevaiL  As  to  the  amount 
of  fees,  we  say  nothings  We  simply  make  the  rule  absolute  for 
a  review  of  the  taxation  as  regards  the  allowance  of  two  counsel 

Btles,  J.  I  entirely  agree  with  what  has  fallen  from  my  Lord. 
Having  been  a  party  to  the  decision  in  HawMns  v.  Bighy  (1),  I. 
may  be  allowed  to  say  that  I  think  that  case  ought  not  to  be 
understood  as  allowing  the  master  no  discretion  in  this  matter. 
My  Brother  Smith,  in  his  argument  in  support  of  the  rule  in  Hawkins 
V.  Biffby  (1),  observes  that  ^'  there  is  no  inflexible  rule  as  to  the  number 
of  counsel  to  be  allowed  on  a  reference ;"  and  no  dissent  from  that 
proposition  is  expressed  by  any  member  of  the  Court.  And  that 
seems  to  have  been  the  impression  of  the  reporter ;  for,  he  begins  the 
marginal  note,  when  the  matter  is  fresh  in  his  mind,  *'  Although  there 
is  no  inflexible  rule  to  restrain  the  master  from  allowing  more  than 
one  counsel  on  a  reference,  such  allowance  is  not  to  be  encouraged*" 
Hawhina  v.  Bigby  (1),  therefore,  is  no  authority  in  favour  of  the 
inflexibility  of  the  rule.  This  case  might  have  involved  questions 
the  value  of  which  exceeded  a  million ;  and  the  inquiry  might 
have  been  protracted  for  months  or  years.  The  reason  and  good 
sense  of  the  thing  shew  that  there  cannot  be  an  inflexible  rule,  as 
suggested. 

MoNTAQiTE  Smith,  J.  I  am  of  the  same  opinion.  It  seems  to 
be  agreed  on  all  hands  that  the  rule  against  the  allowance  of  a 
second  counsel  on  a  reference  is  not  an  inflexible  one.  If  it  had 
been,  I  for  one  should  have  thought  it  ought  to  be  altered.  The 
master  has  put  a  construction  upon  the  decision  of  this  Court  in 
Hawkins  v.  Bighy  (1)  which  I  must  own  I  think  he  might  well  be 
excused   for  doing.    The  impression  of  the  whole  Court  there 

(1)  8  C.  B.  (N.  S.)  271 ;  29  L.  J.  (CP.)  228. 
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^^^  certainly  was,  thaty^if  ever  there  was  a  case  which  would  justii 
SiNCLAm  retaining  of  two  counsel,  it  was  that  case ;  and  yet  they  refuc 
Great  direct  the  taxation  to  be  reviewed.  Under  these  circumsti 
Bail^^tCo.  ^^^  master  might  well  think  the  rule  almost  inflexible.  If, 
there  be  no  inflexible  rule,  it  is  for  the  master  to  exercise  hii 
cretion  in  each  case.  In  ordinary  cases,  no  doubt,  one  counse 
should  be  allowed.  But,  in  cases  of  great  complication  and 
plexity,  it  may  be  proper  that  two  should  be  retained.  I 
observe  that  cases  of  this  description  have  largely  increased 
Eawhins  v.  Riffhy  (1)  occurred.  The  inquiry  before  the  arbii 
in  this  case  was  one  of  magnitude  and  importance.  The  arbii 
was  the  final  judge.  I  think  it  is  manifestly  right  and  jusi 
the  plaintiff  in  such  a  case  should  have  the  same  legal  assis 
as  he  would  have  had  at  nisi  prius.  When  the  matter  is  I 
large,  the  master  will  exercise  his  discretion ;  and,  where  h 
done  so,  the  Court  will  be  slow  to  interfere.  As  to  the  fees  all 
to  the  arbitrator,  I  concur  with  my  Lord  in  thinking  tha 
master  has  exercised  a  right  discretion.  He  has  allowed  the 
fees  according  to  the  scale,  and  has  in  his  discretion  allowed  t 
siderable  sum  in  addition  on  account  of  the  additional  laboui 
difficulty  of  the  cas6 ;  and  I  see  no  reason  to  find  fault  with 
he  has  done.  There  is  no  distinction  in  the  scale  betweei 
arbitrator  and  another.  Every  counsel  knows  that,  and  tha 
master  does  in  practice  increase  the  fees  as  circumstances  ren 
proper.  Where  there  is  a  reason  for  intrusting  the  matter  t 
who  from  his  superior  rank  is  entitled  to  a  'special  fee, 
arrangement  should  be  made  at  the  time.  The  review  wi 
confined  to  the  allowance  of  two  counsel. 

Brett,  J.  As  to  the  arbitrator's  fees,  I  also  think  the 
should  be  discharged,  but  only  on  the  ground  that  the  maste 
exercised  his  discretion  in  the  matter.  If  he  refused  to  make 
distinction  between  Queen's  Counsel  and  an  ordinary  arbitra 
think  he  was  quite  right.  There  is  no  such  distinction.  I 
the  refusal  to  allow  for  the  attendance  of  two  counsel,  I  thinl 
rule  should  be  made  absolute.  The  master,  upon  the  author! 
Haivkina  v.  Bighy  (1),  assumed  that  there  was  an  inflexible  ru 

(I)  8  0.  B.  (N.  S.)  271 ;  29  L.  J.  (C.P.)  228. 


VOL.  v.]  HILAKY  TEBM,  XXXIII  VIOT.  [141 


the  sabject,  and  allowed  only  the  fees  paid  to  the  junior  counsel.       1870 
That  case,  however,  is  rather  an  authority  the  other  way :  and,  if     Sikolair 
there  had  been  any  such  inflexible  rule,  I  think  it  is  quite  time  it      guat 
should  be  rescinded.     I  think  it  would  have  been  a  want  of  t^^^^^qo. 
ordinary  prudence  on  the  part  of  the  plaintiff,  if  he  had  gone  to 
trial  with  one  counsel  only,  and  that  great  injustice  would  be  done 
by  restricting  him  in  that  respect. 

Bule  dbsoltUe  accordingly. 

Attorneys  for  plaintiff :  Thomas  dt  EoUams. 
Attorney  for  defendants :  W.  H.  Smith. 


YGLESIAS  AOT  Othbbs  v.  THE  ROYAL  EXCHANGE  ASSURANCE  «^fl»»  29. 

CORPORATION. 

Taxation  of  CotU — Sending  Commissioner  from  this  Country  to  examine 
Witnesses  abroad — Master's  Discretion — Practice, 

On  the  taxation  of  costs  in  an  action  on  a  policy  of  insnranoe,  whero  the  qnes- 
tioDs  inyoWed  were  of  an  extremely  complicated  and  important  chancter,  the 
master,  haying  duly  considered  all  the  circumstances,  allowed  the  expenses  of 
seoding  a  harrister  as  commissioner  to  examine  witnesses  in  the  Canaries. 

The  Conrt  refused  to  interfere  with  his  discretion. 

Action  on  a  policy  of  insurance  on  a  cargo  of  barley,  pota- 
toes, and  cochineal  shipped  at  Las  Palmas,  in  the  Canary  Islands, 
on  board  the  ship  Candida.  The  claim  was  resisted  by  the  de- 
fendants, on  the  grounds  (amongst  others)  that  the  goods  were  not 
shipped,  that  the  vessel  did  not  sail  as  alleged,  and  that  the  goods 
were  not  lost  by  a  peril  insured  against, — the  suggestion  being 
tlukt  the  article  shipped  as  cochineal  was  in  reality  barley  in  bags. 
Criminal  proceedings  had  been  instituted  in  the  Spanish  courts  by 
Uoyda'  Salvage  Association  against  the  captain  and  mate  of  the 
Tessel  for  the  alleged  fraud;  which  proceedings,  however,  ulti- 
mately resulted  in  their  acquittal.  The  plaintiffs  being  unable  to 
obtain  particulars  of  the  proceedings  in  the  Spanish  courts,  in  order 
to  establish  their  claim  and  to  prove  the  actual  purchase  and  ship- 
ment of  the  property  insured,  and  the  facts  connected  with  the  loss, 
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1870       procured  a  commission  for  the  examination  of  witnesses 

YoLEgiAB    Canary  Islands,  addressed  to  three  commissioners,  two  of 

BoTAL      resided  in  the  Canaries,  and  the  third  was  Mr.  Underdo 

ExoBAxroe,    English  barrister,  resident  in  London*    The  defendants,  wl 

CoBFOBATioK.  libortj  to  join  in  the  commission,  named  as  commissioners  c 

behalf  a  Captain  fieathcote,  who  was  well  skilled  in  comt 

and  maritime  affairs,  and  a  Spanish  advocate  of  Cadiz,  ai 

sent  out  an  English  barrister  resident  in  London  to  condu 

examination  on  their  behalf. 

Finding  that  the  defendants  had  determined  to  send  out 
rister  from  this  country,  and  that  there  was  no  person  on  tl 
capable  of  conducting  the  examination  of  witnesses,  the  pli 
arranged  that  Mr.  Underdown  should  act  for  them  rather 
ehai'acter  of  counsel  than  of  commissioner.  Li  addition 
interrogatories  and  cross-interrogatories  originally  sent  c 
became  necessary  during  the  sitting  of  the  commission  to 
on  the  spot  about  200  additional  interrogatories  and  800  add 
cross-interrogatories,  which  additional  interrogatories  were  pr< 
by  Mr.  Underdown,  and  the  cross-interrogatories  by  the  d 
ants'  counsel.  The  commission  sat  for  twenty-two  days 
Mr.  Underdown  was  engaged  thereon  and  in  travelling  to  a 
altogether  forty-five  days. 

At  the  trial  before  Bovill,  C.J.,  the  case  was  found  to  I 
of  much  difficulty  and  intricacy,  involving  minute  inquii 
to  purchases  of  cochineal,  the  mode  of  obtaining  it,  &c.  A  ^ 
was  found  for  the  plaintiffs,  the  amount  to  be  settled  1 
average-stater. 

On  taxation  of  the  plaintiffs'  costs,  the  master  allowed  a  c 
of  5757.  98.  8d.  for  the  fees  and  expenses  of  Mr.  Unde 
(being  101  IO0.  per  day,  and  1027.  190.  8d.  for  travelling  exp< 
though  it  was  objected  on  the  part  of  the  defendants  tha 
plaintiffs  might  and  ought  to  have  appointed  a  person  on  the 
the  cost  of  which  would  not  have  exceeded  15021 

Watkin  WiUiams  moved  for  a  rule  to  review  the  taxation  < 
ground  that  the  allowance  of  the  commissioner's  fees  and  ex{ 
was  excessive.    In  PoUer  v.  Bankin  (1),  a  case  of  much  com 

(1^  Law  Rep.  4  C.  P.  76. 
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tion  and  importance^  the  master^  on  taxation  of  the  defendant's       1870 
costSy  disallowed  the  expenses  incurred  on  his  behalf  in  legal  assist-     Yolbbia8~ 
ance  to  the  commissioners  in  conducting  the  yivft  Toce  examina-      botal 
tion  of  several  witnesses  during  the  execution  of  a  commission  at   Bxotahob, 
Calcutta^  although  the  order  for  the  commission  provided  that ''  the  GoBPOBATioir. 
costs  of  the  order^  and  of  the  examination,  interrogatories,  cross- 
interrogatories,  and  office-copies  thereof,  and  all  other  costs  inci- 
dental thereto,  should  be  costs  in  the  cause,*'  and  the  Court  declined 
to  interfere  with  his  discretion. 

J.  G.  Mathew  shewed  cause  in  the  first  instance.  Potter  y. 
Bankin  (1)  is  a  strong  authority  to  shew  that  the  matter  is  entirely 
for  the  discretion  of  the  master,  who,  having  the  whole  history  of 
the  litigation  before  him,  lias  the  best  means  of  forming  a  judg- 
ment on  the  propriety  of  incurring  the  particular  charge.  The 
fiEU^ts  disclosed  by  the  affidavits  here  conclusivdy  shew  that  the 
employment  by  the  plaintiffs  of  a  barrister  was,  under  the  circum- 
stances, only  a  reasonable  and  necessary  precaution. 

BoYiLL,  C.J.  This  matter  depends  not  on  any  positive  or 
peremptory  rule.  Indeed  it  is  impossible  to  lay  down  any  general 
role  on  the  subject.  In  an  ordinary  case,  of  course,  the  master 
would  refuse  to  allow  the  expenses  of  a  barrister  sent  out  to  conduct 
a  commission.  But  there  undoubtedly  are  cases  where  it  would 
be  highly  expedient  for  each  side  to  send  one :  and  there  is  no 
absolute  rule  against  it.  The  propriety  of  doing  so  must  depend 
entirely  upon  the  nature  and  circumstances  of  the  particular 
case.  This  was  a  case  of  great  importance  to  the  shippers  of  the 
goods  and  to  those  who  supplied  them.  Criminal  charges  were  at 
the  instance  of  the  defendants  preferred  against  several  of  the 
parties  concerned ;  and  the  whole  matter  required  the  most  minute 
and  careful  investigation.  The  commissioners  had  to  enter  into 
elaborate  inquiries  into  the  production  and  supply  of  cochineal,  and 
to  examine  a  great  variety  of  books  and  accounts.  A  great  number 
of  questions  were  added  by  Mr.  Underdown  and  the  defendants' 
counsel,  respectively,  to  the  interrogatories  originally  sent  out 
We  must  look  at  the  state  of  circumstances  at  the  time  the  com- 
mission vras  sent  out.    The  conduct  of  the  defendants  made  it  a 

(1)  Law  Bcp.  4  C.  P.  76. 
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1870        very  important  one  in  every  point  of  view.    They  named  as  one 

VflT.MAw    their  commissioners  a  gentleman  extremely  well  versed  in  all  tl 

-^YAL      ^^^  to  shipping  and  insurance,  and  well  able  to  conduct  an  i 

ExOTANGE,   vestigation  of  this  kind.     They  also  had  the  services  of  an  al 

Coui^Tioir.  counsel.    All  these  matters  were  to  be  taken  into  consideration 

the  master  in  determining  his  discretion.    The  duty  must  be  de 

gated  to  some  one.    The  master  has^  with  the  briefs  before  hi 

investigated  the  matter,  and  has  come  to  the  conclusion  that  t 

expense  in  question  was  reasonably  and' properly  incurred.    ] 

having  done  so,  it  must  be  clearly  shewn  that  he  has  erroneoui 

exercised  his  discretion  before  we  can  interfere.    I  heard  the  a 

for  nearly  five  days ;  the  contention  rested  mainly  upon  the  answi 

to  the  interrogatories  and  cross-interrogatories ;  and,  sitting  h( 

to  determine  whether  or  not  the  master  has  come  to  a  right  c< 

elusion,  so  far  from  seeing  that  he  has  erred,  I  am  of  opinion  tl 

he  was  quite  right.    Following  the  rule  laid  down  in  Potter 

Banhin  (1),  I  think  this .  rule  should  be  refused. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  p 
priety  of  sending  out  a  commissioner  from  this  country  to  a  distc 
place  must  obviously  depend  upon  the  particular  circumstances 
each  case.  The  nature  and  complexity  of  the  action,  the  value 
the  subject-matter  in  dispute,  the  accessibility  of  the  spot,  a 
whether  resident  commissioners  properly  qualified  can  be  found 
the  place,  are  all  considerations  which  must  be  taken  into  accou 
It  is  impossible  to  lay  down  any  rigid  rule  upon  the  subject,  or 
say  that  such  expenses  can  never  be  allowed.  If  the  witnesses  i 
to  be  examined  in  France  or  Italy,  for  instance,  it  might  hi 
saving  of  expense  to  send  out  a  commissioner.  A  discretion 
the  matter  must  be  left  to  some  one ;  and  it  has  usually  be 
left  to  the  master,  with  whose  discretion  the  Court  is  slow 
interfere.  His  decision  is  always  considered  final,  unless  he  appe 
to  have  proceeded  upon  a  wrong  principle,  or  has  exercised 
discretion  in  a  way  which  is  manifestly  wrong.  I  do  not  see  tl 
the  master  has  done  so  here.  My  Lord  reports  to  us  that  1 
questions  involved  in  the  case  were  complicated  and  extremi 
difficult ;  and  the  defendants  themselves  by  their  conduct  h£ 

(1)  Iaw  Eep.  4  C.  P.  76. 
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shewn  the  necessity  for  the  course  pursued  by  the  plaintiffs,  by       1870 
joining  in  the  commission,  meiking  Captain  Heathcote  and  a  Spanish     Yglssias 
advocate  their  commissioners,  and  sending  out  a  barrister  to  con-      botal 

duct  the  examination  of  the  witnesses  on  their  behalf.    It  is  the    Exohanqb, 

«c., 

dnty  of  the  master,  in  the  first  instance,  to  consider  whether  the  Gobpobatiok. 
expenses  of  the  commissioner  should  be  allowed,  and  upon  what 
principle  and  on  what  scale,  subject  to  reyision  by  the  Court  under 
the  conditions  I  have  abeady  stated.  I  think  it  would  be  better 
that  it  should  be  settled  beforehand  whether  a  commissioner  should 
■  go  out  from  this  country  or  not.  That,  however,  has  not  been  the  , 
practice  hitherta 

Bbett,  J.  We  have  had  several  discussions  on  the  subject  of 
xsoets  daring  the  present  term,  and  the  more  I  hear  the  more 
I  am  satisfied  of  the  expediency  of  holding  that  the  mtister's  dis- 
cretion should  generally  govern.  Where  the  master  has  exercised 
his  discretion,  we  should  be  very  loth  to  interfere ;  though  I  think 
it  would  be  equally  objectionable  if  we  were  to  act  upon  a  rigid 
rule  not  to  interfere  in  any  case  unless  some  principle  is  involved. 
Upon  the  present  occasion,  the  master  has  exercised  his  discretion, 
and  I  think  very  properly  exercised  it.  The  case  was  one  of  con- 
siderable importance  and  difficulty,  and  one  in  which  I  think  the 
master,  under  all  the  circumstances,  might  properly  come  to  the 
conclusion  that  the  expense  of  sending  out  a  professional  man  was 
reasonably  incurred.  This  decision  is  quite  in  accordance  with 
ToUer  v.  HavMn  (1),  as  I  understand  it  I  think  the  rule  should 
be  refused. 

Attorneys  for  plaintiffs :  Maynari^  Son,  A  Co, 
Attorneys  for  defendants :  Freshfields. 

a)  Law  Hep.  4  0.  P.  76. 
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^^'^^  COSSEY  AND  WIFE  V.  THE  LONDON,  BRIGHTON,  AND  SOUTi 

•^«^  31.  COAST  RAILWAY  COMPANY. 


Ifupeetion  of  DocumenU — Common  Law  Procedure  Act,  1854  (17  ^  18 
c.  125),  8,  50—14  <fc  16  Vid,  c  99,  ».  6 — Privileged   Communicatu 
Evidence — Practice, 

The  defendants^  in  order  to  ascertain  whether  or  not  they  onght  to  yiel< 
claim  by  the  plaintiffs  for  damages  for  personal  injuries  alleged  to  have  beei 
tained  by  the  plaintiffs  in  an  accident  on  the  defendants'  line,  sent  their  m 
officer  before  litigation  commenced  or  was  formally  threatened,  to  report  to 
npon  the  nature  of  the  plaintiffs'  injuries : — 

Held,  that  the  reports  of  the  medical  officer  were  privileged,  and  thi 
plaintiffs  were  therefore  not  entitled  to  have  inspection  of  them. 

£aker  v.  London  and  South  WeUem  By.  Co.  (Law  Rep.  3  Q.  B.  91)  i 
goiahed. 

The  plaintiff  and  his  wife  were  passengers  in  a  train  whiel 
on  the  23rd  of  June,  1869,  through  the  negligence  of  the  dc 
ants'  servants,  run  into  by  another  train  at  the  New  Cross  st 
Both  the  plaintiff  and  his  wife  were  alleged  to  have  been  ir 
on  that  occasion :  and  on  the  12th  of  July  the  plaintiff  addj 
the  following  letter  to  the  defendants'  secretary; — 

"  Sir, — I  regret  to  inform  you  that  the  effects  of  the  collia 
the  New  Cross  station  on  the  evening  of  the  23rd  of  Juc 
been  much  more  serious  than  I  had  anticipated.  I  have  si 
very  much  myself.  Nearly  every  joint  has  been  affected,  \ 
has  been  with  difGLculty  and  pain  that  I  have  been  able  to  d 
thing.  I  feel  shaken  all  over,  and  everything  is  burdei 
My  wife  is  more  seriously  affected.  The  veins  in  the  legi 
been  inflamed.  The  pain  in  the  back  has  been  very  sevei 
the  system  altogether  upset.  In  addition,  she  is  ruptured,  a 
been  compelled  to  wear  a  truss.  As  to  all  these  matters,  I 
refer  you  to  Dr.  Ingoldby." 

On  the  23rd  of  July,  Dr.  Maclure,  who  is  the  regular  ai 
manent  medical  officer  of  the  company,  and  is  employe 
salary  to  attend  the  servants  of  the  company,  and  to  exami 
and  report  upon  all  cases  of  injuries  to  passengers  on  the  i 
with  the  view  of  advising  the  company  thereon,  at  the  req 
the  defendants,  visited  the  plaintiffs,  in  order  to  examine  i 
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nature  of  their  alleged  mjnries,  and  with  a  view  of  enabling  the       1870 
company's  adyisers  to  consider  what  should  be  done  in  reference  to      Coflnr 
the  plaintifis'  claim  for  compensation.    Dr.  Maclure,  on  the  7th     loi^^ 
of  October,  made  certain  reports  to  the  company  as  the  result  of  Bbiqhtmi,  d^r. 

his  visit 

■ 

On  the  19th  of  November,  a  letter  was  sent  by  the  plainti£&  to 
the  defendants  threatening  proceedings.  On  the  24th  of  December 
the  writ  was  issued. 

On  the  5th  of  January  the  declaration  was  delivered.  On  the 
10th  an  order  was  made,  that  the  plaintiffs  should  furnish  parti- 
culars of  their  injuries.  On  the  25th  of  January  the  defendants 
pleaded :  1.  Not  guilty.  2.  That  the  plaintiffs  were  not  passengers 
by  the  train,  as  alleged. 

The  plaintiffs  took  out  a  summons  for  inspection  and  copies 
of  the  reports  of  Dr.  Maclure.  The  summons  was  heard  by 
Willes,  J.,  who,  in  deference  to  the  case  of  Baker  v.  London  and 
Sotdh  Western  By.  Co.  (1),  referred  the  matter  to  the  Court. 

Jan.  29.  Crompton  accordingly  moved  for  a  rule.  This  case 
must  be  governed  by  Baker  v.  London  and  South  Western  By. 
Co.  (1)  There,  the  defendants  had  sent  a  clerk  and  a  medical 
oflScer  to  see  the  deceased,  for  whose  death  the  action  was  brought, 
and  ascertain  his  state,  and  to  negotiate  as  to  the  compensation 
to  be  made  to  him ;  and  the  Court,  held  that  the  plaintiffs  were 
entitled  to  inspection  of  the  reports  made  to  the  company  by  these 
officers  of  their  interview  with  the  deceased.  Cockbum,  C. J.,  in 
giving  judgment,  refers  to  Chartered  Bank  of  India  v.  Bich  (2), 
for  the  purpose  of  distinguishing  it,  and  says :  ''  When  you  send 
your  agents  to  see  and  negotiate  with  the  other  party,  whatever 
passes  at  such  interviews  ought  to  be  made  known,  and  the  other 
party,  or  those  representing  him,  have  a  right  to  inspect  the  com- 
munications respecting  them.  The  documents  in  such  a  case 
appear  to  me  to  come  within  the  principle  of  the  decision  in  Daniel 
V.  Bond.**  (3)  Where  the  plaintiff  has  in  such  a  case  as  this 
submitted  himself  to  examination  by  a  medical  man  sent  on  behalf 
of  the  company,  it  clearly  should  be  taken  to  be  an  implied 

(1)  Law  Rep.  3  Q.  B.  91.  (2)  4  B.  &  S.  73;  32  L.  J.  (QJB.)  300. 

(3)  9  0.  B.  (N.  8.)  716. 
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1870        condition  that  he  should  have  access  to  the  reports  made  by ' 
Cosset      medical  man  to  the  company  thereon.     The  Court  may,  under 
j^j^y      recent  Act^  31  &  32  Vict.  c.  119,  s.  26,  order  that  the  person 
BnaHToWj&cjxired  be  examined  by  some  duly  qualified  medical  practitioi 
and  in  an  order  under  that  statute  a  condition  may  be  insei 
that  the  plaintiff  shall  see  the  report  made  by  the  doctor, 
nowhere  appears  that  these  reports  were  obtained  with  a  viev 
litigation.    The  object  was  rather  to  prevent  litigation.  What 
medical  man  did  was  done  in  the  regular  course  of  his  duty ; 
these  documents  fall  within  the  principle  of  those  of  which  ins] 
tion  was  granted  in  Woolleif  v.  North  London  By.  Co,  (1) 

Joyce  shewed  cause  in  the  first  instance.  The  question  of  pi 
lege  does  not  depend  upon  whether  the  writ  has  been  issued  or 
at  the  time  the  documents  sought  to  be  inspected  were  obtai 
Consultations  between  an  attorney  and  his  client  with  a  pros 
of  litigation  clearly  would  be  privileged.  The  plaintiff's  lett^ 
the  12th  of  July,  1869,  is  equivalent  to  a  claim  for  compensat 
and  upon  that  the  defendants  sent  their  medical  man  to  exai 
the  plaintiffs  and  report  the  result  of  the  examination.  T 
is  no  implied  agreement  that  the  plaintiffs  shall  be  infoi 
of  the  opinion  the  medical  man  has  arrived  at.  These  re] 
clearly  fall  within  the  class  of  those  which  were  held  to  be  j: 
leged  in  WooUey  v.  North  London  By.  Co.  (1)  In  Boss  v.  QtHh 
it  was  held  that  communications  with  an  unprofessional  agei 
anticipation  of  litigation,  and  with  a  view  to  the  prosecutioi 
or  defence  to,  a  claim  to  the  matter  in  dispute,  are  privily 
If  Baker  v.  London  and  South  Western  By.  Co.  (3)  is  inconsi 
with  this  view,  it  is  virtually  overruled  by  Woolley  v.  North  Lo 
By.  Co.  (1)  Besides,  in  Baker  v.  London  and  South  Western 
Co.  (3)  (though  it  does  not  so  appear  in  the  report)  there  ^ 
replication  of  fraud  to  the  plea  of  accord  and  satisfaction.  (4) 

Crompton,  in  reply. 

Cur.  adv.  v\ 

(1)  Law  Bep.  4  C.  P.  602  of  fraud,  but  when  the  rule  for  i 

(2)  Law  Rep.  8  Eq.  522.  tion  waa  made  aheolnte  (26th  < 

(3)  Law  Rep.  3  Q.  B.  9L  vember,    1867),   the  defendant 

(4)  In  Baker  v.  London  and  South  pleaded,  as  stated  in  the  report,  I 
Western  By.  Co.  (Law  Rep.  3  Q.  B.  plaintiffs  had  not  replied.  The  ph 
91)  there  was  ultimately  a  replication  subsequently  joined  issue,  and 
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'  Jan.  31.    BoYiLL,  C.J.    In  this  case  an  application  was  made       1870 
to  my  Brother  Willes  at  chambers  for  the  production  of  certain      Comby 
reports  which  had  been  made  to  the  defendants  by  Dr.  Maclure,  a     loi^qn 
medical  man  employed  by  them  to  examine  and  report  upon  the  ^ohton,  &a 
nature  and  extent  of  the  injuries  which  the  plaintiff  had  sus- 
tained in  consequence  of  an  accident  on  the  defendants'  railway. 
Being  pressed  with  the  case  of  Baker  v.  London  and  Souih  Western 
By.   Co,  (1),  my  Brother  Willes  declined  to  make   an  order 
but  referred  the  matter  to  the  Court.    A  motion  has  accordingly 
been  made,  against  which  cause  was  shewn  in  the  first  instance. 
The  reports  in  question  were  made  before  the  commencement  of 
the  action.    Their  production  was  resisted,  upon  the  ground  that 
they  are  privileged,  inasmuch  as  they  were  obtained  for  the  in- 
formation and  guidance  of  the  defendants  with  reference  to  impend*- 
ing  litigation.    There  is  no  doubt  about  the  principle  upon  which 
this  Court,  following  the  decisions  of  the  other  Courts,  deals  with 
these  matters.     The  rule  as  to  reports  of  this  description  is 
yery  clearly  stated  in  WooUey  y.  North  London  By.  Co.  (2),  viz. 
that,  ^' where  a  report  is  made  by  an  officer  of  a  company  to  the 
manager  for  the  purpose  of  conyeying  information  to  him  upon  the 
subjects  to  which  it  relates,  it  is  not  privileged,  whether  made  before 
or  after  litigation  has  been  commenced  or  threatened,  and  whether 
it  contains  matters  of  fact  or  of  mere  opinion  " — such  report  being 
made  in  the  ordinary  course  of  the  duty  of  the  person  making  it. 
We  also  intimated,  and  I  retain  that  impression,  that,  "  if  opinions 
are  obtained  confidentially  with  a  yiew  to  litigation,  they  are 
priyil^ed,  on  the  ground  laid  down  by  the  Court  of  Queen's  Bench 
in  Chartered  Bank  of  India  y.  Bioh.''  (3)    There,  after  the  defend- 
ant had  ceased  to  be  the  plaintiffs'  agent  at  Bombay,  and  after  the 
dispute  between  them  had  arisen,  but  before  any  proceedings  had 
been  commenced  or  threatened,  letters  were  written  by  the  secre- 
tary of  the  bank  in  London  to  the  new  agent  giving  instructions 
and  making  inquiries  with  a  view  to  obtaining  information  to 


viids,  an  the  20th  of  December,  they  an  ixupectioa  of  the  nisi  prios  record, 

ameoded  their  pleadiDgs,  under  a  judge's  (1)  Law  Rep.  8  Q.  6.  91. 

order,  hj  adding  a  replication  of  fraud  (2)  Law  Rep.  4  G.  P.  602,  600. 

and   a  special    equitable   replication.  (3)  4  B.  &  S.  73 ;  82  L.  J.  (Q.B.) 

These  dates  have  been  ascertained  from  800. 
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1870        enable  the  bank  to  determine  as  to  the  mode  of  prooeediDg  against 
OoMCT      the  defendant^  and  reports  were  receiTed  from  such  agent  in  reply : 
jj^^iOK      c^^  ^^^  question  was  whether  these  letters  and  reports  were  priyi- 
IteCTTQN.^  igg^  ft^ni  production.    The  Court  of  Queen's  Bench  held  that 
all  the  correspondence  was  within  the  privilege,  just  as  much  as  if 
they  were  communications  between  a  party  and  his  attorney.    In 
the  course  of  his  judgment  (I)  Cockbum,  C.J.,  says :  ^If  a  man 
writes  a  private  letter  to  an  agent  or  friend  asking  him  to  obtain 
information  for  him  on  a  matter  as  to  which  he  is  about  to  engage 
or  has  already  engaged  in  litigation,  I  doubt  whether  a  discovery 
or  inspection  of  the  answer  to  that  letter  would  be  ordered  by  any 
of  the  learned  judges  in  equity  to  whose  decisions  reference  has 
been  made ;  and  I  will  not  be  a  party  to  establishing  such  a  pre- 
cedent."   And  BlackburUy  J.  (1),  says :  ^'  All  the  documents  aftei 
a  particular  date  fall  within  the  principle  of  communications  by  ai 
attorney  or  of  matters  done  by  and  communications  made  througl 
an  agent  of  the  attorney,  or  of  matters  which  would  have  beei 
done  by  an  attorney  but  for  the  distance  of  the  place  occasionin; 
the  necessity  of  employing  an  agent.    But  there  are  several  doct 
ments  written  previously  to  the  date  at  which  an  attorney  w£ 
consulted:  the  plaintifb,  being  about  to  consult  their  attorne; 
write  out  and  get  from  abroad  these  documents,  which  are  roug 
notes  from  which  a  statement  was  to  be  made  and  laid  before  hu 
As  to  these  we  have  a  discretion,  and  I  think  we  ought  not  to  gra 
inspection*"     As  was  observed  in   WooOey  v.  North  London  I 
Co,  (2),  there  are  cases  where  it  has  been  held  that  informati 
which  may  have  been  obtained  in  the  ordinary  course  under  ) 
prehension  of  litigation  must  be  disdo&ed,  as  in  Ccllman  v.  Tr 
man,  (3)    It  may  be  also  that  there  is  a  wider  rule  where  in 
is  suggested^  as  is  hinted  in  the  case  last  cited,  and  by  Bla 
bum,  J.,  in  CharUrei  Bank  of  India  v«  Eidu  (4)    These  being 
principles  upon  which  the  Courts  have  dealt  with  the  subject, 
question  is  as  to  how  they  are  to  be  applied  to  the  circuniBtai 
of  the  present  case.    The  documents  sought  to  be  inspected 
reports  made  to  the  company  by  their  medical  officer  some  1 

(1)  4  B.  &  S.  81, 88 ;  32  L.  J.  (Q.B.)  (3)  3  H.  &  N.  871 ;  28  L..  J.  CE 
300,  805,  306.                                                (4)  4  B.  &  S.  at  pp.  83,  84  ;  32 

(2)  Law  Bep.  4  C.  P.  602,  609.  (Q-B.)  at  p.  306. 
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before  the  commenoement  of  the  action.  Beliance  is  placed,  on  1870 
the  part  of  the  plaintiffs,  on  Bdker  v.  London  and  South  Western  "  Cossn  " 
By.  Co.  (1),  where  production  of  reports  of  a  similar  description  jj^j^f^^ 
was  ordered.  It  is  to  be  observed,  however,  that  the  point  now  Bbiohton,  Ao. 
made  on  the  part  of  the  defendants  was  not  raised  there.  The 
resistance  to  the  production  of  the  reports  was  not  rested  on  the 
ground  of  impending  litigation,  but  on  the  ground  that  *'  they 
were  confidential  communications  made  to  the  defendants  by 
their  agents  or  servants  in  the  course  of  their  duty," — ^a  ground 
which  this  Court  in  WooUey  v.  Ifbrth  London  By.  Co.  (2)  held 
to  be  untenable.  Independently  of  that,  the  case  was  one  of  a 
peculiar  character.  The  injured  person  had  settled  his  claim  with 
the  company,  and  afterwards  died,  in  consequence,  as  was  said,  of 
the  shock  he  had  sustained,  and  the  action  was  brought  by  his 
executors.  The  Court  considered  that  the  ground  of  privilege 
failed ;  and  it  is  difficult  to  see  what  other  course  they  could  have 
adopted.  Furthermore,  we  are  informed  by  counsel  that  the  accord 
and  satisfaction  there  set  up  was  resisted  on  the  ground  of  fraud.  (3) 
If  that  be  so,  it  makes  the  decision  consistent  with  the  other  cases : 
because  fraud  being  alleged  in  the  settlement  with  the  deceased,  the 
reports  might  be  material  to  shew  what  knowledge  the  company 
or  their  representatives  had  of  the  matters  in  question.  I  observe, 
too,  that  Cockbum,  C.  J.,  in  his  judgment,  expressly  states  that  he 
adheres  to  tiiie  decision  in  Chartered  Bank  of  India  v.  Bich.  (4) 
Therefore,  as  the  principle  clearly  laid  down  in  that  case  confines 
the  rule  to  communications  which  are  privileged  on  the  ground 
that  they  have  reference  to  impending  or  actual  litigation,  I 
think  Baker  v.  London  and  South  Western  By.  Co.  (1)  is  distin- 
guishable from  the  present  case.  There  is  nothing  here  to  suggest 
that  the  reports  in  question  were  made  otherwise  than  with  a 
vienTto  anticipated  litigation.  It  has  been  said  that  the  effect 
of  the  decision  in  Baker  v.  London  and  South  Western  By. 
Co.  (1)  is  that^  where  the  plaintiff  has  submitted  to  be  examined 
by  the  medical  officer  of  the  company,  there  is  an  implied  under- 
taking that  any  reports  made  by  him  shall  be  produced.  I 
cannot,  however,  consider  that  there  is  any  such  impliod  under- 

(1)  Law  Hep.  8  Q.  R  91.  (3)  See  ante,  p.  148,  note  (4). 

(2)  Law  Rep.  4  C.  P.  602.  (4)  4  B.  &  S.  73 ;  32  L.  J.  (Q.B.)  300. 
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1870        taking.    The  natnre  of  the  reports  is  stated  in  the  affidarits  whic] 
OoBSMY      must  govern  our  decision;  and- these  shew  that  they  were  made  bj 
jjf^i^^      a  person  who  went  for  the  purpose  of  examining  the  plaintiffs  as  tc 
Bbiqhtok,  &o.  the  nature  and  extent  of  the  injuries  they  had  received  and  the 
*  compensation  they  claimed,  with  a  view  of  advising  thereon  and 
meeting  the  claim.    Complaint  had  been  made  to  the  compan  j^ 
and  the  investigation  took  place  with  the  view  of  compensating  the 
plaintiffs.    I  think  the  facts  clearly  bring  the  case  vrithin  Chartered 
Bavik  of  India  v.  iitcA^l)  and  WooUey  v.  North  London  By.  Co.  (2), 
which  protects  the  party  against  the  production  of  documents 
which  are  obtained  with  a  view  to  impending  litigation,  and  not 
within  the  exceptional  case  of  Baker  v.  London  and  South  Western^ 
By.  Co.  (3)    The  general  rule  is  not  confined  to  cases  where  litiga- 
tion has  actually  been  commenced,  or  to  communications  between  the 
party  and  his  legal  advisers.    I  think  this  rule  should  be  refused. 

Montague  Smith,  J.  The  question  in  this  case  is,  whether  the 
limitation  to  the  right  to  have  discovery  and  production  of  docu- 
ments on  the  ground  that  they  were  obtained  with  a  view  to 
litigation  or  impending  litigation  applies  to  the  reports  in  question : 
and  I  think  the  reports  are  within  the  limitation,  and  that  we  ought, 
not  to  order  the  production  of  them. 

The  principle  of  the  limitation  will  be  found  in  the  judgments 
of  all  the  judges  of  this  Court  who  took  part  in  the  decision  of 
WooUey  v.  North  London  By.  Co,  (4) ;  and,  to  avoid  a  change  of 
words,  I  refer  to  what  I  said  in  that  case.    I  said,  as  to  the 
documents  which  the  Court  there  held  ought  to  have  been  pro- 
duced, viz.  reports  made  by  certain  officers  of  the  company  in 
the  ordinary  course  of  their  duty, — "  I  think  we  may  fairly  infer 
that  these  reports  would  be  made,  whether  there  was  any  cause  of 
action  or  not ;"  and  I  then  stated  that  I  understood  the  limitation 
to  the  right  to  be  that,  if  the  documents  are  produced  for  the 
purpose  of  assisting  the  party  in  an  impending  litigation,  and  to 
obtain  advice,  they  are  not  to  be  produced ;  and  I  then  referred  to 
Beid  V.  Lanfflois  (5)  and  l^ede  v.  Stewart  (6),  which  shew  that,  if 

(1)  4  B.  &  S.  73 ;  32  L.  J.  (Q.B.)  300.       '  (4)  Law  Bep.  4  C.  P.  602, 612 

(2)  Law  Bep.  4  C.  P.  002.  (5)  1  M'N.  &  G.  627. 
(8)  Law  Bep.  3  Q.  B.  91.                          (6)  1  Phil.  471. 
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the  information  is  obtained  not  by,  though  for  the  attorney  of  the        1870 
party,  it  is  privileged  from  production.     To  these  two  cases  in      Oohet 
Chancery,  I  may  now  add  the  recent  case  of  Boss  v.  CHiis.  (1)     lo^dobt 
In  that    case,   Stuart,  V.C.,   says  (1) :    •*  The    privilege    which  ^qhtok,  &c. 
exempts  a  commnnication  from  production  is  the  privilege  of  the 
client,  and  not  of  the  solicitor;  and  communications  relating  to 
the  subject-matter  of  the  suit,  and  furnished  with  a  view  to  litiga- 
tion, are  as  much  protected  upon  principle  when  made  by  a  lay 
agent  to  a  litigant  as  they  are  when  made  by  a  solicitor.    I 
account  for  the  frequent  reference  to  the  solicitor  in  the  authorities, 
to  his  being  treated  as  the  person  who  conducts  the  litigation ; 
but,  in  reality,  it  is  the  plaintiff  who  conducts  the  litigation,  though 
he  conducts  it  through  hiB  solicitor."    The  Vice-chancellor  in  this 
passage  places  the  principle  of  the  privilege  on  broad,  intelligible, 
and,  I  apprehend,  sound  grounds:    and  I  confess  I  think  this 
limitation  to  the  general  right  to  require  production  ought  in  its 
application  to  be  liberally  construed  in  favour  of  the  limitation. 

Now,  the  documents  in  question  seem  to  me  clearly  to  fall 
within  the  limitation.  They  are  the  reports  of  a  medical  man 
sent  by  the  defendants  to  examine  the  plaintiffs,  not  only  after 
the  cause  of  action  had  arisen,  but  after  a  claim  had  in  effect 
been  made,  and  when  the  defendants  were  in  immediate  peril  of  an 
action,  and  for  the  sole  object  of  reporting  his  opinion  on  the  subject- 
matter  of  the  claim,  for  the  guidance  of  the  defendants  and  their 
legal  advisers.  I  confess  I  can  draw  no  other  inference  than  that 
this  report  was  obtained  with  a  view  to  impending  litigation,  and 
for  the  purpose  of  assisting  the  defendants  and  their  advisers  in 
dealing  with  it ;  and,  that  being  so,  I  think  we  ought  not  to  order 
the  production. 

We  were  pressed  with  the  decision  of  the  Court  of  Queen's 
Bench  in  Baker  v.  London  a/nd  South  Western  By.  Co.  (2)  I  should 
be  sorry  to  decide  in  opposition  to  the  judgment  of  a  co-ordinate 
Court;  but  the  circumstances  of  that  case  differ  from  those 
of  the  present.  There,  two  persons,  a  medical  man  and  an 
attorney's  clerk,  were  sent  to  negotiate  a  settlement  of  the  daim, 
which  settlement  was  afterwards  impeached.    It  was  not  contended 

(1)  Law  Rep.  8  Eq.  522,  624 ;  39  L.  J.  (Ch.)  at  p.  63. 
(2)  Law  Rep.  8  Q.  B.  91. 
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1870        in  that  case  in  opposition  to  the  production  of  the  documents  that 

GoflgET      they  were  obtained  with  a  view  to  impending  litigation  ;  but  the 

LoamoM  '    ^^^^  ^^^  argued  on  other  grounds.    It  is  not  necessary  to  say  how 

BmoHTON,  &a  far  the  ground  of  decision  in  that  case  ought  to  prevail :  but  it 

'  seems  to  me  that  it  does  not  govern  the  present  case,  where  the 

object  of  the  examination  was  such  as  I  have  before  pointed  out. 

It  may  be  observed  that  plaintiffs  need  not  consent  to  such  a 

medical  examination  as  took  place  in  this  case,  if  they  do  not  think 

it  expedient,  and  may  impose  terms  on  their  assent,  as,  that  they 

shall  be  permitted  to  see  the  report  and  opinion  of  the  medical 

man.    But  if,  without  any  terms,  the  examination  is  made,  as  in 

this  case,  with  a  view  to  advice  or  evidence  in  litigation,  it  seems 

to  me  that  the  protection  from  discovery  is  not  displaced  by  the 

mere  fact  that  the  plaintiff  consents  to  be  examined. 

Brett,  J.  I  entertain  a  strong  opinion  that  the  rule  laid  down 
by  this  Court  in  WooUey  v.  North  London  By.  Co.  (1)  is  a  good 
and  wholesome  one.  The  test  there  suggested  by  my  Brother 
Montague  Smith  is  undoubtedly  a  sound  one,  though  it  is  not  the 
only  one.  The  decision  of  Vice-Chancellor  Stuart  in  Boss  v. 
Critbs  (2)  is  quite  in  accordance  with  that  case;  and  the  only 
question  here  is  as  to  the  application  of  the  principle.  The  medical 
man  was  sent  by  the  defendants  to  examine  the  plaintiffs  and  to 
report  the  result  to  them,  in  order  that  the  defendants  might  deter- 
mine whether  they  should  resist  or  yield  to  the  claim  about  to  be 
made  upon  them.  The  reports  so  made  clearly  fall  within  the 
rule  in  WooUey  v.  North  London  By.  Co.  (1),  and  are  privileged. 

Bule  refused. 

Attorneys  for  plaintiffs :  Mariineau  db  Beid. 
Attorneys  for  defendants :  Booster,  Bose,  Norton,  dk  Co. 

(1)  Law  Rep.  4  0.  P.  602.  (2)  Law  Rep.  8  Eq.  522. 
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FOLEY  V.  THE  UNITED  FIRE  AND  MARINE  INSURANCE  "      

COMPANY  OF  SYDNEY. 

Jiiarine  Insurance — Insurable   Interest — Chartered  Freight — Policy  **  at  and 

from  " — Inception  of  Bisk. 

A  veasely  when  about  to  proceed  on  a  voyage  with  cargo  from  Calcutta  to  Mau- 
ritius, was  chartered  **  to  proceed  with  all  convenient  speed  on  her  present  voyage 
to  Mauritius,  and,  having  discharged  her  cargo  there,"  to  "  sail  and  proceed  to 
Akyab,  &c.,and  load  from  the  charterers  a  cargo  of  rice  for  a  port  in  the  United  King- 
dom.** Subsequently  the  owner  insured  the  freight  to  be  earned  under  the  charter- 
party  by  an  insurance  "  at  and  from  Mauritius  to  rice  ports,  and  at  and  thenoe  to 
a  port  of  discharge  in  the  United  Kingdom,"  **  on  chartered  freight,  valued  at 
llGOt."  The  vessel  was  afterwards  lost  at  Mauritius,  by  a  peril  insured  against, 
before  she  had  discharged  the  whole  of  her  cargo  there : — 

Heldf  upon  the  authority  of  Thompson  v.  Taylor  (6  T.  R.  478)  and  Barber  v. 
Fleming  (Law  Rep.  5  Q.  B.  59),  that  the  risk  on  the  policy  attached  upon  the 
arrival  of  the  vessel  at  Mauritius,  and  that  the  assured  was  therefore  entitled  to 
raoover. 

Declaration  iu  the  ordinary  form  upon  a  policy  of  insurance, 
for  a  total  loss  of  the  chartered  freight  of  the  ship  Edmund  Qror 
ham.    Money  counts. 

Pleas :  1.  That  the  plaintiff  did  not  cause  the  policy  to  be  made, 
nor  did  the  defendants  become  insurers.  2.  That  the  plaintiff  was 
not  interested  in  the  subject-matter  of  insurance.  3.  That  the 
ship  was  not  in  good  safety  at  Mauritius.  4.  That  the  subject-matter 
of  insurance  was  not  lost  by  the  perils  insured  against  5.  That, 
at  the  time  of  the  loss,  the  risk  in  the  policy  had  not  commenced, 
and  the  policy  had  not  attached  in  respect  of  the  subject-matter 
of  insurance.  6.  As  to  the  money  counts,  payment  into  Court 
of  84^ 

The  plaintiff  was  the  owner  of  the  ship  Edmund  Ordham,  and 
on  the  31st  of  December,  1867,  when  the  Edmund  QraJiam  was 
about  to  sail  with  a  caigo  from  Calcutta  to  Mauritius,  he  chartered 
her  to  Wattenbach,  Heilgers,  &  Co.,  agents  for  merchants  at 
Akyab,  for  a  further  yoyage  from  Mauritius  to  rice  ports. 

The  charterparty  provided  that  the  Edmund  Oraham,  then 
lying  in  the  riyer  Hooghly,  and  being  tight,  &c.,  should  **  with  all 
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1870  convenient  speed  sail  and  proceed  on  her  present  voyage  to  Mauri- 

FoLiT  *^^  ^^^y  having  discharged  her  cargo  there,  shall  with  aU  eon- 

^  *•  venient  speed  sail  and  proceed  to  Akyab  for  orders  to  load  there 

TiBE,&o.,  from  the  charterers  a  full  and  complete  cargo  of  rice  in  bags, 

I  Mill  1  H.  A  MJ  *K  ft^O 

'  which  the  cliarterers  bind  themselves  to  ship,  and,  being  so  loaded, 
shall  therewith  proceed  to  Cork  or  Falmouth  for  orders  to  dis- 
charge at  a  safe  port  in  the  United  Kingdom,  or  on  the  continent 
between  Havre  and  Hamburg,  and  deliver  her  cargo  on  being 
paid  freight.  Freighters  to  have  the  option  of  cancelling  the 
charteiparty,  if  the  vessel  does  not  arrive  at  Akyab  on  or  before 
the  Ist  of  May,  1868." 

On  the  10th  of  January,  1868,  the  Edmimd  Oraham  sailed  from 
Calcutta,  with  a  cargo  of  rice  in  bags,  and  arrived  at  Port  Louis, 
Mauritius,  on  the  20th  of  February,  1868,  and  was  there  anchored 
in  good  safety,  and  immediately  proceeded  to  discharge  her  cargo. 

On  the  2nd  of  March,  1868,  the  plaintiff  effected  the  policy  of 
insurance  declared  upon  on  the  freight  of  the  Edmund  Grdham. 
The  insurance  was  ^*  at  and  from  Mauritius  to  rice  ports,  and  at 
and  thence  to  a  port  or  ports  of  call  and  [or]  discharge  in  the 
United  Kingdom,  or  on  the  continent  between  Havre  and  Ham- 
burg, both  inclusive,  on  chartered  freight,  valued  at  1150/." 

On  the  11th  of  March,  1868,  when  about  6500  bags  of  rice  had 
been  discharged  from  the  vessel,  and  about  9000  bags,  residue  of 
the  cargo,  were  still  on  board,  there  was  a  violent  hurricane  at 
Port  Louis,  which  drove  the  ship  ashore,  and  she  became  a  total 
wreck. 

The  Lord  Chief  Justice  told  the  jury  that  the  policy  had  at- 
tached  at  Mauritius  at  the  time  of  the  loss,  and  that  the  defendants 
were  liable  in  respect  thereof  upon  the  policy. 

The  defendants'  counsel  tendered  a  bill  of  exceptions  to  this 
ruling. 

Quain,  Q.  0.  (J.  C.  Mathew  with  him),  in  support  of  the  excep- 
tions. If  this  had  been  a  policy  on  ship,  it  may  be  that  the  risk 
would  have  attached  on  her  arrival  at  Mauritius  in  good  physical 
safety :  1  Amould  on  Insurance,  8rd  ed.  388.  But,  on  this  policy 
on  chartered  freight,  the  risk  did  not  attach  until  the  ship  was  ready 
to  proceed  on  the  voyage  insured :  1  Amould,  3rd  ed.  412,  referring 
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to  Tange  v.  Watts.  (1)  It  appears  from  the  charter  under  which  the  1870 
freight  insured  was  to  be  earned,  that  there  was  an  existing  charter  Foiot 
under  which  the  Edmund  GraJuim  was  about  to  proceed  from  Cal-  unrriD 
cutta  to  Mauritius ;  and  this  charter  was  intended  to  take  her  up  ^^  ^^ 
from  the  termmation  of  that  adventure  at  the  latter  port,  and  the 
policy  to  attach  at  the  same  moment.  At  the  time  of  the  loss  of 
the  ship,  no  preparation  had  been  made  for  proceeding  on  the 
voyage  to  Akyab ;  there  were  still  9000  bags  of  rice  unshipped. 
Suppose  this  had  been  a  policy  on  goods  at  and  from  Mauritius, 
the  policy  clearly  would  only  have  attached  at  Mauritius  when  the 
ship  was  ready  to  receive  cargo  and  cargo  was  purchased  and 
ready  to  load.  Speaking  of  chartered  freight,  Mr.  Amould  says 
(1  Amould,  3rd  ed.  419) : '' A  policy  on  freight  attaches,  not  from  the 
loading  goods  on  board  on  the  voyage  insured,  but  from  the  ship's 
breaking  ground  on  the  voyage  on  which  freight  is  to  be  earned 
under  the  charterparty."  For  this  Thompson  v.  Taylor  (2),  Eomcastle 
V.  Buart  (3),  and  Davidson  v.  Willasey  (4),  are  cited.  Again,  he  says, 
at  p.  421 :  **  The  policy  does  not  attach  unless  there  be  an  inception 
of  the  voyage  insured  ;•'  and  at  p.  423 :  '*  When  that  which  is  deno- 
minated freight  is  in  fact  the  chartered  hire  for  the  use  of  the  ship  on 
a  certain  voyage,  the  right  to  this  stipulated  hire  begins  immediately 
the  ship  breaks  ground  on  the  agreed  voyage,  quite  irrespective  of 
any  question  touching  cargo."  Here,  the  voyage  was  not  in  any 
sense  commenced  at  the  time  the  loss  happened ;  the  ship  had  not 
in  fact  completed  her  voyage  to  Mauritius.  The  interest  of  the 
assured  in  the  chartered  freight,  under  these  words  "  at  and  from," 
did  not  commence  with  the  arrival  of  the  ship  at  Mauritius,  for 
then  she  was  not  in  a  condition  to  earn  it,  and  she  never  was  so. 

[Lush,  J.  According  to  the  argument^  the  word  ''at"  would 
have  received  two  different  meanings,  if  the  policy  had  covered 
both  ship  and  freight.] 

Tes.  The  ship  was  at  Mauritius:  but^  if  she  was  not  there 
ready  to  receive  cargo  or  to  proceed  on  the  chartered  voyage,  she 
was  not  there  for  the  purpose  of  earning  the  chartered  freight 
In  Barber  v.  Fleming  (5),  the  voyage  covered  by  the  policy  had 

(1)  2  Str.  1251.  (3)  7  East,  400. 

(2)  6  T.  R.  478.  (4)  1  M.  &  S.  813. 

(5)  Law  Kep.  5  Q.  B.  59. 
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1870  commenoedy  though  that  portion  of  the  Toyage  in  which  the  freight 
Foley  was  to  be  earned  had  not.  The  ship,  being  at  Bombay,  was  char- 
Vm%D  *®^^  ^^^  *  voyage  "  from  Howland's  Island  to  a  port  in  the  United 
FiBE,  &a^  Kingdom,  for  a  full  cargo  of  guano :"  the  owner  insured  her  "  at 
and  from  Bombay  to  Howland's  Island,"  while  there,  and  thence 
to  a  port  in  the  United  Kingdom,  *'  on  freight,  chartered  or  other- 
wise, valued  at  36002. :"  the  ship  sailed  in  ballast  from  Bombay^ 
and,  while  on  her  voyage  to  Howland's  Island,  was  lost :  and  it  was 
held  that  the  plaintiff  was  entitled  to  recover.  Blackburn,  J., 
in  the  course  of  his  judgment,  after  referring  to  Phillips  on  In« 
surance,  §  835  (I),  expressly  guards  himself  ^against  being  sup* 
posed  to  say  in  the  present  case,  that,  if  the  owners  had  been 
carrying  freight  from  Bombay  to  Howland's  Island,  that  might  not 
raise  a  different  question."  Here,  the  defendants  have  nothing  to 
do  with  the  voyage  from  Calcutta  to  Mauritius.  The  ground  of 
the  decision  in  Barber  v.  Fleming  (2)  was,  that,  as  the  ship  had 
sailed  from  Bombay  in  ballast,  with  the  sole  object  of  going  to 
Howland's  Island  in  order  to  earn  the  chartered  freight,  the 
interest  had  attached.  Here,  however,  the  vessel  did  not  go  to 
Mauritius  to  earn  the  chartered  freight,  but  to  deliver  another 
cargo :  and  this  distinguishes  the  case  from  Thompson  \.J[!aylor  (3), 
and  from  Eorncastle  v.  Stiart  (4),  which,  though  decided  upon  the 
authority  of  Hiompson  v.  Taylor  (3),  is  also  distinguishable  from  it. 
Speaking  of  Eornc^istte  v.  Suart  (4)  in  Forbes  v.  Come  (5),  Lord 
EUenborough  says :  "  There,  however,  there  was  one  charterparty 
for  the  outward  and  homeward  voyage,  and  the  freight  was  entire. 
That  is  the  only  ground  upon  which  the  decision  can  be  sustained." 
There  is  no  such  entirety  of  voyage  here.  In  Davidson  v.  WH- 
lasey  (6),  one  half  of  the  homeward  cargo  was  already  on  board, 
and  the  remainder  on  shore  ready  to  be  shipped,  at  the  time  of 
the  loss. 

The  principle  is  very  clearly  stated  in  1  Parsons  on  Insurance, 
172,  et  seq.  And,  at  p.  182,  he  puts  this  case :  *'  If  a  ship,  be 
chartered  to  go  from  one  port  to  a  second,  and  from  the  second  to 
a  third,  and  from  the  third  to  a  fourth,  and  so  on,  and  the  charterer 

(1)  Law  Rep.  5  Q.  B.  at  p.  72.  (4)  7  East,  400. 

(2)  Law  Bap.  5  Q.  B.  59.  (5)  1  Gamp.  520,  521. 

(3)  6  T.  R.  478.  (6)  1  M,  &  S.  813. 
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is  to  pay  one  isirhole  freight  for  the  whole  round  Yojage,  and  the        1870 
owner  insures  this  whole  freight,  the  insurable  interest  of  the      folky 

owner  in  the  whole  begins  when  the  ship  sails  under  this  charter      „  ^ 

on  the  first  passage.  (1)  We  think  this  would  be  so  whether  she  Fms,  &o^ 
had  goods  on  board  then  or  not.  Nor  can  we  see  good  reason  for 
holding  that  this  insurance  woidd  not  attach  for  the  whole  round 
YoyagOi  when  the  ship  sails  in  ballast  for  the  port  at  which  the 
charter  is  to  commence:"  Bdbinson  y.  Manufaeturers^  In^wrance 
Co.  (2)  And  in  a  note  in  p.  182  he  refers,  in  confirmation  of  the 
general  doctrine,  to  a  dictum  of  Homer,  J.,  in  BUey  y.  Hartford 
Inawranee  Co.  (3)  There  was  no  entire  yoyage  here  from  Calcutta 
all  round  at  one  freight.  The  yoyage,  the  freight  for  which  was 
insured,  neyer  commenced. 

Sir  O.  Ebnyman^  Q,0.  {WaiJcin  WHItams  and  Cohen  with  him), 
contra,  was  not  called  upon. 

E^KLLT,  C.B.  The  plaintiff  has  insured  certain  chartered  freight 
**  at  and  from  Mauritius  to  rice  ports,  and  at  and  thence  to  a  port 
in  the  United  Kingdom."  A  total  loss  has  occurred,  the  ship 
haying  been  by  a  peril  of  the  sea  destroyed  some  little  time  after 
her  arriyal  at  Mauritius,  but  before  the  cargo  which  she  had 
brought  from  Calcutta  was  completely  discharged.  It  is  now  in- 
sisted on  the  pari  of  the  insurers  that  the  loss  is  not  within  the 
policy.  The  question  turns  upon  the  construction  of  the  words  "  at 
and  from."  Mr.  Quain  has  contended  that  the  interest  in  this 
chartered  freight,  and  the  risk  under  the  policy,  must  be  taken  to 
attach  only  on  the  commencement  of  the  yoyage  insured,  or  at  the 
earliest  from  the  time  the  yessel  had  discharged  the  cargo  which 
she  had  brought  to  Mauritius.  The  first  question  is,  whether  that 
18  the  true  construction  of  this  policy.  It  requires  no  argument  to 
shew  that,  where  freight  is  insured  ''  at  and  from  "  a  giyen  port,  it 
is  insured  as  long  as  the  ship  is  at  that  port.  The  case,  howeyer, 
is  pat  upon  another  ground.  It  is  said  that  the  interest  only  at- 
taches on  a  policy  like  this, — ^that  the  risk  only  attaches,  when  the 
Toyage  on  which  the  freight  is  to  be  earned  has  commenced :  and 
it  is  insisted  that  the  risk  here  could  not  commence  before  the 

(1)  Citing    Thompson    v.    Taylor,         (2)  1  Met  (American)  143, 146. 
6  T.  R.  478.  (3)  2  Oonn.  (American)  868. 
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1870       cargo  was  discharged.    If  that  argnment  be  correct^  it  amounts  to 
Fousr      this^  that  there  never  can  be  an  effective  insurance  on  freight  to 
TJhitid      ^^  earned  on  a  voyage  from  a  given  port,  until  the  ship  is  in  a 
PiBB,  &a,    condition  to  receive  goods  on  board.    But  we  find  a  long  series  of 
cases,  beginning  with  Thompson  v.  Taylor  (1)  and  coming  down  to 
the  recent  case  of  Barber  v.  Fleming  (2),  which  conclusively  esta- 
blish the  contrary.    The  real  doctrine  is  this :  if  the  voyage  by 
means  of  which  the  chartered  freight  is  to  be  earned  has  com- 
mencedy  there  is  an  inchoate  interest  in  the  freight,  and  the  risk 
attaches,  provided  the  language  of  the  charter,  taken  with  the  policy, 
will  warrant  that  view  of  the  case.     In  Barber  v.  Fleming  (2) 
the  plaintiff  chartered  his  ship  Cambodia^  then  lying  at  Bombay, 
for  a  voyage  ^'  from  Howland's  Island  (one  of  the  Chincha  Islands) 
to  a  port  in  the  United  Kingdom,''  for  a  full  cargo  of  guano,  freight 
to  be  paid  at  port  of  discharge.    He  effected  an  insurance  with  the 
defendant,  *'  at  and  from  Bombay  to  Howland's  Island,  while  there, 
and  thence  to  a  port  in  the  United  Kingdom,  on  freight,  chartered 
or  otherwise,  valued  at  3600Z.,  in  the  ship  Cambodia^*  with  liberty 
to  touch  and  stay  at  any  ports.    The  ship  sailed  from  Bombay,  in 
ballast,  for  Howland's  Island,  intending  to  call  at  a  port  in  New 
Zealand  for  water.     She  got  on  shore  on  the  coast  of  New  Zealand, 
and  was  lost    The  Court  of  Queen's  Bench  held,  that,  as  the  ship 
had  sailed  in  ballast  from  Bombay,  with  the  sole  object  of  going  to 
Howland's  Island  in  order  to  earn  the  freight  under  the  charter 
from  thence  to  the  United  Kingdom,  the  interest  in  the  chartered 
freight  had  commenced,  and  the  plaintiff  was  entitled  to  recover 
for  a  total  loss.    There,  it  is  clear,  the  vessel  could  only  commence 
earning  the  freight  at  Howland  s  Island ;  and  yet  the  plaintiff  was 
held  to  have  an  insurable  interest  in  the  chartered  freight,  which 
was  covered  by  the  policy.    It  is  true  that  in  that  case  the  ship 
sailed  in  ballast  from  Bombay;  whereas  here  the  vessel  sailed 
with  cargo  from  Calcutta  to  Mauritius.    But  the  question  is,  what 
was  it  that  gave  the  owner  the  inchoate  right  to  the  chartered 
freight?   Thompson  v.  Tayhr  (1)  is  quite  conclusive.    There,  a  ship 
was  chartered  from  London  to  Teneriffe,  there  to  take  on  board  a 
certain  number  of  pipes  of  wine,  and  proceed  therewith  to  Bar- 
badoes,  for  which  the  owner  was  to  receive  ^  for  the  freight  and 

(1)  6  T.  R.  478.  (2)  Law  Rep.  6  Q.  B.  59. 
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hire  of  the  ship  for  the  said  voyage,"  a  certain  sum  per  pipe.    The       1870 

ship  sailed  on  the  voyage,  and  was  captured  before  she  reached      Foley 

Teneriffe ;  and  yet  it  was  held  that  a  policy  on  freight  "  at  and     united 

from  London  to  Teneriflfe,  at  and  from  thence  to  any  of  the  West  ,  ^'*"»  *^;! 

'  •'  IksubanceOo. 

India  Islands  (Jamaica  excepted)/'  ^c.,  attached  from  the  sailing 
of  the  ship  from  London.  There,  as  here,  the  freight  could  not 
begin  to  be  actually  earned  until  the  arrival  of  the  ship  at  the 
port  first  named.  Substitute  Calcutta  for  London,  and  Mauritius 
for  Teneriffe,  and  the  two  cases  are  identical.  Lord  Kenyon  there 
puts  the  decision  upon  clear  and  intelligible  grounds.  After 
alluding  to  Tonpe  v.  Waits  (1),  he  says  (2) :  "  The  property  against 
the  loss  of  which  the  assured  wished  to  be  indemnified  is  that 
which  he  had  a  right  to  receive  under  the  charterparty ;  and  it 
seems  now  admitted  that,  if  the  contract  had  its  inception,  if  any- 
thing were  done  under  it  by  the  plaintiff  who  let  his  ship  to  hire, 
his  right  to  freight*  commenced.  That  depends  on  the  words  of 
the  charterparty,  which  are  '  that  the  ship  should  on  or  before  the 
9th  of  February  depart  out  of  the  river  Thames  and  directly  pro- 
ceed to  Port  Orotava  in  Teneriffe,  and  after  the  ship  should  be 
ready  to  receive  goods  lie  twenty  days  and  load  and  receive  on 
board  her  from  Messrs.  Cox  500  pipes  of  wine,  and  then  sail  and 
proceed  to  Barbadoes.'  Now,  it  seems  to  me  that  the  argument  on 
behalf  of  the  plaintiff  is  well  founded,  that  there  w^as  an  inception 
of  this  contract  by  the  owner  of  the  ship ;  for  the  ship  did  sail 
from  the  Thames  towards  Teneriffe,  and  was  captured  in  the 
course  of  that  voyage.''  That  brings  us  to  consider  what  are  the 
terms  of  this  charterparty.  It  is  agreed  that  tl\e  ship,  then  at 
Calcutta,  *^  shall  sail  and  proceed  on  her  present  voyage  to  Mauri- 
tins,  and,  having  discharged  her  cargo  there,  shall  with  all  con- 
venient speed  sail  and  proceed  to  Akyab  for  orders  to  load  there," 
a  cargo  of  rice  for  the  United  Kingdom,  for  certain  freight 
payable  on  delivery.  Now,  it  is  the  express  contract  in  the  charter- 
party  that  the  voyage  shall  commence  at  Calcutta:  and  the 
inchoate  right  to  the  chartered  freight  attached  when  the  voyage 
from  Calcutta  commenced.  It  would  be  very  prejudicial  to  the 
interests  of  owners  of  ships  if  it  were  otherwise.  The  owner  of  a 
ship  at  Calcutta  may  have  incurred  considei-able  expense  in  putting 

(1)  2  Str.  1251.  (2)  G  T.  R.  at  p.  481. 
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1870        his  ship  in  a  condition  to  proceed  (as  here)  to  Maaritios,  and  from 

Foley     Mauritius  to  the  rice  ports,  and  thence  home.    The  policy  was  in- 

tJHma>      tended  to  indemnify  him  against  the  loss  of  that  outlay  before  the 

Fire,  &a,    arrival  of  the  ship  at  the  port  where  the  freis:ht  was  to  be  earned. 
IhsubahcbGo.  . 

I  think  it  is  no  objection  to  his  right  to  recoveri  that  the  loss  took 

place  before  the  whole  of  the  Calcutta  cargo  was  landed  at  Mauri- 
tius. The  words  ^'  at  and  from  "  in  their  oixlinary  signification 
include  the  whole  period  the  ship  was  actually  at  Mauritius.  It 
was  during  that  period  that  the  loss  occurred.  I  think  that  was  a 
loss  within  the  meaning  of  this  policy,  and  that  the  charge  of  the 
Chief  Justice  of  the  Common  Pleas  was  right,  and  the  plaintiff 
entitled  to  judgment 

Martin,  B.  I  am  of  the  same  opinion.  The  question  turns 
upon  the  meaning  of  what  appear  to  me  to  be  very  plain  and 
simple  words.  The  risk  insured  by  this  policy  is  '*  at  and  from 
Mauritius  to  rice  ports,  and  at  and  thence  to  a  port  or  ports  of  call 
and  discharge  in  the  United  Kingdom,  &c,  on  chartered  freight, 
valued  at  1150Z."  The  policy  states  what  are  the  risks  insured 
against,  and  the  loss  to  the  owner  is  by  one  of  those  risks.  Now, 
to  ascertain  what  the  chartered  freight  was,  we  must  have  re- 
course to  the  charterparty.  By  that  it  is  agreed  that  the  ship, 
being  tight,  &c.,  ''  shall  with  all  convenient  speed  sail  and  pro- 
ceed on  her  present  voyage  (from  Calcutta)  to  Mauritius,  and, 
having  discharged  her  cargo  there,  shall  with  all  convenient  speed 
sail  and  proceed  to  Akyab  for  orders  to  load  there,  and  shall 
load  from  the  charterers  a  full  cargo  of  rice,  •  .  .  and  proceed 
therewith  to  Cork,  &c.,  for  orders  to  discharge,"  &c.  Freight  was 
to  be  paid  on  delivery,  for  that  service.  The  plaintiff  meant  to 
insure,  and  the  defendants  meant  to  indemnify  him  against  the 
loss  of,  that  chartered  freight.  Now,  what  has  occurred  ?  The 
ship  sailed  from  Calcutta  to  Mauritius,  and  while  there  the  ship 
was  lost.  Why  should  the  plaintiflf  not  be  indemnified  against  the 
freight  which  he  has  thus  lost  ?  Apart  from  the  fact  that  a  por- 
tion of  the  cargo  deliverable  at  Mauritius  still  remained  undelivered 
at  the  time  of  the  loss,  this  seems  to  me  to  be  as  plain  a  ease  as 
can  be.  If  any  authority  were  wanting,  that  of  Cockbum,  C.  J.,  in 
Barber  v.  Fleming  (1)  appears  to  me  to  be  quite  conclusive.     He 

(1)  Law  Bep.  5  Q.  B.  59,  67. 
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says :  '*  From  the  moment  that  a  vessel  is  chartered  to  go  from  port  1870 
A.  to  port  B.9  and  at  port  B.  to  take  a  cargo  and  bring  home  that  Folit 
cargo  to  England,  or  to  take  it  to  any  port,  which  I  will  call  port  ui,^^ 
C,  for  freight,  the  ship-owner,  having  got  such  a  contract,  has  an  *"«■»  *cu 
interest  nnquestionably  in  earning  the  freight  secured  to  him  by 
the  charter;  and,  having  such  an  interest,  it  is  manifest  that  that 
interest  is  insurable ;  and  he  loses  the  freight  and  benefit  of  his 
charter  just  as  much  by  the  ship  being  disabled  on  her  voyage  to 
the  port  at  which  the  cargo  is  to  be  loaded  and  from  which  it  is  to 
be  brought,  as  he  would  lose  it  by  the  disaster  arising  from  the 
perils  insured  against  between  the  port  of  loading  and  the  port  of 
diacharge.  It  is,  therefore,  an  appreciable,  tangible  interest,  and 
I  entertain  no  doubt  it  is  an  interest  that  can  be  insured.  It  is  a 
£BtlIacy  to  say  the  freight  is  earned  simply  by  bringing  the  cargo 
from  the  port  of  loading  to  the  port  of  discharge ;  the  freight  is 
earned  by  the  whole  voyage  which  it  is  necessary  to  make  to  fetch 
the  cargo  and  bring  it  home."  I  entirely  concur  in  every  word  of 
that  It  is  both  good  law  and  good  sense.  In  all  probability,  the 
tact  was  that  the  owners  here  were  already  insured  from  Calcutta 
to  Mauritius ;  so  that,  if  they  had  insured  by  this  policy  the  freight 
for  the  entire  voyage,  a  portion  would  have  been  insured  twice. 

Mellob,  J.  I  am  entirely  of  the  same  opinion.  Having  .listened 
to  the  reasons  given  by  the  Lord  Ohief  Baron  and  my  Brother 
Martin,  it  seems  to  me  to  be  so  plain  that  there  is  no  real  founda- 
tion for  Mr.  Quain's  argument,  that  I  do  not  think  it  necessary  to 
iuld  a  word. 

Lush,  J.  I  am  of  the  same  opinion.  The  question  is,  when 
did  the  risk  upon  this  policy  attach  ?  The  ship  was  chartered  to 
proceed  from  Calcutta  to  Mauritius,  and,  having  discharged  her 
cargo  there,  was  to  go  to  the  rice  ports  and  there  load  a  cargo  of 
rioe  for  the  United  Kingdom,  for  a  certain  freight  payable  on 
delivery.  The  policy  describes  the  risk  to  be  '^  at  and  from  Mauri- 
tius to  rice  ports,  and  at  and  thence  to  a  port  of  discharge  in  the 
United  Kingdom ;"  and  the  interest  insured  is  '*  chartered  freight^ 
valued  at  115021"  The  vessel  was  lost  after  her  arrival  at  Mauri- 
tius^ and  after  part  of  her  cargo  had  been  discharged,  but  before  the 
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1870  residae  was  unshipped.  Mr.  Qoain  contends  that  the  word  '*  at"  is  to- 
Yam  receive  some  qualification ;  and  that»  because  at  the  time  of  her 
TTiiiTiD      ^^^^  ^^®  vessel  was  not  in  a  state  of  complete  readiness  to  proceed 

PiM,  &Co    at  once  to  Akyab,  the  risk  intended  to  be  covered  by  the  policy 
Ihsusahcb  Co.  .^ 

had  not  attached.    He  has  cited  no  authority  for  that  position; 

and  I  am  at  a  loss  to  discover  any  principle  upon  which  it  can  be 
sustained.  The  vessel  was  at  Mauritius,  and  in  the  course  of  pro- 
secuting the  voyage  described  in  the  charterparty.  The  only 
question  is,  whether  the  loss  of  the  ship  prevented  the  plaintiff 
from  earning  the  freight.  That  brings  it  to  this,  whether  the- 
plaintiff  had  an  insurable  interest  in  the  subject-matter  of  in- 
surance, viz.  the  chartered  freight.  So  long  as  the  earning  of 
freight  is  a  mere  matter  of  speculation,  there  is  no  insurable 
interest.  But  here  the  freight  was  already  secured :  it  was  char- 
tered freight.  The  vessel  was  therefore  as  much  in  the  course  of 
the  prosecution  of  the  voyage  at  the  time  of  the  disaster  as  if  the 
cargo  which  she  carried  from  Calcutta  had  been  fully  discharged. 
Mr.  Quain  admits  that  if  the  entire  cargo  had  been  discharged,  the 
loss  would  have  been  a  loss  within  the  terms  of  the  policy.  I 
must  confess  I  do  not  see  why  the  ship  was  not  as  much  engaged 
in  the  prosecution  of  her  voyage  as  if  she  had  actually  left  Mauri- 
tius. What  she  was  doing  was  preparatory  to  her  voyage  to 
Akyab.  I  think  the  chartered  freight  on  that  voyage  was  clearly 
an  insurable  interest,  and  that  the  plaintiff  has  been  prevented 
from  earning  it  by  one  of  the  perils  against  which  the  policy  was 
intended  to  insure  him. 

Haknen,  J.    I  have  nothing  to  add  to  what  has  fallen  from  the 
rest  of  the  Court. 

Cleabby,  B.    Nor  have  I. 

Judgment  for  the  plaintiffs 

Attorneys  for  plaintiff :  Thomaa  dk  EoUams. 
Attorneys  for  defendants :  Parker  dk  Clarke. 
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VICKERY  AND  WIFE  v.  THE  LONDOI^,  BRIGHTON,  AND  SOUTH  1870. 

COAST  RAILWAY  COMPANY  '  Feb.  23. 


TtuDoiian  of  Cotis — WrU  of  Inquiry — Fees  to  a"  Oood  Jwry,^ 

A  judge*s  order  was  obtained  by  the  plaintiffs  for  a  *'  good  jury,"  on  an  inquiry 
'before  the  Secondary,  in  an  action  against  a  railway  company  for  negligence,  and 
the  sheriff,  in  accordance  with  the  uniform  practice  since  the  passing  of  the 
•6  Gea  4,  c.  50,  returned  a  jury  selected  from  the  list  of  special  jurors.  They 
were  paid  each  one  guinea;  and  the  master,  on  taxation,  allowed  the  pay- 
ment : — 

Beid,  that  such  payment  was  reasonable  and  sanctioned  by  practice,  and  that  it 
was  properly  allowed  by  the  master. 

Action  against  the  London,  Brighton,  &c.,  By.  Co.  to  recover 
damages  for  injuries  sustained  by^  the  plaintiffs  [wife  through 
die  n^Iigence  of  the  defendants'  servants.  The  defendants 
suffer^  judgment  to  go  by  default ;  and^  on  the  trial  of  a  writ 
of  inquiry  before  Mr.  Secondary  Potter,  the  damages  were  assessed 
4tt  1802. 

On  taxation  of  the  plaintifiEs'  costs,  the  master  allowed  the  feeSi 
'briefs,  &C.,  of  two  coimsel,  and  also  a  payment  of  121,  12s.  to  the 
jury,  on  the  ground  that  they  were  a  "  good  jury  "  under  a  judge's 
order,  selected  from  the  list  of  jurors  usually  summoned  to  serve 
4m  special  juries. 

Lopes,  Q.C.,  in  Hilary  Term,  obtained  a  rule  nisi  to  review  the 
taxation,  on  the  grounds  that  two  counsel  were  never  allowed  on  a 
writ  of  inquiry,  and  that  the  payment  of  12/.  128.  to  the  jury  was 
-excessive  and  ought  not  to  have  been  allowed. 

Jan.  31.  PrerUiee,  Q.C.,  and  Theaigery  shewed  cause.  The 
master,  having  all  the  circumstances  of  the  case  before  him,  has, 
in  the  exercise  of  his  discretion,  thought  it  reasonable  that  two 
.4X>iuiseI  should  be  employed. 

[Lape$  intimated  that  he  abandoned  that  point] 

Secondly,  as  to  the  allowance  to  the  jury;  for  forty-five  years 
fast  it  has  been  the  practice  to  pay  a  fee  of  one  guinea  each  to 
Jurymen  summoned  under  an  order  for  a  *'  good  jury,"  they  being 
in  &ct  selected  from  the  class  of  persons  who  usually  are  summoned 
io  serve  on  special  juries :  and  it  is  now  too  late  to  object  to  such  allow* 
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1870       ance.  They  referred  to  the  statutes  3  Geo.  2,  c.  25,  24  Geo.  2,  c.  18,. 


VicMBY     6  Geo.  4,  c.  50,  ss.  34,  35,  52,  and  7  Wm.  4  &  1  Vict.  c.  55 ;  Eeg. 

BiiioHTOH,iko.  r.  40 ;  1  Tidd's  Practice,  9  ed.  787 ;  2  Archbold's  Practice,  11th  ei 
Bailwat  Co.  gg^  ^  2  L^gh'g  Practice,  2  ed.  798 ;  Gray  on  Costs,  365 ;  Wilkinson 

V.  Malin  (1) ;  Price  v.  FFtZ7tam8.  (2) 

Xopes,  Q-C  and  Mangles,  in  support  of  the  rule.  The  6  Geo.  4, 
c.  50,  does  not  apply  to  **  good  juries,"  and  they  are  not  upon  the 
same  footing  as  special  jurymen.  A  ''  good  jury  "  is  not  like  a 
special  jury :  there  is  no  nominating  or  striking  or  reducing.  It 
would  be  assuming  the  functions  of  parliament  to  hold  that  the 
mere  practice  of  paying  such  persons  the  same  fees  that  are  paid 
to  special  jurors  gives  a  right  to  impose  such  a  charge  upon  the 
unsuccessful  litigant.  In  Calvert  v.  Oardan  (3),  the  Court  say : 
"A  good  jury  is  not  a  special  jury  within  the  meaning  of  the 
several  Acts  on  the  subject  of  juries ;  and  the  master  now  certifies 
that  both  before  and  since  the  late  statute  (4),  the  practice  had 
been  invariably  to  disallow  the  extra  expense  of  a  good  jury  upon 
the  execution  of  a  writ  of  inquiry."  None  of  the  authorities  cited 
on  the  other  side  say  anything  about  the  amomit  of  fees  payable 
to  the  jurors. 


BoYiLL,  C. J.    It  is  very  desirable  that  there  should  be  some 

settled  rule  upon  the  subject  of  these  fees,  and  we  will  take  time 

for  deliberation. 

Our.  adv.  wJi.  (5) 


(1)  1  0.  &  M.  237. 

(2)  5  DowL  160. 

(8)  8  M.  &  R.  124, 129. 

(4)  6  Geo.  4,  c.  50. 

(5)  The  following  certificates  weit 
referred  to  during  the  argument : — 

From  Mr.  Secondary  Potter.  "  Pre- 
viously to  the  passing  of  the  Jury  Act, 
6  Geo.  4,  c.  50,  there  was  a  list  of 
respectable  tradesmen  in  constant  at- 
tendance at  the  sheriff's  office  to  try 
all  writs  of  inquiry,  which  writs  were 
then  taken  daily.  If  the  parties  re- 
quired a  better  jury,  an  order  was  ob- 
tained for  a  good  jtery^  and  the  jurors 


were  of  the  same  class  of  persons  as 
formed  the  common  jury  tiying  causes 
in  the  superior  Courts.  After  the  pass- 
ing of  the  Jury  Act,  the  jury  in  con- 
stant attendance  at  the  sheriff's  office 
was  discontinued,  and  all  juries  were 
composed  of  common  jurymen  taken 
out  of  the  same  list  of  persons  as  com- 
posed the  common  juries  for  the  superior 
Courts,  and  consequently  a  good  jury, 
under  that  name,  no  longer  existed.. 
Afterwards,  when  the  sheriffs  received 
an  order  for  a  good  jury,  it  was  treated 
as  an  order  for  a  special  jury,  and  the 
jury  were  nominated  and  treated  as  a 
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Feb.  23.    The  judgment  of  the  Court  (Bovill,  C.J.,  Montague       1870 
Smithy  and  Brett,  JJ.)  was  delivered  by  yioexbt 

Bovill,  C.J.    An  application  was  made  for  a  review  of  the     London, 
taxation  of  costs  in  this  case,  first,  with  reference  to  the  number  of  RAa^T'co!' 
counsel  allowed  by  the  master,  which  point  was  disposed  of  in  the 
coarse  of  the  argument;  and  secondly,  on  the  ground  that  the 
master  had  allowed  the  costs  of  a  good  jury,  and  the  fees  paid  to 
the  special  jurors  upon  the  execution  of  a  writ  of  inquiry. 

The  defendants  had  suffered  judgment  to  go  by  default ;  and 
the  plaintifii)  then  applied  for  and  obtained  a  judge's  order  for 
a  good  jury.  The  sheriff  accordingly  summoned  such  jury  from 
the  special  jury  list,  and  the  sum  of  one  guinea  was  paid  to  each 
juryman,  which  payment  has  been  allowed  by  the  master. 

The  practice  of  ordering  a  good  jury  existed  long  before  the 
passing  of  the  Acts  which  regulate  special  juries.  Those  statutes 
do  not  relate  to  writs  of  inquiry ;  and  by  the  rules  of  Court  a  good 
jury  cannot  be  had  without  the  order  of  a  judge.  The  judge  exer- 
cises his  discretion  as  to  whether  it  is  a  fit  case  for  a  good  jury ; 
and,  if  he  makes  the  order,  it  has  long  been  settled  that  the  costs 
of  the  good  jury  are  to  be  allowed  on  taxation.  Wilkinson  v. 
Malin.  (1)  The  principal  object  in  obtaining  an  order  for  a  good 
jnry  since  the  Act  of  6  Geo.  4,  c.  50,  has  been,  that  the  jury 
should  be  selected  from  the  special  jnry  list,  instead  of  from  the 
common  jury  list ;  see  Price  v.  Williams  (2) ;  and  tlie  practice  of 
the  Secondaries  in  the  city  of  London  ever  since  the  passing  of 
that  Act  has  been,  when  such  an  order  is  made,  always  to  select 


jury,  and  in  Conrt  received  one 
goiiMa  each  in  each  case.  This  has 
been  the  invariable  practice  in  London 
sinoe  the  passing  of  the  Jury  Act,  no 
nuitter  in  which  of  the  Courts  the 
action  was  brought,  and  until  the  pre- 
sent time,  so  far  as  I  undentand,  has 
always  been  allowed." 

From  the  Undersherifir  of  Middlesex. 
*'  The  practice  in  Middlesex  with  regard 
to  good  juries  is  identical  almost  with 
that  of  the  city  of  London,  viz.  that  a 
good  jury  has  usually  been  nominated 


and  summoned  from  the  special  jury 
list,  and  that,  in  all  cases  where  a  writ 
of  inquiry  is  executed  before  such  a 
good  jury,  they  receive  one  guinea 
each,  no  distinction  being  made  in  this 
respect  between  a  good  and  a  special 
jury, — ^unless  the  party  who  obtained 
the  order  chooses  to  have  the  jury 
selected  from  the  common  jury  list,  in 
which  latter  case  they  receive  10s.  6d. 
each." 

(1)  1  0.  &  M.  237. 

(2)  6  Dowl.  160. 
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1870       the  jury  from  the  special  jury  list,  and  the  jurymen  have  inyariably 

VioKXBT     been  paid  one  guinea  each  for  their  attendance.    The  practice  in 

LorooN      Middlesex  has  been  somewhat  different,  as  the  under-sheriff  has 

Brighton,  &c.  given  the  party  who  obtained  the  order,  the  option  of  having  the 

'  jury  selected  from  the  special  jury  list,  or  from  amongst  a  superior 

class  of  tradesmen  on  the  common  jury  list     If  the  jurymen 

were  selected  from  the  common  jury  list,  they  were  paid  10s.  6(2. 

each ;  but,  if  taken  from  the  special  jury  list,  they  have,  as  in  the 

city  of  London,  invariably  been  paid  one  guinea.    In  the  present 

case  the  jury  were  selected  from  the  special  jury  list,  and  were  paid 

one  guinea  each,  in  accordance  with  that  practice. 

The  usual  fee  of  a  special  juror  has  undoubtedly  been  one  guinea 
ever  since  the  passing  of  the  Act  of  6  Geo.  4,  c«  50,  ^hich  required 
a  separate  list  to  be  made  of  special  jurors ;  and  by  the  35th 
section  of  that  Act  it  is  provided  that  no  juror  shall  be  allowed  to 
take  more  than  the  judge  shall  think  just  and  reasonable,  and 
which  shall  not  exceed  1/.  Is.,  except  in  case  of  a  view ;  and  this 
statute,  therefore,  seems  to  recognize  one  guinea  as  a  proper  fee. 

If  the  practice  had  existed  and  been  sanctioned  by  the  Courts 
only  since  the  passing  of  that  Act  (a  period  of  nearly  forty-five 
years),  we  should  have  been  very  loth  to  interfere  with  it;  but^ 
upon  looking  to  the  earlier  statute  of  21  Geo.  2,  c.  18,  it  is  clear 
that  the  fee  of  one  guinea  to  special  jurors  was  at  that  time  also 
recognized  by  the  legislature ;  so  that  there  is  every  reason  to 
believe  that  for  upwards  of  one  hundred  years  the  fee  of  one  guinea 
has  been  adopted  and  approved  by  the  Courts.  In  the  Act  of 
24  Geo.  2,  c.  18,  after  referring  to  the  previous  statute  as  to  special 
juries,  s.  2  begins  with  a  recital  that  complaints  were  frequently 
made  of  the  great  and  extravagant  fees  paid  to  jurymen  returned 
under  the  former  Acts,  and  then  prohibits  the  taking  of  more  than 
the  judge  shall  think  just  and  reasonable,  not  exceeding  one  guinea, 
in  the  same  terms  as  the  subsequent  Act  of  6  Geo.  4,  c.  50. 

The  previous  statute  relating  to  special  jurors  was  the  3  Gea  2, 
c.  25;  and  s.  15  of  that  Act,  after  reciting  that  doubts  had  been 
conceived  touching  the  power  of  the  Courts  to  order  special  jurors 
to  be  summoned,  except  for  trials  at  Bar,  expressly  empowers  the 
Courts  to  order  juries  to  be  struck  for  the  trial  of  issues  in  such 
manner  as  special  juries  have  been  and  are  usually  struck  in  such 
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C!oart8  respectively  upon  trials  at  Bar.    In  the  3  G^.  2,  c.  25^  there        1870 
is  no  mention  of  the  fees  to  be  paid  to  the  special  jury ;  but,  from  the     Yiokxbt 
recital  in  the  Act  of  24  Geo.  2,  c.  18,  s.  2,  it  seems  probable  that  the     lo^k, 
payments  exceeded  one  guinea  to  each  special  juror  at  that  time.    ^^^Py'co ' 

Long  before  these  Acts  it  was  the  practice  to  summon  special 
juries  for  trials  at  Bar  (where  all  trials  originally  took  place), 
and  probably  they  were  also  summoned  for  trials  at  nisi  prius : 
see  Philpot  v.  Feeler.  (1)  And  from  the  case  of  Rex  v.  Smiih  (2), 
in  the  reign  of  George  I.,  it  would  seem  that  this  was  done 
by  a  rule  for  a  good  jury,  and  that  the  persons  summoned 
were  often  gentlemen  who  were  in  the  commission  of  the  peace. 
There  can  be  little  doubt  that  the  special  juries  were  composed  of 
the  principal  freeholders:  and  in  the  7th  edition  of  Trials  per 
Pais,  edited  by  Giles  Doncombe  in  1739,  p.  90,  it  is  stated  that  it 
was  the  practice  of  the  Courts  to  order  "  the  prothonotary  to  choose 
forty-eight  out  of  the  sheriff's  book  of  freeholders  of  the  most  sub- 
tantial  men  of  the  county."  It  also  appears  from  Salk.  405,  pL  1  and  2, 
that,  in  the  8  Wm.  3,  the  practice  of  striking  a  special  jury  from  the 
freeholders'  book  was  very  much  the  same  as  it  is  at  present. 

What  was  the  precise  date  and  origin  of  the  fees^  either  to 
special  jurors  or  common  jurors,  it  is  difficult  to  ascertain. 

In  Smith's  Commonwealth,  which  was  written  in  the  early  part 
of  the  reign  of  Queen  Elizabeth,  and  which  is  referred  to  in  the 
interesting  work  of  Mr.  Forsyth  upon  Trial  by  Jury,  it  is  stated  in 
chap.  18  that,  "  The  party  with  whom  they  have  given  their  sen- 
tence giveth  the  enquest  their  dinner  that  day  most  commonly ; 
and  this  is  all  they  have  for  their  labour,  notwithstanding  that  they 
come,  some  twenty,  some  thirty  or  forty  miles,  or  more,  to  the  place 
^here  they  give  their  verdict :  all  the  rest  is  at  their  own  charge." 

In  The  Duke  of  Bichmond  v.  Wise  (3),  23  Car.  2,  which  was  tried 
at  Bar,  and  where  a  motion  was  made  to  set  aside  the  verdict  on 
account  of  the  jury  having  been  entertained  by  the  successful 
party,  it  is  said  by  the  Court  to  have  been  usual  at  the  assizes  for 
the  jury  to  receive  a  collation  after  verdict  given,  from  him  for 
ivhom  they  find,  and  that  it  would  not  avoid  the  verdict,  but  that 
«ach  practice  ought  not  to  be.'' 

(1)  Cro.  Jac.  672.  (2)  1  Stra.  265. 

(3)  1  Vent.  124. 
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1870  It  appears,  however,  from  Powell's  Attorney's  Academy,  pub- 

YiGKSBT     lished  in  1623,  that  at  that  time  the  ordinary  and  usual  fee  to 

Lo^K      ^^^  common  juryman  was  8(2.,  and  to  each  talesman  4{Z.    At 

BBiGHTOH,Jka  p.  141  under  the  heading  of  "  Fees  at  Nisi  Prius  at  Guildhall,'' 

are  the  foUowmg  entnes : — •*  To  the  jury  per  piece,  being  of  the 

number  in  hab.  corp.,  8d"    "  To  the  rest  that  come  in  by  the 

tales,  per  piece,  4(2."    And  at  p.  142,  it  is  stated  to  be  the  same 

'^  upon  a  nisi  prius  in  the  country."    But  there  is  no  trace  of  what 

the  fees  were  to  special  jurors. 

It  is  clear,  also,  that,  in  1658  and  in  1682,  the  practice  was 
to  pay  the  special  jury  upon  a  trial  at  Bar :  see  Hunt  v.  HoUis  (1), 
where  the  jury  came  from  Dorsetshire,  and  CaMicot  t.  Earl  Pemr 
broke  (2),  where  they  were  summoned  from  Wiltshire:  and  in 
Bex  y.  Inhabitante  of  Hermitage  (3),  it  appears  at  p.  242  of  the 
report  that  the  prosecutors  paid  65Z.  to  the  jury,  who  came  up  from 
Dorsetshire  in  very  bad  weather.  In  the  5th  edition  of  Trials  per 
Pais,  published  in  1718,  after  speaking  of  certain  jurors  being 
fined  for  taldng  money  after  their  verdict,  it  is  stated  that  ''the 
practice  is  otherwise  at  this  day ;  if  it  were  not,  the  Middlesex 
juries  would  not  so  court  the  bailiffs  to  return  them  especially  to 
trials  at  Bar,  where  52.  a  man  is  a  frequent  gratuity,  sometimes 
more."  It  is  not  improbable  that,  after  the  passing  of  the  Act  of 
3  Geo.  2,  c  25,  a  similar  practice  as  to  the  fees  began  to  prevail 
with  the  special  juries  at  nisi  prius,  and  that  this  may  have  led  to 
the  enactment  in  the  24  Geo.  2,  c.  18,  limiting  the  payment  to 
one  guinea,  which  is  repeated  in  the  later  Act  of  6  Geo.  4,  c  50. 

In  the  1st  edition  of  Bacon's  Abridgment,  published  in  1736, 
and  in  the  subsequent  editions,  title  Juries  (L), ''  When  and  by 
whom  to  be  paid,"  it  is  said :  ''  Jurors  in  all  civil  causes  are  to  be 
paid  for  their  trouble  and  attendance,  and  the  quantum  is  to  be 
proportioned  according  to  the  distance  of  place,  badness  of  the 
weather,  &c. :  but,  if  they  take  any  money  or  other  reward  for 
giving  a  verdict,  they  are  not  only  punishable  at  common  law  by 
fine  and  imprisonment,  but  to  a  decies  tantum  given  by  the 
statute  of  38  Edw.  3,  c.  12,  i.e.  a  forfeiture  of  ten  times  as  much  as 
he  hath  taken.     But,  if  some  of  the  jurors  appear,  and  the  trial 

(1)  2  Sid.  77.  (2)  2  Show.  248. 

(3)  Carth.  239. 
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goes  off  pro  defectu  juratorum,  those  who  appeared  are  not  to  be        1870 

paid;  for,  nobody  has  receiyed  any  benefit  from  their  attendance,     Viokmbt 

and,  consequently,  not  obliged  to  make  them  any  recompense,     j^^'^^ 

But,  where  a  cause  was  appointed  for  trial  at  the  bar  of  B.  E.,  by  ^^^^^'^' 

a  jury  of  Wilts,  and  a  venire  returned,  and  the  jury  summoned, 

but  before  the  day  the  parties  agreed,  and,  the  summons  not  being 

countermanded,  several  of  the  jury  appeared ;  it  was  ordered,  on 

motion,  that  the  attorneys  on  both  sides  should  pay  them.    So,  if 

the  jury  find  a  special  verdict,  the  charges  of  the  jury  shall  be 

equally  borne  by  both  parties."    And  in  the  margin  there  is  the 

following  note : — ''  In  strictness,  on  a  trial  at  nisi  prius  in  the 

same  county,  they  are  only  entitled  to  8i.,  and  to  57.  on  a  trial  at 

Bar,  where  they  come  out  of  a  foreign  county ;"  citing  Trials  per 

Pais,  62,  216.    And  in  Impey's  Practice  of  the  Common  Pleas, 

4th  ed.,  published  in  1794,  at  p.  898  (1)  there  is  the  following 

passage: — ''I  understand  the  talesmen  are  now  paid  the  same  as 

the  special  jury ;  and  so  they  are  in  the  King's  Bench.  Lord  Mans-  • 

field  said  they  served  for  a  special  purpose,  therefore  they  ought  to 

be  paid  the  same  as  the  special  jurors ;  formerly,  it  was  otherwise." 

So  far  back  as  living  memory  extends,  the  fee  to  a  special  jury- 
man has  been  a  guinea ;  and  that  fee  appears  to  have  been  recog- 
nized by  Acts  of  Parliament  and  sanctioned  by  the  Courts.  It  is 
true  that  it  seems  to  depend  upon  usage :  but  many  similar  pay- 
ments, and  most  important  rights  and  privileges,  have  no  other 
foundation  than  the  usage  and  practice  of  the  Courts ;  and,  the 
payment  in  question  being  only  a  just  and  reasonable  remunera- 
tion to  the  jury  for  their  labour  and  services,  we  are  of  opinion  that 
it  may  and  ought  to  be  sanctioned,  as  it  has  hitherto  been.  No 
authority  has  been  produced  to  the  contrary ;  and  we  are  of  opinion 
tbat  the  fees  in  this  case  were  properly  paid,  and  that  the  amount 
of  them  and  also  the  other  costs  of  the  jury  were  properly  allowed. 

The  rule  was  moved  as  an  experiment,  and  must  be  discharged 

with  costs. 

Bule  diiciharffed,  with  costs. 

Attorney  for  plaintiffs :  A.  8.  Edmunds. 

Attorneys  for  defendants :  Baxter,  Bose,  Norton,  dt  Co. 

(1)  7th  ed.  p.  348. 
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Jan,  31.       JOHN  HILL,  and  Another,  PimTiONEBS ;  SIR  BOBERT  PEEL,  Babt.,  and 
'  SIR  HENRY  LYTTON  BULWER,  Knt.,  Respondents. 

ROBERT  RICHARD  BROAD  and  Another,  Petitionees;  ROBERT 
NICHOLAS  FOWLER  and  EDWARD  BACKHOUSE  EASTWICK, 
Respondents. 

ALFRED  PEGLER,  Petitioner  ;  THE  RIGHT  HON.  ROSSELL  GURNEY 

AND  PETER  MERRICK  HOARE,  Respondents. 

Parliamentary  Electiona  Act,  1868  (31  &  32  Vict,  e,  126)^Petition —Taxation 
of  Costs — Counsd*s  Fees — Consultations — Preliminary  Expenses — Instruo- 
tions/or  Brief, 

By  8.  41  of  the  Parliamentary  Elections  Act,  1868,  the  costs  of  a  petition  are  to 
be  defrayed  by  the  parties  to  the  petition  in  such  manner  as  the  Court  or  judge 
may  determine,  and  are  to  be  taxed  '*  according  to  the  same  principles  as  costs 
between  attorney  and  client  are  taxed  in  a  suit  in  Chancery  :** — 

ffdd,  on  a  general  order  for  costs  under  this  section  that  |the  parties  entitled 
under  the  order  were  entitled  to  an  indemnity  for  all  costs  that  were  reason- 
ably incurred  by  them  in  the  ordinary  course  of  matters  of  this  nature,  but 
not  to  any  extraordinary  or  unusual  expenses  incurred  in  consequence  of 
over  caution  as  to  any  particular  case,  or  from  considerations  of  any  special 
importance  arising  from  the  position  or  character  of  either  of  the  parties, 
or  any  special  desire  on  his  part  to  insure  success.  Such  extraordinary  costs  as 
an  attorney  would  not  be  justified  in  incurring  without  distinct  and  special  in- 
structions irom  his  client  ought  not  to  be  allowed ;  nor  the  costs  of  purely  col- 
lateral proceedings  upon  which  a  party  has  failed ;  nor  those  which  may  have  been 
occasioned  by  his  default,  negligence,  or  mistake. 

Where  a  principle  as  to  the  taxation  of  costs  is  involved,  the  Court  will  always 
entertain  the  question,  and,  if  necessary,  give  directions  to  the  master ;  but  where 
it  is  a  question  whether  the  master  has  exercised  his  discretion  properly,  or  it 
is  only  a  question  as  to  amount,  the  Court  is  unwilling  to  interfere  unless  there 
are  very  strong  grounds  to  shew  that  the  master  is  wrong  in  the  judgment  he  has 
formed. 

On  the  taxation  of  the  costs  ot  a  petition,  the  master  limited  the  fees  of  the 
leading  coimsel  to  100  guineas  witli  his  brief  and  25  guineas  each  day  for  a 
refresher,  and  those  of  the  junior  to  75  guineas  with  his  brief  and  15  guineas  each 
day,  in  a  case  of  an  ordinary  character,  though  the  sums  actually  paid  were  larger. 
The  Court  refused  to  interfere,  but  intimated  that,  where,  from  its  peculiar  cir- 
cumstances, a  case  was  shewn  to  be  of  more  than  ordinary  difficulty,  the  aUowanoe 
i^as  not  necessarily  to  be  so  restricted. 

The  master  disallowed  all  the  fees  for  consultations  during  the  trial,  holding 
that  they  were  covered  by  the  allowance  for  refreshers.  The  Court  directed  him  to 
"review  his  taxation  in  this  respect,  and  to  allow  such  consultations  as  he  might 
judge  to  have  been  reasonable  in  the  progress  of  the  trial. 

The  master  disallowed  all  the  costs  incurred  after  the  presentation  of  the 
petition  and  before  the  hearing,  allowing  instead  a  gross  sum  as  '^Instructions  for 
brief,"  and  there  being  no  sufficient  grounds  shewn  to  induce  the  Court  to  doubt 
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that  he  had  exercised  ft  right  judgment  in  the  matter,  they  declined  to  order  a         1870 
review.    But,  in  one  case,  where  it  was  shewn  that  there  were  special  circumstances        — 
which  the  master  did  not  appear  to  have  ta^en  into  consideration,  the  Court  ^^ 

(Willes,  J.,  dissenting)  ordered  a  review  in  that  respect.  Pkil. 

The  parties  are  entitled  to  have  the  judgment  of  the  master  upon  the  particular 
items  in  the  preliminary  expenses,  if  they  think  fit,  instead  of  their  being  included 
in  the  allowance  of  one  sum  in  gross  to  cover  the  whole  of  what  he  may  think 
ought  to  he  allowed. 

The  master  disallowed  the  costs  of  an  unsuccessful  application  at  chambers,  and 
to  the  Court  by  way  of  appeal,  to  increase  the  amount  of  the  recognizances  under 
8.  6,  sub-s.  5,  of  the  Act : — 

Bddj  that  this  was  an  entirely  collateral  matter,  and  that  the  costs  were 
properly  disallowed. 

HILL  V.  PEEL  (THE^TAMWORTH  CASE). 

This  case  was  tried  before  Willes,  J.,  on  the  15th  of  February, 
1869,  when  it  was  decided,  amongst  other  things,  that  the  respond- 
ents were  duly  elected  and  returned  for  the  borough  of  Tarn  worth ; 
and  it  was  ordered  that ''  all  the  costs^  charges,  and  expenses  of  the 
respondent  Sir  Bobert  Peel,  of  and  incidental  to  the  petition,  be 
paid  by  the  petitioners." 

The  respondent's  bill  of  costs  amounted  to  16237.  lOs.,  which  on 
taxation  was  reduced  to  972/.  18a.  The  master  altogether  dis- 
allowed the  charges  (amounting  to  907. 198.  8d.y  which  had  been 
paid  to  one  Shaw,  a  solicitor  at  Tamworth,  whose  assistance  was 
sworn  to  be  essential  to  the  conduct  of  the  respondent's  case,  con- 
sideling  them  to  be  included  in  the  sum  of  1057.  allowed  as 
^Instructions  for  brief."  The  leading  counsel  received  with  his 
brief  250  guineas,  and  50  guineas  for  a  refresher  for  each  day  the 
trial  lasted,  and  the  junior  100  guineas  with  his  brief  and  25 
guineas  each  day  for  a  refresher.  The  master  allowed  for  the 
leader  100  guineas  with  his  brief  and  25  guineas  per  day,  and  to 
the  junior  with  his  brief  75  guineas  and  15  guineas  per  day, — ^the 
refreshers  to  include  all  consultations  except  one :  the  charges  for  all 
the  ctber  consultations  were  disallowed.  The  expenses  preliminary 
to  the  hearing  of  the  petition  were  charged  in  one  item  '*  Instructions 
for  brief."    The  master  reduced  this  item  to  100  guineas. 

BROAD  V.  FOWLER  (THE  PENRYN  CASE). 

This  case  was  tried  before  Willes,  J.,  on  the  26th  of  February, 
1869,  when  it  was  decided,  amongst  other  things,  that  the  respond- 
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1870  ents  were  duly  elected,  and  it  was  ordered  that  **  all  the  cofits, 
Bnj^  charges,  and  expenses  of  the  respondents,  of  and  incidental  to  the 
petition,  be  paid  by  the  petitioners." 

The  respondents'  bill  of  costs  amounted  to  1780Z.  Is.,  which 
was  reduced  on  taxation  to^  8552L  16&  100  guineas  were  charged 
as  "  Instructions  for  brief,"  and  all  the  preliminary  expenses  in 
detail  in  addition.  The  master  struck  out  the  preliminary  charges 
and  increased  the  item  of  100  guineas  to  150  guineas.  He 
adopted  the  same  course  in  this  as  in  the  preceding  case  with 
respect  to  the  counsel's  fees,  and  consultations,  save  that  in  this 
case  he  allowed  the  counsel  with  their  brie&  an  additional  fee 
of  25  guineas,  on  account  of  the  great  distance  from  London. 
He  also  disallowed  the  costs  of  an  unsuccessful  application  which 
the  respondents  made  at  Chambers,  and  afterwards  to  the  Court 
in  Hilary  Term,  1869,  for  an  increase  in  the  amount  of  the  recog- 
nizances entered  into  by  the  petitioners,  the  petition  being  against 
two  members. 


PEGLER  V.  GURNEY  (THE  SOUTHAMPTON  CASE). 

This  case  was  tried  before  Willes,  J.,  on  the  23rd  of  April, 
1869,  .when  it  was  decided,  amongst  other  things,  that  the 
respondents  were  duly  elected  and  returned ;  and  it  was  ordered 
that  ''all  the  costs,  charges,  and  expenses  of  the  respondents, 
respectively  of  and  incidental  to  the  petition,  be  paid  by  the 
petitioner." 

The  respondent  Gurney's  bill  of  costs  amounted  to  2334Z.  4s.  6eZ., 
which  was  reduced  on  taxation  to  8472.  48.  10(2.  The  master  dis- 
allowed all  the  expenses  incurred  preliminary  to  the  hearing, 
amounting  to  about  1000/.,  including  the  attendance  at  South- 
ampton of  three  experienced  clerks  from  the  office  of  the  re- 
i^ndent's  agents,  who  were  employed  to  obtain  information 
with  a  view  to  enable  the  respondent  to  meet  the  charges 
of  bribery,  treating,  and  undue  influence  (of  which  upwards 
of  one  hundred  and  sixty  cases  were  included  in  the  particulars 
delivered  by  the  petitioner,  in  respect  of  each  of  which  it  was 
necessary  to  be  prepared  with  an  answer ;  and  in  lieu  of  all  these 
the  master  allowed  as  **  Instructions  for  brief"  lOK.    The  brief 
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was  very  volnminoos  (326  sheets),  and  contained  instructions  for  1S70 
the  examination  of  eighty-five  witnesses  on  behalf  of  the  respondent.  ttw^t. 
The  leading  connsel  received  with  his  brief  200  gnineas,  and  50  ** 
guineas  each  day  for  refreshers,  besides  consultation  fees;  the 
master  allowed  only  100  guineas  with  the  brief  and  25  guineas 
each  day  for  refreshers,  to  include  consultation  fees.  The  junior 
counsel  received  150  guineas  with  his  brief,  and  30  guineas  each 
day  for  refreshers,  besides  consultation  fees ;  the  master  allowed 
only  75  guineas  with  the  brief,  and  15  guineas  each  day  for 
refireshers,  to  include  consultation  fees. 

H.  Qiffard,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
in  each  case  for  a  review  of  the  taxation. 

Jan.  18.  H.  James,  Q.O.,  shewed  cause  against  the  rule  in  the  Tam- 
ioorih  Case,  The  allowance  of  costs  is  regulated  by  s.  41  of  the  Par- 
liamentary Elections  Act,  1868  (1),  which  enacts  that  costs  in  these 
cases  are  to  be  taxed  on  the  same  principles  as  costs  between  at- 
torney and  client  in  a  Chancery  suit.  Ck)st8  between  attorney  and 
client  do  not  mean  any  costs  the  attorney  or  his  client  may  choose  to 
incur,  but  all  such  costs  as  are  usually  and  reasonably  incurred.  It  is 
not  because  the  services  of  a  particular  counsel  can  only  be  obtained 
for  an  extravagant  fee,  and  the  client  in  his  anxiety  to  retain  his 

(1)  S.  41  of  31  &  32  Vict,  c  125,  tions,  or  unfounded  objections  on  the 

enacts  that  "  all  costs,  charges,  and  part  either  of  the  petitioner  or  the  re- 

ejqwnseB  of  and  incidental  to  the  pre-  spondent,  and  regard  being  had  to  the 

sentation  of  a  petition  under  this  Act,  discouragement  of  any  needless  expense 

and  to  the  proceedings  consequent  there-  by  throwing  the  burden  of  defraying 

on,  with  the  exception  of  such  costs,  the  same  on  the  parties  by  whom  it  has 

charges,  and  expenses  as  are  by  this  beencausedywhethersuchpartiesaie  or 

Act  otherwise  provided  for,  shall  be  not  on  the  whole  successful    The  costs 

defrayed  by  the  parties  to  the  pell-  may  be  taxed  in  the  prescribed  man- 

tion  in  such  manner  and  in  such  pro-  ner  (2),  but  according  to  the  same 

portions  as  the  Court  or  judge  may  principles  as  costs  between  attorney  and 

determine,  regard  being  had  to  the  dis-  client  are  taxed  in  a  suit  in  the  high 

allowance    of  any  costs,  charges,  or  Court  of  Chancery,  and  such  costs  may 

expenses  which  may  in  the  opinion  of  be  recovered  in  the  same  manner  as  the 

the  Court  or  judge  have  been  caused  by  costs  of  an  action  at  law^  or  in  such 

vexatious  conducti  unfounded  allega-  other  manner  as  may  be  presGribed.** 


(2)  Reg.  M.  T.  1868,  reg.  66. 
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1870  seat  is  willing  to  give  it,  that  it  is  chargeable  against  his  adyer- 
Hill  sary.  There  is  nothing  to  shew  that  this  case  was  one  of  such 
**  difficulty  as  to  justify  a  larger  fee  than  the  master  has  allowed 
here.  At  all  events,  he  has  exercised  his  discretion  in  the  matter, 
and  the  Court  will  not  interfere.  Then,  as  to  the  consultations,, 
these  are  amply  allowed  for  in  the  25  guineas  and  15  guineas 
respectively  allowed  for  refreshers. 

The  preliminary  charges  for  preparing  for  the  defence,  and  the 
payments  made  to  the  local  attorney,  were  compensated  for  by 
the  allowance  of  105/.  for  "Instructions  for  brief."  The  Court 
has  no  means  whereby  to  ascertain  what  was  reasonably  or  neces- 
sarily done.  It  is  a  matter  of  discretion,  which  must  be  left  to 
the  master  to  determine  in  each  case,  not  of  principle.  Seeing 
that  no  particulars  are  delivered  in  these  cases  until  three  days 
before  the  trial,  the  inquiries  for  which  these  charges  were  made 
were  not  confined  to  the  witnesses  intended  to  be  called,  but  pro- 
bably extended  to  general  inquiries  into  the  state  of  the  con- 
stituency, and  speculations  as  to  what  sort  of  case  the  petitioners 
were  going  to  set  up.  No  doubt,  a  reasonable  scope  should  be 
allowed  for  general  inquiry ;  but  of  that  the  master  is  the  proper 
judge.  As  to  Shaw's  bill  of  90L  19s.  8i.,  that  in  truth  contained 
chaiges  for  what  the  London  attorney's  clerk  did  or  should  have 
done  during  his  fourteen  days'  stay  at  Tam worth,  for  which  the 
master  has  allowed  105Z. 

H,  Giffdrdf  Q.G.,  and  Ledgard,  in  support  of  the  rule.  In  order 
to  defend  himself  against  the  attack  of  the  petitioners,  the  respon- 
dent must  necessarily  enter  into  extensive  inquiries ;  and  to  limit 
his  preparations  for  defence  to  the  time  when  the  particulars  are 
delivered  would  be  unreasonable.  The  object  of  s.  41  was,  that  the 
successful  party  should  have  a  complete  indemnity  for  all  expenses 
reasonably  incurred  by  him.  As  to  the  counsel's  fees,  the  question 
to  be  considered  is  whether  it  is  not  reasonable  that  the  party 
should  have  the  assistance  of  couusel  in  whom  he  has  confidence, 
and  pay  them  such  fees  as  may  induce  them  to  undertake  the  case. 
There  are  many  cases  where  fees  as  large  or  larger  than  those  paid 
here  have  been  allowed,  both  at  common  law  and  in  chancery,  as 
between  party  and  party.  Then,  as  to  the  consultations,  it  was 
reasonable  in  such  a  case  as  this  that  there  should  be  consultations 
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from  time  to  time  as  the  trial  proceeded.    [He  referred  to  Moigan        1870 

tind  Davey  on  Costs,  p.  1],  Hill 

Our.  cAv.  vuit,  _  •. 

Jan.  18.  H.  Uoyd,  Q.C.f  shewed  cause  against  the  rule  in  the 
Penryn  Case,  The  costs  of  the  unsuccessful  application  by  the 
respondent  at  chambers,  and  subsequently  to  the  Court,  as  to  the 
amount  of  security  to  be  given  by  the  petitioners,  were  properly 
disallowed;  they  related  to  an  entirely  collateral  matter.  As  to 
the  other  matters,  the  master  has  exercised  his  discretion,  and  the 
Court  will  not  interfere. 

n,  Criffard,  Q.C,  and  Sleigh,  Serjt,  in  support  of  the  rule. 

Cur.  adv.  vtdt* 

Jan.  18.  Melltshf  Q.C,  and  Horace  Davey,  shewed  cause  in  the 
Sauthampion  Case.  The  bill  upon  the  face  of  it  discloses  a  reckless 
expenditure  which  could  in  no  case  be  allowed.  The  master  has 
exercised  his  discretion,  and  it  is  impossible  to  say  that  he  has 
not  exercised  it  properly.  There  must  clearly  be  a  different  prin- 
ciple of  taxation  as  between  party  and  party  under  this  Act,  and  a 
taxation  as  between  an  attorney  and  his  own  client.  In  the  former 
case,  the  person  chargeable  is  to  pay  all  costs  which  are  justly  and 
reasonably  incurred,  not  such  as  the  attorney  in  his  anxiety  to 
ensure  his  client's  success  might  be  justified  in  incurring  for  him. 
All  that  the  Act  means  is,  that  the  taxation  shall  be  on  a  more 
liberal  scale  than  a  taxation  between  party  and  party.  If  it  had 
been  intended  to  afford  a  complete  indemnity,  the  legislature 
would  have  said  so  in  terms.  Counsel's  fees,  as  a  general  rule,  are 
left  to  the  discretion  of  the  master,  as  well  in  Chancery  as  at 
common  law :  Attorney-General  v.  Lord  Carringion  (1) ;  Bumsey 
T.  Bumsey  (2) ;  Lockstone  v.  The  London  and  Brighton  By. 
Co.  (3) 

H.  Criffard,  Q.C,  and  Ledgard,  in  support  of  the  rule.  The 
principle  contended  for  by  the  respondent  is  very  like  that  which 
Ibis  Court  acted  upon  in  Doe  d.  Hyde  v.  The  Mayor  of  Man* 
Aeder  (4),  under  words  of  a  statute  (8  &  9  Vict.  c.  18,  s.  124)  less 
large  and  comprehensive  than  those  of  the  statute  under  considera- 

(1)  6  Bear.  454.  (3)  12  C.  B.  (N,  S.)  243. 

(2)  21  Beav.  40.  (4)  12  0.  B.  474. 
Vol.  V.                                           Q  2 
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1870  iion.  The  agent  for  the  respondeBt  would  not  have  acted  prudently 
Hill  ^  ^^  fe^d  omitted  to  send  down  proper  persons  to  prepare  for  his 
^*  client's  defence  to  the  grave  charges  made  against  him,  and  it  can 

hardly  be  said  that  the  allowance  for  counseFs  fees  was  su£Scient. 

Cur.  adv.  wU. 

Jan.  31.  BoYiLL)  C.J.  The  judgment  I  am  about  to  read  is 
that  of  my  Brother  Brett  and  myself.  My  Brother  Willes  does 
not  entirely  concur  in  it ;  and,  being  unable  to  attend  to-day,  his 
judgment  will  be  delivered  by  my  Brother  Brett 

The  principle  upon  which  the  costs  on  election  petitions  are  to 
be  taxed  is  settled  by  s.  41  of  the  Parliamentary  Elections  Act, 
1868,  which  enacts  that  they  are  to  be  taxed  '^  according  to  the 
same  principles  as  costs  between  attorney  and  client  are  taxed  in  a 
suit  in  the  High  Court  of  Chancery." 

When  the  costs  in  these  cases  were  taxed,  the  master  of  this 
Court  appointed  to  perform  the  duties  required  under  the  Act, 
obtained  the  assistance  of  one  of  the  taxing  masters  of  the  Court 
of  Chancery.  We  have  in  like  manner  availed  ourselves  of  the 
assistance  of  the  senior  taxing  master  of  that  Court,  who  was  kind 
enough  to  favour  us  with  his  attendance  during  the  argument,  and 
to  give  us  such  information  as  we  required  as  to  the  practice  of  the 
Court  of  Chancery,  and  for  which  we  are  much  indebted  to  him. 

The  peculiarity  of  the  case  arises  from  the  costs  being  payable 
as  between  party  and  party,  and  having  to  be  taxed  as  between 
attorney  and  client ;  and  this  not  absolutely,  but  only  as  in  a 
suit  in  Chancery.  The  mode  of  taxation  in  such  a  case  is  stated 
in  Mr.  Osborne  Morgan  and  Mr.  Davey's  work  upon  Costs  in 
Chancery,  p.  1,  as  follows : — **  Costs  as  between  solicitor  and  client 
payable  by  one  party  to  another  will  not  include  all  costs  to 
which  the  solicitor  would  be  entitled  as  against  his  client.  It  is 
impossible  to  lay  down  with  exactness  any  rule  upon  the  subject, 
but  generally  it  would  seem  that  all  such  costs  would  be  allowed 
as  a  solicitor  would  ordinarily  incur  in  the  conduct  of  his  client's 
business,  excluding  those  extraordinary  costs  which  may  have  been 
occasioned  either  by  the  default  of  the  client,  as,  by  his  incurring 
a  contempt,  or  by  his  express  instnictions,  as,  to  employ  an  unusual 
number  of  counsel." 


V, 
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The  rule  in  the  Chancery  General  Orders  as  to  the  fees  to  be  1870 
allowed  to  solicitors  for  instmctions  for  different  proceedings  is  to  TTTf.T, 
be  found  at  p.  404  of  Morgan  and  Davey's  book,  and  is  as  follows : 
^As  to  bills  and  answers,  examinations^  affidavits,  and  petitions, 
when  the  larger  scale  is  applicable,  in  lieu  of  the  fixed  fees  for 
instructions  for  and  for  drawing,  the  taxing  master  is  to  be  at  liberty 
to  take  into  his  consideration  the  special  circumstances  of  each 
case,  and  at  his  discretion  to  make  such  allowances  for  work,  labour, 
and  expenses  properly  performed  and  incurred  in  or  about  the 
preparation  of  the  bill  or  answer,  examination,  affidavit,  or  petition, 
as  shall  appear  to  him  to  be  just,  having  regard  to  the  length  of 
the  document,  the  nature  of  the  suit,  the  interests  of  the  parties, 
and  the  fund  or  person  from  which  or  by  whom  the  costs  are  to  be 
paid." 

The  40th  order  of  the  Chancery  Consolidated  Orders,  rule  82, 
which  is  to  be  found  at  p.  350  of  the  same  book,  provides  for 
the  taxation  between  party  and  party  of  the  costs,  inter  alia,  of 
procuring  evidence  by  deposition  or  affidavit,  and  the  attendance 
of  witnesses,  and  directs  thQ  allowance  of  all  such  just  and  reason- 
able expenses  as  appear  to  have  been  properly  incurred,  but 
directs  that^  in  allowing  such  costs,  the  taxing  master  shall  not 
allow  to  such  party  any  costs  which  do  not  appear  to  have  been 
necessary  for  the  attainment  of  justice  or  for  defending  his  rights, 
or  which  appear  to  have  been  incurred  through  over  caution,  or 
n^ligence,  or  mistake,  or  merely  at  the  desire  of  the  party. 

It  appears,  therefore,  that,  even  as  between  party  and  party,  a 
liberal  scale  of  costs  is  to  be  allowed  on  taxation ;  and,  when  the 
costs  are  to  be  taxed  as  between  attorney  and  client,  it  would  seem 
that  there  should  be  an  extension  of  this  allowance.  Even  this, 
however,  must  be  subject  to  some  limitation ;  and  we  think  the 
allowance  must  be  confined  to  such  costs  as,  having  regard  to  the 
rules  and  orders  before  enumerated,  may  be  said  to  have  been 
reasonably  incurred. 

In  the  case  of  Doe  d.  Hyde  v.  The  Mayor  of  Manchester  (1), 
where,  under  a  local  Act  which  gave  "  full  costs  and  expenses," 
the  master  had  allowed  liberal  costs  as  between  party  and  party, 
and  the  Court  construed  the  Act  to  mean  that  the  costs  were  to  be 

(1)  12  C.  B.  474. 

Q  2  .  2 
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1870  taxed  as  between  attorney  and  client,  the  order  to  review  the 
Hill  taxation  was  qualified  by  confining  it  to  such  costs  as  had  been 
reasonably  expended  in  the  litigation. 

It  is  true  that  s.  41  of  the  Parliamentary  Elections  Act,  1868, 
enacts  that  "  all  costs,  charges,  and  expenses  of  and  incidental  to 
the  presentation  of  a  petition  under  that  Act,  and  to  the  proceed- 
ings consequent  thereon,"  shall  be  defrayed  in  such  manner  as  the 
Court  or  judge  may  determine,,  regard  being  had  to  any  yexatious 
conduct  or  unfounded  allegations  or  objections  on  either  side,  or 
the  causing  of  any  needless  expense  by  either  party.  That,  how- 
ever, seems  to  apply  rather  to  the  question  what  costs  are  to  be 
allowed  than  to  the  mode  of  taxing  them. 

The  order  for  costs  in  each  of  these  cases  was  general  and  without 
qualification  on  either  of  the  grounds  mentioned  in  this  section  of 
the  Act  of  Parliament ;  and  it  therefore  appears  to  us  that  the 
parties  entitled  to  their  costs  under  the  orders  were  entitled  to  an 
indemnity  for  all  costs  that  were  reasonably  incurred  by  them  in 
the  ordinary  course  of  matters  of  this  nature,  but  not  to  any 
extraordinary  or  unusual  expenses  incurred  in  consequence  of  over 
caution  or  over  anxiety  as  to  any  particular  case,  or  from  considera- 
tions of  any  special  importance  arising  from  the  rank,  po&ition, 
wealth,  or  character  of  either  of  the  parties,  or  any  special  desire 
on  his  part  to  insure  success.  We  think  also  that  such  extra- 
ordinary costs  as  an  attorney  would  not  be  justified  in  incurring 
without  distinct  and  special  instructions  from  his  client  ought  not 
to  be  allowed ;  nor  the  costs  of  purely  collateral  proceedings  upon 
which  a  party  has  failed ;  nor  those  which  may  have  been  occasioned 
by  his  default,  negligence,  or  mistake. 

A  rule  very  much  to  this  effect  was,  we  believe,  adopted  by  the 
Court  of  Session  in  Scotland  in  the  Dumfriesshire  Election  Petition, 
and  by  the  Court  of  Common  Pleas  in  Ireland  upon  the  Youghal 
and  Belfetst  Petitions.  We  are  also  of  opinion  that,  when  the 
election  judge  or  Court  orders  payment  of  the  costs  without 
qualification,  it  was  the  intention  of  the  legislature  that  the 
taxation  should  be  liberal  in  favour  of  the  successful  party,  and 
that  the  master  should  tax  the  costs  accordingly. 

A  very  wide  discretion  must  necessarily  be  left  to  the  taxing 
ofScer,  which  must  be  exercised  by  him  after  a  careful  considera- 
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tion  of  the  particular  circnmstances  of  each  case ;  and  where,  after  1870 
properly  considering  the  matter,  the  master  has  arrived  at  a  hi^, 
decision,  it  lies  npon  those  who  impeach  his  decision  to  satisfy  the  ** 
Court  that  he  is  wrong.  Where  a  principle  is  involved,  the  Court 
will  always  entertain  the  question,  and,  if  necessary,  give  directions 
to  the  master ;  but,  where  it  is  a  question  of  whether  the  master 
has  exercised  his  discretion  properly,  or  it  is  only  a  question  as  to 
the  amount  to  be  allowed,  the  Court  is  generally  unwilling  to 
interfere  with  the  judgment  of  its  officer,  whose  peculiar  province 
it  is  to  investigate  and  to  judge  of  such  matters,  unless  there  are 
very  strong  grounds  to  shew  that  the  officer  is  wrong  in  the 
judgment  which  he  has  formed. 

The  first  question  that  was  argued  in  these  cases  was,  as  to  the 
fees  allowed  to  the  leading  and  junior  counsel;  and  in  all  the  cases 
one  uniform  fee  of  100  guineas  was  allowed  upon  the  briefs  to  the 
leading  counsel,  and  75  guineas  to  the  junior  counsel,  being 
much  less  in  each  case  than  the  fees  that  were  actually  paid.  If 
these  fees  were  allowed  as  being  an  uniform  standard  of  allowance, 
without  reference  to  the  particular  case,  we  think  this  course 
would  be  wrong,  and  that  the  master  ought  to  exercise  his  judg- 
ment and  discretion  in  each  case ;  but,  at  the  same  time,  we  see  no 
objection  to  the  master  adopting  such  a  scale  as  an  average  for 
ordinary  cases ;  and,  unless  there  be  some  special  circumstances, 
we  see  no  objection  to  these  fees  being  treated  by  the  master  as 
the  proper  sums  to  be  allowed. 

The  Cases  of  Tamworth  and  Penryn  seem  to  us  to  have  been 
only  of  the  ordinary  description.  The  master  appears  to  have  so 
treated  them,  with  the  exception  of  allowing  an  additional  fee  in 
the  latter  case,  on  account  of  the  great  distance  from  London ; 
and  we  think  there  is  no  ground  upon  which  we  can  properly 
interfere  with  or  review  his  decision  either  in  point  of  principle  or 
as  a  matter  of  discretion  or  amount. 

The  Southampton  Case  appears  to  us  to  stand  upon  a  somewhat 
different  footing.  The  master  seems  to  have  allowed  the  fees  in 
that  case  rather  as  in  accordance  with  a  general  rule  than  upon  a 
due  consideration  of  the  circumstances  of  the  particular  case :  and, 
looking  to  the  affidavits  and  yoluminous  briefs  in  that  particular 
case,  we  think  it  will  be  more  satisfactory  that  the  case  should  be 
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1870        re-considered  by  him,  and  upon  the  principles  which  we  have  laid 

Hill        down. 

J^  .  With  regard  to  the  refreshers  to  the  different  counsel,  we  see  no 

reason  to  doubt  the  propriety  of  the  master's  decision,  or  that  he 
has  not  allowed  a  su£Scient  amount  in  all  the  cases :  but,  as  to  the 
consultations,  we  think  that  the  master,  in  allowing  only  one  con- 
sultation, has  assimilated  the  practice  and  the  allowance  on  taxa- 
tion rather  too  closely  to  the  practice  in  ordinary  actions  at  law,  in 
which  only  one  consultation  is  usually  allowed.  From  the  nature 
of  the  proceedings  on  an  election  petition,  and  the  mode  in  which 
they  are  conducted,  we  think  it  most  reasonable  and  proper  that 
consultations  should  be  held  from  time  to  time  when  different 
points  and  phases  of  the  case  are  developed,  as  they  necessarily 
must  be  in  the  course  of  such  inquiries :  and  we  think  that  such 
consultations  are  not  only  reasonable,  but  would  be  really  necessary, 
in  most  cases,  in  the  proper  conduct  of  the  proceedings.  We  think 
also  that  the  fees  for  these  consultations  should  be  allowed  accord- 
ing to  the  usual  mode  of  charge  in  ordinary  suits,  and  in  addition 
to  the  refreshers  for  each  day's  attendance  upon  the  inquiry.  In 
this  respect,  therefore,  we  think  the  master  should  review  his  taxa- 
tion in  each  of  the  three  cases,  unless  the  parties  are  willing  to  agree 
upon  the  amount  to  be  added  to  the  master's  allocatur  on  this  head. 
Another  important  question  raised  in  each  of  the  cases  was,  as  to 
the  costs  incurred  after  the  presentation  of  the  petition  and  before 
the  hearing ;  and,  as  to  these,  the  master  seems  to  have  allowed  a 
gross  sum  in  each  case  under  the  head  of  "  Instructions  for  brief." 
In  the  Tamworth  Case^  there  could  b^  no  objection  to  his 
adopting  this  course,  because  these  preliminary  expenses  were  all 
charged,  in  accordance  with  a  practice  which  had  been  adopted,  in 
one  item,  as  '*  Instructions  for  brief,"  and  in  which  the  details 
involved  in  the  general  charge  were  stated.  The  master  has  exer- 
cised his  judgment  and  discretion  upon  the  item  and  the  amount, 
and  reduced  it  to  100  guineas ;  and,  from  the  nature  of  the  details 
of  this  item,  and  the  services  stated  to  have  been  performed,  and 
from  the  affidavits,  we  see  no  reason  to  doubt  that  the  master  has « 
exercised  a  right  judgment  upon  it :  and  we  think  there  are  no 
sufficient  grounds  shewn  to  induce  us  to  remit  this  matter  to  him 
for  review.    It  is  true  that  Mr.  Shaw's  charges  are  disallowed,  as 
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well  as  the  charges  for  railway  fares,  carriage  hire,  &c.    But  Mr.       1870 
Shaw's  bill  is  not  before  us ;  and,  from  the  report  of  my  Brother       hill 
Willes,  who  tried  the  case,  we  are  not  satisfied  that  his  bill  of  costs       p^^ 
was  properly  chargeable  against  the  petitioner.    The  railway  fietres 
and  carriage  hire  are  mere  matters  of  amount,  with  which  we 
cannot  interfere. 

In  the  Penryn  Case,  the  respondents'  agent  had  charged  not 
only  100  guineas  as  '^  Instructions  for  brief,"  but  also  all  the  pre- 
liminary expenses  in  detail  in  addition.  The  master  has  struck 
out  the  preliminary  charges,  and  increased  the  amount  charged  as 
instructions  for  brief  from  100  to  150  guineas,  in  order  to  cover  in 
this  amount  the  preliminary  expenses  which  in  his  judgDient 
ought  to  be  allowed.  The  master  in  this  matter  has  clearly 
exercised  his  judgment  and  discretion :  and,  upon  looking  at  the 
bill  of  costs,  and  the  amounts  charged  for  preliminary  expenses, 
and  which  would  be  properly  chargeable  for  such  preliminary  ex- 
penses, we  see  no  reason  to  doubt  the  'propriety  of  the  master's 
decision :  and  the  rule  will  therefore  be  discharged  in  the  Penryn 
Case  also  upon  this  point 

The  SotUhampton  Case  seems  to  us  to  be  somewhat  different 
aa  to  the  preliminary  expenses.  The  costs  charged  on  account  of 
them  amounted  to  nearly  lOOOZ.,  and  1051,  only  has  been  allowed. 
The  master  has  not  a  very  distinct  recollection  as  to  the  principle 
upon  which  he  acted :  and,  looking  to  the  affidavits,  and  the  absence 
of  any  answer  to  them,  to  the  particulars,  and  the  number  of  the 
votes  objected  to,  the  length  of  the  briefs  allowed  by  the  master, 
the  number  of  witnesses,  and  the  other  circumstances  of  the  case, 
we  think  the  decision  of  the  master  should  be  re-considered  by 
him.  We  think  also  that  the  parties  are  entitled  to  have  his 
judgment  upon  the  particular  items  in  the  preliminary  expenses, 
if  they  think  fit,  instead  of  their  being  included  in  the  allowance 
of  one  sum  in  gross  to  cover  the  whole  of  what  the  master  may 
think  ought  to  be  allowed. 

In  the  Penryn  Case  a  further  question  arose,  as  to  the  costs  of 
an  unsuccessful  appeal  to  this  Court  by  the  sitting  member  against 
the  decision  of  Willes,  J.,  at  chambers :  but  that  appears  to  us  to 
have  been  an  entirely  collateral  matter ;  and,  the  Court  having 
disposed  of  the  question  of  costs  upon  the  motion  which  failed,  we 


V, 
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1870        think  the  respondent  cannot  be  entitled  to  them,  and  that  the- 
Hill       master  was  therefore  right  in  disallowing  them. 

WiLLES,  J.    I  concur,  as  to  the  consultations. 

I  also  agree  that,  as  to  the  rest,  the  rules  ought  to  be  discharged 
in  the  Tamworth  and  Penryn  Cases. 

As  to  the  Southampton  Case,  having  tried  that  and  also  the 
other  cases  moved,  I  am  unable  to  concur  in  the  distinction  drawn 
by  the  rest  of  the  Court  in  favour  of  the  respondent.  I  do  not 
doubt  that  extraordinary  pains  were  taken  and  expense  incurred 
because  of  the  high  judicial  rank  and  eminent  position  of  Mr. 
Bussell  Gurney, — a  course  natural  enough  in  his  case,  but  which 
would  have  been  highly  unreasonable  in  the  case  of  an  ordinary^ 
respondent.  I  think  it  would  be  unjust  to  saddle  such  costs  upon 
the  petitioner :  and  I  am  satisfied  that  the  master  has  in  this  case, 
as  in  those  of  Tamworth  and  Penryn,  taken  extraordinary  pains  ta 
be  right.  Having  read  his  written  report  of  the  principle  of  his 
decisions,  viz.  that  of  allowing  in  each  case  as  ^'Instructions  for 
brief,"  such  preliminary  expenses  as  he  thought  the  petitioner  was 
entitled  to,  I  cannot  concur  in  a  rule  that  he  shall  do  the  same 
thing  over  again  in  the  Sovihampton  Case. 

I  see  no  ground  for  interfering  with  the  master's  decision,  except 
as  to  the  consultations. 

BoYXLL,  C.J.  The  result  will  be  that  the  rules  will  be  absolute 
in  all  the  cases  to  review  the  taxation  as  to  the  consultations ;  and 
the  rule  will  also  be  absolute  in  the  Southampton  Case  as  to  the 
counsel's  fees  and  the  costs  preliminary  to  the  hearing  of  the  peti- 
tion :  and,  as  these  rules  are  part  of  the  proceedings  consequent 
upon  the  petitions  and  incidental  thereto,  we  think  the  costs  of 

them  must  also  be  allowed.  t>  7      -l   1  ^ 

Rules  absolute. 

Tamworth  case. — ^Agents  for  petitioners :  Maples,  Teasdale,  dt  Co^ 

Agents  for  respondents :  Freshfidds, 
Penryn  case. — ^Agents  for  petitioners :  Wyait  dt  HosTUns. 

Agents  for  respondents:  Baxter,  Bose,  Norton, 
dtCo. 
Southampton  case. — Agents  for  petitioner :  WUhughby  dt  Cox. 

Agent  for  respondent :  jB.  Wilson. 
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JACOB  HENRY  TILLETT,  Pbtitionibb  ;    SIR  HENRY  JOSIAS  1870 

STRACEY,  Babt.,  Respondent.  Jan.  31. 

Taxation  of  Costs— Peiitum  under  Parliameniary  Eleetims  Act^  1868  (31  dt  32 
Vici,  c.  125) — Number  of  Counstl  and  their  Fees — Consultations — Prelimi^ 
nary  Expenses — Instructions  for  Brief — Number  of  Witnesses — Length  of 
Brief. 

On  the  taxation  of  the  costs  of  a  petition  under  the  Parliamentary  Elections 
Act,  1868,  the  number  of  witnesses  to  be  allowed,  the  length  of  the  briefs  and 
proofs,  the  number  of  counsel,  and  the  amount  of  their  fees,  and  the  incidental 
expenses  of  the  triaU  are  matters  for  the  master's  discretion,  subject  to  the  control, 
of  the  Court  where  a  proper  case  is  shewn  for  its  interference.  • 

The  master,  on  taxation  of  the  petitioner's  costs,  disallowed  fees  for  consulta- 
tions during  the  trial,  the  Court,  in  accordance  with  the  Tamwcrth  Case  (ante, 
p.  173),  directed  him  to  review  his  taxation  in  that  respect. 

The  master  disallowed  a  moiety  of  the  charges  paid  to  the  undersheriff  on  the 
tnsl :  the  Court  declined  to  interfere. 

PimriON  under  the  Parliamentary  Elections  Act,  1868  (31  & 
32  Yict.  c.  125),  against  the  respondent,  who  had  been  elected  as 
member  of  parliament  for  the  city  of  Norwich.  The  petition 
charged  bribery,  treating,  and  undue  influence^  and  claimed  the 
seat  for  the  petitioner.  The  petition  was  tried  before  Martin,  B., 
on  the  14th  of  January,  1869,  when  that  part  which  related  to  the 
claim  of  the  seat  was  abandoned,  and  it  was  decided,  amongst  other 
things,  that  the  election  of  the  respondent  as  member  for  the  city  of 
Norwich  was  void  for  bribery ;  and  it  was  ordered  ''  that  the  costs, 
chaises,  and  expenses  of  and  incidental  to  the  petition  and  the  pro* 
ceedijigs  consequent  thereon,  so  far  as  related  to  the  determination 
that  the  respondent  was  not  duly  elected,  and  so  far  as  related  to 
the  recrimination  against  the  petitioner,  be  paid  to  the  petitioner 
by  the  respondent ;  and  that  the  costs,  charges,  and  expenses  of  the 
respondent  in  regard  to  the  claim  that  the  petitioner  was  duly 
elected  and  ought  to  have  been  returned,  be  paid  to  the  respondent 
by  the  petitioner." 

The  petitioner's  bill  of  costs  amounted  to  30152.  7s.  &2.,  which 
on  taxation  was  reduced  to  703Z.  38.  The  petitioner  had  sub- 
poenaed 400  witnesses,  most  of  whom  it  became  unnecessary 
to  caU,  in  consequence  of  the  judge  having  on  the  third  day  of 
the  trial  decided  that  the  petitioner  had  su£Sciently  established 
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1870  bribery  by  the  respondent's  agents.  Of  these  400  ^vitnesses 
TiLLvrr  the  master  allowed  only  seventy-two,  reducing  the  sum  paid  to 
StrTcict.  ^^^  witnesses  from  377Z.  Os.  6d.  to  761.  1&.  6d.  The  principle 
upon  which  the  master  proceeded  was,  not  to  allow  a  witness  who 
was  not  examined,  unless  the  proofis  shewed  that  he  had  bribed  or 
been  bribed,  or  had  given  information  upon  which  it  was  proposed 
to  cross-examine  a  hostile  witness.  Of  the  witnesses  so  subpoenaed 
but  not  allowed,  fifty  had  since  the  taxation  admitted  before  the 
Boyal  Oommission  appointed  to  inquire  and  report  to  the  House, 
that  they  had  been  bribed  by  the  respondent.  The  master  also 
disallowed  all  the  attendances  and  charges  for  getting  up  the 
evidence,  prior  to  the  preparation  of  the  brief,  amounting  to  upwards 
of  7007.,  and  in  lieu  thereof  allowed  120  guineas  as  '^  Instructions 
for  brief."  He  also  materially  reduced  the  charge  for  "  dravdng 
brie^*'  by  allowing  only  at  the  rate  of  a  folio  and  a  half  for  the 
'^  proof"  of  each  witness,  without  regard  to  the  actual  length.  The 
fees  paid  to  counsel  were,  200  guineas  and  100  guineas  respectively 
to  the  leader  and  the  second  counsel  with  their  briefs,  and  50  guineas 
and  25  guineas  per  day  for  refreshers;  those  allowed  were,  100 
guineas  and  25  guineas  per  day  to  the  leader,  and  75  guineas  and 
15  guineas  per  day  to  the  second  counsel, — the  third  counsel  being 
altogether  disallowed.  All  the  consultation  fees  except  one  to 
the  leader  and  second  counsel  were  also  disallowed.  Mr.  Abel 
Tillett  was  employed  by  Messrs.  Ashurst  &  Co.,  the  agents  of  the 
petitioner  in  London,  as  the  local  solicitor  at  Norwich.  The 
master,  as  was  alleged,  considering  Mr.  Abel  Tillett  as  the  attorney 
to  the  petition,  instead  of  Ashurst  &  Co.,  disallowed  payments 
made  by  the  latter  for  the  expenses  of  clerks  sent  down  to  Norwich 
by  them  to  get  up  evidence  to  support  the  petition,  amounting  to 
2337.  He  also  disallowed  207.  of  the  charge  of  427.  made  by  the 
undersheriff  for  his  services. 

Keane,  Q.O.,  in  Michaelmas  Term  last,  obtained  a  rule  on  behalf 
of  the  petitioner  to  review  the  taxation,  upon  the  following  grounds : 
1.  The  disallowance  of  the  expenses  of  and  the  costs  as  to  fifty 
witnesses  who  subsequently  to  the  taxation  admitted  bribery  before 
the  Boyal  Commission.  2.  The  disallowance  of  the  charges  for 
getting  up  the  evidence  prior  to  the  preparation  of  the  brief,  and 


yOL.  v.]  HILABT  TERM,  XXXHI  VICT.  187 

the  allowance  of  1267.  as  "  Instructions  for  brief"  instead  thereof,        1870 
the  only  basis  on  which  the  last-mentioned  amount  was  ascertained     Tillett 
being  the  number  of  witnesses  allowed.     3.   The  allowance  for    ajp^^oBT 
drawing  and  copies  of  the  brief  of  a  folio  and  a  half  for  each 
witness,  without  regard  to  the  actual  length.     4.  The  disallowance 
of  part  of  the  fees  paid  to  two  counsel,  and  of  all  the  fees  paid  to 
one  counsel,  and  the  disallowance  and  reduction  of  the  attorney's 
charges  consequent  thereon,  and  also  the  fees  for  consultations. 
5.  The  treating  Mr.  Abel  Tillett  as  the  attorney  to  the  petition 
instead  of  Messrs.  Ashurst  &  Co.,  and  the  disallowance  in  con- 
sequence thereof  of  payments  made  by  the  latter. 

But  the  Court  refused  to  grant  a  rule  as  to  the  reduction  of  the 
andersheriff 's  charge,  and  also  as  to  the  disallowance  of  the  wit- 
nesses who  had  been  subpoenaed  but  were  not  called  at  the  trial ; 
holding  these  to  be  matters  in  the  discretion  of  the  master,  and 
that  there  was  nothing  brought  before  them  to  shew  that  his  dis- 
cretion had  not  been  properly  exercised. 

Mdliah,  Q.O.,  and  F.  M.  White,  shewed  cause.  They  submitted 
that  the  case  as  to  the  counsel's  fees  (except  as  to  the  consulta- 
tions^ in  respect  of  which  it  was  conceded  the  rule  must  be  made 
absolute),  and  as  to  the  preliminary  expenses,  was  governed  by 
the  Tamifforth  and  Penryn  Cases  (1) ;  and,  as  to  all  the  rest,  that 
they  were  matters  for  the  master's  discretion,  and  there  was 
nothing  to  shew  that  he  had  failed  in  the  proper  exercise  of  it. 

Keane,  Q.(7.,  in  support  of  the  rule. 

BoviLL,  C.J.  The  rule  was  granted  in  this,  as  in  the  other 
cases  (2),  for  the  purpose  of  having  the  matter  fully  discussed.  In 
two  of  those  cases,  viz.  Fed  v.  HtU  (3)  and  Broad  v.  Fau^r  (4), 
the  rules  were  discharged  as  to  all  the  points  except  as  to  the  con- 
sultation fees.  In  the  other,  viz.  Pegler  v.  Oumey  (5),  the  Court 
directed  the  master  to  review  his  taxation,  not  only  as  to  the  con- 
sultation fees,  but  also  with  respect  to  the  preliminary  expenses 
and  the  counsel's  fees,  being  satisfied,  from  the  uncontradicted 
Matements  in  the  affidavits,  and  from  an  inspection  of  the  briefs^ 

(1)  Ante,  pp.  173, 174.  (3)  Ante,  p.  173. 

(2)  Ante,  p.  172.  (4)  Ante,  p.  174. 

(6)  Ante,  p.  174. 
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1870  that  there  might  be  ground  for  considering  the  case  one  of  more 
TzLi^  than  ordinary  difficulty.  In  the  present  case  the  brief  is  not  pro- 
g^jj^  duced,  and  there  is  nothing  on  the  face  of  the  affidavits  to  enable 
us  to  say  that  the  master  has  not  exercised  a  proper  discretion  as 
to  the  several  matters  brought  before  him,  except  as  to  the  con- 
sultation fees.  One  main  difficulty  in  this  case  arose  from  there 
being  cross-cases  all  mixed  up  in  one  brief;  in  consequence  of  which, 
the  master  had  to  discriminate  between  the  costs  applicable  to  that 
part  upon  which  the  petitioner  succeeded  and  that  upon  which  he 
failed.  Without  going  into  the  matter  in  detail,  which,  in  the 
absence  of  the  briefs,  we  cannot  do,  it  is  impossible  for  us  to  say 
that  the  master  has  done  wrong.  Now,  the  first  ground  of  com- 
plaint was  that  the  master  disallowed  fifty  witnesses  who  subse* 
quently  admitted  bribery  when  examined  before  the  Boyal  Com- 
mission. It  may  very  well  be  that  these  witnesses  would  admit 
before  the  commissioners  (who  had  power  to  give  them  a  certi- 
ficate which  would  protect  them  against  the  consequences)  that 
which  they  would  not  have  admitted  when  called  upon  to  appear 
as  witnesses  on  the  trial  of  the  petition.  The  master  could  only 
look  at  the  state  of  things  which  existed  at  the  time  the  witnesses 
were  subpoenaed.  He  seems  to  have  come  to  the  conclusion  that 
the  manner  in  which  the  witnesses  had  been  subpoenaed  waa 
reckless  and  unreasonable;  and  it  is  difficult  for  us  to  say  that 
he  could  have  exercised  his  discretion  in  any  other  way  than 
he  has  done.  Out  of  the  400  witnesses  subpoenaed,  he  has  allowed 
seventy-two.  Surely  that  would  be  a  sufficient  number  to  prove 
bribery.  Then,  as  to  the  preliminary  expenses,  the  complaint 
is  that  the  master  has  disallowed  items  of  charge  for  getting- 
up  the  case  amounting  to  over  7007.,  and  has  only  allowed  in  lieu 
of  them  120  guineas  as  "  Instructions  for  brief."  It  was  suggested 
that  that  sum  of  120  guineas  was  calculated  on  the  basis  of  the 
number  of  witnesses  who  were  allowed.  The  master,  however, 
reports  otherwise  to  us.  It  lies  on  the  party  who  impeaches  what 
the  master  has  done,  to  shew  that  he  has  done  wrong;  and  in  this 
I  think,  the  petitioner  has  failed.  The  third  head  of  complaint, 
viz.  the  allowance  in  the  brief  of  a  folio  and  a  half  for  the  proofs 
of  each  witness,  must  of  course  depend  on  the  nature  of  the  proofs. 
The  master  would  not  allow  for  drawing  the  brief  a  repetition  of 
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long  eyidence  as  to  each  separate  witness :  and,  without  seeing  the  1870 
brief,  which  is  not  prodaced,  it  is  impossible  for  ns  to  say  that  the  xillstt 
proper  allowance  has  not  been  made.  As  to  the  number  of  counsel,  gTRToEr 
thai,  as  I  understand  the  rule,  has  always  been  left  to  the  master's 
discretion.  The  ordinary  number  of  counsel  is  two  only ;  and  it 
iies  on  the  party  who  seeks  for  the  allowance  of  a  greater  number, 
to  shew  clearly  that  the  case  is  of  a  nature  to  require  more  than 
two.  No  necessity  for  more  than  two  counsel  has  been  shewn  here. 
As  to  the  fees  paid  to  the  two  counsel  (apart  from  the  question  of 
consultation  fees),  looking  at  the  length  of  the  brief,  as  shewn  by 
the  charge  allowed  for  drawing,  viz.  350  folios  only,  I  certainly 
think  that,  regard  being  had  to  the  rule  laid  down  in  the  Tamworth 
and  Penryn  Cases  (1),  enough  has  been  allowed.  Then  it  was  said 
that  Mr.  Abel  Tillett  was  erroneously  treated  as  the  attorney  to  the 
petition^  instead  of  Messrs.  Ashurst  &  Co.  The  master,  howeVer, 
reports  to  us  that  he  allowed  the  costs  of  both,  as  he  concdved 
the  charges  to  be  applicable  to  that  part  of  the  case  upon  which 
the  petitioner  was  entitled  to  costs.  The  rule  will,  therefore,  be 
absolute  as  to  the  consultation  fees  only,  the  costs  of  the  rule  to 
be  paid  by  the  respondent. 

Montague  Smith,  J.,  concurred. 

Brett,  J.  I  have  only  doubted  as  to  the  preliminary  expenses. 
The  master  has  struck  off  all  the  specific  items  of  charge  under 
that  head,  and  has  allowed  120  guineas  as  ''  Instructions  for  brief." 
If  I  were  satisfied  that  the  master  did  this  without  going  into  the 
several  items,  I  should  have  thought  it  right  to  send  the  matter 
back  to  him.  But  he  has  reported  to  us  that  he  did  go  into  all 
the  items,  and  came  to  the  conclusion  that  120  guineas  was  enough 
to  cover  them.  Upon  the  whole,  I  cannot  see  that  the  master  has 
done  wrong,  save  as  to  the  consultation  fees. 

Bule  absolute  accordingly. 

Agents  for  petitioner :  Ashurslj  Morris^  dt  Co. 
Agents  for  respondent :  Holmes  &  Co. 

(1)  Ante,  pp.  173, 114. 
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1^^  LIDGETT  AND  Akothkr  v.  SECRETAN. 
Fa.  7. 
Marine  Iruuranee — Construdicn  of  Polia^ — "  Thirty  Days  after  Arrival " — 

Mooring  at  Anchor  in  "  good  Safety  " — Termination  <^  Bisk, 

By  a  Lloyds'  policy  on  ship,  the  risk  was  described  in  writing  to  be  **  at  and 
from  London  to  Calcutta^  and  for  thirty  days  after  arrival,"  and  then  followed  the 
usual  printed  words,  "  upon  the  said  ship,  dx).,  until  she  hath  moored  at  anchor 
twenty-four  hours  in  good  safety." 

After  having  sustained  damage  at  sea  to  such  an  extent  as  to  require  constant 
pumping  to  keep  her  afloat,  the  vessel  arrived  at  Calcutta,  and  was  safely  mooted 
there  on  the  28th  of  October,  1866.  Her  cargo  was  unloaded  in  safety  by  the 
8th  of  November.  It  was  necessary  to  continue  the  pumping  during  the  dis- 
charge of  the  cargo  until  she  was  much  lightened.  On  the  12th  she  was  taken 
from  her  moorings  to  a  dry-dock  for  survey  and  repair,  and  was  there  destroyed 
by  an  accidental  fire  on  the  5th  of  December : — 

Beld^  that,  as  the  vessel  remained  at  her  moorings  more  than  twenty-four  hours  as 
a  ship,  though  damaged,  and  not  as  a  mere  wreck,  she  had  been  moored  "  twenty- 
foui*  hours  in  good  safety,"  and  as  her  destruction  did  not  take  place  until  after 
thirty  days  from  that  time,  that  the  risk  had  terminated  at  the  time  of  the  Ices. 

Whether  the  thirty  days  were  to  be  reckoned  from  the  arrival  at  Calcutta  or 
from  the  expiration  of  the  twenty-four  hours  after  she  had  been  moored  in  good 
safety,  quiere  f 

Action  upon  two  policies  of  insurance  upon  the  iron  sailing  ship 
Oharlemaffne,  Pleas :  Never  indebted  to  the  money  counts ;  and 
to  the  counts  upon  the  policies,  payment  into  court  of  llOZ. ;  to 
which  the  plaintiffs  replied  that  the  sum  so  paid  in  was  not  sufficient 
to  satisfy  their  claims. 

The  cause  was  tried  before  Bovill,  C.J.,  at  the  sittings  in  London 
after  Michaelmas  Term,  1868,  when  a  verdict  was  taken  for  the 
plaintiffs,  subject  to  a  special  case.  The  material  fitcts  in  the 
special  case  were  as  follows  :— 

In  July,  1866,  the  plaintiffs  were  the  owners  of  an  iron  sailing 
ship,  the  Charlemaffne,  of  the  burthen  of  1125  tons. 

The  plaintiffs  effected  two  policies  of  insurance  in  the  ordinary 
printed  form  of  Lloyds*,  the  risk  being  expressed  in  writing  to  be 
<*  at  and  from  London  to  Calcutta,  and  for  thirty  days  after  arrival,** 
and  was  further  expressed  in  printed  words  to  be  upon  the  said 
ship  "  until  she  had  moored  at  anchor  twenty-four  hours  in  good 
safety."    The  defendant  underwrote  these  policies 

The  plaintiffs  also  effected  another  policy  on  the  OharJeinapne 
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''at  and  from  Calcutta  to  London,"  in  the  usual  Lloyds'  form,  and       1S70 
the  defendant  underwrote  this  policy.  Lidort 

On  the  22nd  of  July,  1866,  the  Charlemaffne  sailed  from  London  sbcbStah. 
on  her  voyage  to  Calcutta  with  carga  She  called  at  Plymouth, 
and  there  took  on  board  about  400  troops.  She  proceeded  on  her 
voyage,  and  on  the  24th  of  October  she  struck  upon  a  reef  or 
bank,  and  suffered  considerable  damage.  She  was  ultimately  ^got 
off  the  reef,  but  in  a  leaky  state,  and  her  after-compartment,  which 
was  separated  from  the  rest  of  the  vessel  by  a  water-tight  bulkhead, 
filled  with  water.  Besides  this  leakage,  the  steering  apparatus  was 
mudi  damaged,  and  would  not  work  properly,  which  materially 
affected  her  steering.  The  vessel  had  to  be  constantly  pumped 
night  and  day  to  keep  her  afloat  until  her  arrival  at  Calcutta. 

On  the  28th  of  October  the  vessel  came  to  anchor  in  the  river 
opposite  Calcutta,  and  was  there  perfectly  and  securely  moored 
in  the  usual  way,  and  in  accordance  with  the  regulations  of  the 

port. 

The  place  where  she  was  moored  was  within  the  harbour  of 
Calcutta,  and  was  a  place  where  vessels  commonly  discharge  their 
cargo.  The  master  on  the  same  day  gave  the  pilot  the  usual 
certificate,  in  which  he  certified  that  the  vessel  had  been  properly 
moored  in  a  clear  berth,  and  that  the  pilot  left  her  ''in  safety.** 

Sixteen  lascars  with  a  fire  engine  were  employed  to  pump  the 
vessel  while  the  cargo  was  unloaded.  The  discharge  of  the 
cargo  was  proceeded  with  quickly,  and  was  safely  completed  by 
the  8th  of  November.  As  the  cargo  was  discharged  and  the  vessel 
lightened,  the  leak  became  less,  and  the  water  was  completely 
under  command  of  the  ship's  pumps ;  and  the  lascars,  who  up  to 
this  time  had  been  continuously  employed,  were  discharged. 

All  yeesels  lying  in  the  Hooghly  are  exposed  to  several  sources 
of  danger ;  for  example,  at  the  time  of  year  in  question,  there  are 
powerful  currents,  in  the  Hooghly,  running  in  opposite  directions, — 
a  saperficial  one  of  several  feet  in  depth  running  downwards  to  the 
sea,  and  a  deeper  one  running  up  the  country.  These  currents  are 
sometimes  strong  enough  to  tear  a  vessel  from  her  moorings.  Hence, 
all  Teasels  so  lying  are  in  some  peril ;  and  a  vessel  whose  steering 
apparatus  is  injured  is  in  greater  peril  than  one  whose  steering 
appaiatoB  is  in  good  order.    The  same  effect  is  also  liable  to  be 
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1870        produced  by  what  is  called  tlie  bore.    This  consists  of  a  rapid  and 
LiDGKrr     powerful  influx  of  water  from  the  sea,  at  a  height  of  seyeral  feet 

SHOBieTAH     ^^^^  ^^^  ^^®'  level. 

The  discharge  of  the  vessel  was  completed,  with  the  exception  of 

200  tons  of  iron  which  were  left  in  for  ballast,  and  she  was  ready 

to  go  into  dock  on  the  8th  of  November ;  and  there  were  docks 

able  and  ready  to  have  taken  her.    On  the  12th  of  November,  the 

vessel  was  taken  to  a  dry-dock  for  survey  and  repairs.    It  was  then 

found  that  she  was  much  strained,  injured,  and  leaky,  and  that  she 

required  considerable  repairs. 

On  the  5th  of  December  she  caught  fire  inside,  and  was  totally 
destroyed.  (1) 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled,  under  the  above  circumstances,  to  recover 
against  the  defendant  for  a  total  loss  under  the  outward  policies.  If 
the  Court  should  be  of  opinion  that  the  plaintiffs  were  so  entitled, 
it  was  to  be  left  to  an  arbitrator  to  determine  what  sum  the  plain- 
tiffs were  entitled  to  recover,  in  addition  to  the  sum  paid  into 
court.  But,  if  the  Court  should  be  of  a  contrary  opinion,  the 
arbitrator  was  to  determine  whether  the  sum  of  110?.  was  sufficient 
to  satisfy  the  plaintiffs'  claims  for  the  partial  loss  under  the  out- 
ward policy  and  the  total  loss  under  the  homeward  policy ;  and, 
if  not,  to  what  further  sum  the  plaintiffs  were  entitled,  &c. 

Jan.  24.    Sir  O.  Eonyman,  Q.O.  (WcUkin  Williams  and  Ckihen 

with  him),  for  the  plaintiffs.  According  to  the  true  construction  of 

the  policy,  the  ship  was  covered  until  she  had  been  at  Calcutta  for 

thirty  days  after  she  had  arrived  and  moored  at  anchor  in  good 

safety  there  for  twenty-four  hours.     The  thirty  days  are  to  be 

reckoned  from  the  expiration  of  twenty-four  hours  after  the  vessel 

has  been  moored  at  anchor  in  good  safety : '  MereantUe  Marine 

Insurance  Company  v.  Tiiherington.  (2)     The  question  then  is 

what  is  the  meaning  of  '^  moored  in  good  safety." 

[Brett,  J.,  referred  to  1  Amould  on  Insurance,  2nd  ed.  395.] 

The  authorities  there  cited  do  not  bear  out  the  text.    They  are 

(1)  In  addition  to  the  above  facts,  other  matters.     The  facts  set  out  in 

the  special  case  stated  a  mass  of  evidence  the  text  are  those  upon  which  judg- 

concerning  the  precise  nature  of  the  ment  was  given, 
damage   Buffered  by  the  vessel,  and         (2)  5  B.  &  S.  765 ;  34  L.  J.  (Q.B.)  11. 
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Shows  V.  Felion  ( 1 ),  Minett  y.  Anderwm  (2),  and  ^Eomeyer  y.  Lushing"  i870 
ion.  (3)  The  last  two  cases  inyolyed  political  safety ;  in  the  first,  Lisonr 
Lord  Kenyon  says,  (4)  "  the  vessel  came  there  a  perfect  wreck,  Sbobwaw 
haying  receiyed  her  death's  wound  at  sea,  and  was  with  the  utmost 
difficulty  kept  afloat  till  all  the  people  on  board  were  landed."  In 
Waples  y.  Eames  (5),  the  captain  had  not  complied  with  the  regu- 
lations of  the  port,  and  therefore  was  not  in  a  condition  to  dis^ 
charge  the  cargo.  '*  Moored  in  good  safety  "  must  mean  something 
more  than  simply  being  moored :  1  Phillips  on  Insurance,  4th  ed. 
§§  968, 9,  citing  Angerslein  y.  BeU  (6),  Samuel  y.  Boyal  Exchange  Ab^ 
9uranee  Co.  (7),  and  Bill  y.  Mason.  (8)  Where  a  ship  has  sustained 
such  damage  that  she  can  only  be  kept  afloat  by  extraordinary 
exertions,  she  cannot  be  said  to  be  '^moored  in  good  safety." 
There  is  a  good  definition  giyen  in  2  Parsons  on  Marine  Insur« 
anoe  (ed.  1868),  p.  59 : — '<  By  safety  is  meant  not  security  from 
the  hazard  of  every  loss  insured  against, — for,  some  of  them,  as 
fire,  lightning,  &c.,  remain  always, — but  the  being  moored  in  fact 
daring  twenty-four  hours  safe,  in  the  sense  of  uninjured.  But,  if 
the  vessel  arrives  a  mere  wreck,  she  cannot  be  said  to  have  been 
in  safety  a  moment.  Nor,  if  an  embargo  had  been  laid  on  all 
vessels  previous  to  the  arrival  of  the  one  insured,  although  she 
should  not  be  arrested  till  the  next  day."  For  these  positions 
English  and  American  authorities  are  cited.  To  satisfy  the  policy, 
the  vessel  must  have  been  moored  in  safety  and  at  the  usual  place 
of  mooring.  It  clearly  would  not  be  enough  if  she  arrives  there 
a  mere  Wreck,  and  merely  afloat.  Perhaps  the  best  test  is  whether 
the  homeward  policy  would  attach.  Would  this  vessel  be  pro- 
tected after  the  twenty-four  hours  by  her  homeward  policy  ?  In 
Parmeter  v.  Cousins  (9),  the  policy  was  "  at  and  from  the  island 
of  St.  Michael's."  The  ship  arrived  there  in  a  very  disabled  state ; 
and,  after  lying  at. anchor  above  twenty-four  hours  in  great  danger 
from  a  storm,  was  blown  out  to  sea  and  wrecked :  and  it  was  held 
tiiat  the  policy  on  the  homeward  voyage  never  attached.  It  may 
be  asked  here,  as  was  asked  in  argument  there,  '*  If,  in  this  case, 

(1)  2  East,  109.  (6)  1  Park  Ins.  8th  ed.  54. 

(2)  Peake,  211  (3rd  ed.  277).  (7)  8  B.  &  0. 119. 
(8)  15  East,  46.                                         (8)  6  Mass.  R.  313. 

(4)  2  East,  at  p.  lU.  (9)  2  Gamp.  235. 

(5)  2  Stra.  1243. 
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1870  the  policy  on  the  outward  voyage  had  expired,  and  the  policy  on 
I^^  the  homeward  voyage  had  not  attached,  how  was  the  ship-owner 
to  secure  himself  an  indemnity  during  the  whole  course  of  the 
adventure  ?^  The  statements  in  the  case  shew  that  the  vessel  was 
in  a  condition  which  was  inconsistent  with  safety.  The  averment 
that  Ae  **  came  to  anchor  in  the  river  opposite  Calcutta^  and  was 
there  perfectly  and  securely  moored,  in  the  usual  way,"  means 
only  that  she  was  securely  moored  qu&  the  mooring,  not  that  she 
was  moored  in  *'  good  safety."  The  certificate  given  by  the  captain 
to  the  pilot  was  no  more  than  the  usual  discharge,  intimating  that 
bis  duty  was  performed. 

J.  0.  Mcdhew  {MelUish,  Q.G.^  with  him),  for  the  defendant.  The 
vessel  was  protected  until  she  should  have  arrived  at  the  place  of 
discharge,  and  further  from  any  peril  occurring  to  her  within 
twenty-four  hours  after  her  arrival  there.  The  words  **  in  good 
safety  "  have  reference  to  intervening  perils  between  the  arrival 
and  the  expiration  of  the  twenty-four  hoars.  In  a  policy  on  goods, 
the  words  *^  until  the  same  be  there  discharged  and  safely  landed  " 
are  satisfied  if  the  goods  arrive  at  the  port  of  destination  and  are 
landed  though  in  a  damaged  state.  There  is  no  authority  for 
saying  that  the  ship  must  at  her  arrival  be  in  a  condition  of  abso- 
lute safety,  and  that,  if  she  be  not,  the  underwriters  are  liable  for 
any  loss  subsequently  occurring, — which  is  the  length  to  which  the 
argument  for  the  plaintiffs  must  go.  In  Shawe  v.  Felton  (1),  the 
ship  at  the  time  she  arrived  at  Demerara  was  a  constructive  total 
loss.  The  case,  therefore,  falls  within  the  class  to  which  Knight  v. 
Faith  (2)  belongs.  In  Loekyer  v.  Offley  (3),  the  underwriters  were 
held  not  to  be  liable  for  a  loss  by  seizure  after  the  vessel  had  been 
twenty-four  hours  in  port,  though  such  seizure  was  in  consequence 
of  an  act  of  smuggling  committed  by  the  master  during  the  voyage. 
In  BiU  V.  Ma8on  (4),  a  ship  arrived  at  her  port  of  destination  in  a 
gale  of  wind,  and  came  to  anchor ;  the  gale  increased  daring  the 
twenty-four  hours,  and  after  the  expiration  of  that  period  she  lost 
her  anchors  and  was  driven  on  shore ;  and  the  underwriters  were 
held  to  be  discharged.   Parsons,  C.  J.,  there  says :  (5)  ^'  The  effect  of 

(1)  2  East,  109.  (3)  1  T.  R.  262. 

(2)  16  Q. B. 6495  19  L.  J.  (Q.B.) 609.  (4)  6  Mass.  R.  313. 

ifi)  G  Mas3.  R.  at  p.  314. 
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this  danse  in  policies  assuring  a  vessel  after  she  shall  haye  arriyed        1870 
at  her  port  of  destination  and  been  moored  at  anchor  twenty^four     LioGnr 
honrs  in  safety,  is  in  fact  a  prolonging  of  the  time  for  which  the    gnoJ^^y, 
assarers  have  engaged  to  be  liable,  without  varying  the  nature  of 
the  perils  insured  against.    If  without  this  clause  the  vessel  be  in* 
sured  to  her  port  of  destination,  the  voyage  is  determined  on  her 
arrival  and  being  moored  on  the  usual  anchorage-ground ;  but  with 
this  clause  the  policy  is  further  extended  twenty-four  hours.    I^ 
therefore,  no  loss  for  which  the  underwriters  are  answerable  shall 
happen  daring  the  voyage,  or  during  twenty-four  hours  after,  they 
are  discharged.''    In  Angerddn  v.  Bdl  (1),  the  ship  arrived  at  the 
wharf  where  she  intended  to  unload,  and  was  moored  on  the  outside 
of  a  tier,  there  being  no  room  for  her  wijthin,  and  after  the  twenty- 
four  honrs  she  was  driven  out  to  sea  and  lost ;  and  the  insurers 
were  held  not  liable. 

[Brett,  J.  Suppose  a  vessel  arrives  at  her  destined  port  so 
damaged  as  to  be  a  mere  ruin,  utterly  incapable  of  being  repaired, 
and  is  burnt  after  the  expiration  of  the  extended  period,  would  the 
underwriters  be  liable  ?] 

If  the  ship  on  her  arrival  is  not  in  such  a  state  as  to  amount 
to  a  constructive  total  loss,  the  policy  is  determined  when  she 
has  been  moored  at  anchor  twenty-four  hours  at  the  usual  place  of 
mooring:  WhUweU  v.  Earriton.  (2)  In  WapUs  v.  Eame$  (3), 
Bamej/er  v.  Lushingtan  (4),  and  Samuel  v.  Boyal  Exchange  Ab- 
9uranee  Co.  (5),  the  vessels  were  lost  by  a  peril  insured  against 
within  the  time  assigned  by  the  respective  policies  for  the  termi- 
nation of  the  risk ;  they  had  reached  their  destined  ports,  but  had 
not  been  moored  twenty-four  honrs  in  good  safety.  In  Boehe  v. 
Thomp9(m  (6),  the  only  report  of  which  is  to  be  found  in  Weskett 
on  Insurance,  p.  196,  a  ship  was  insured  from  Limerick  to  Havre. 
She  arrived  there  after  having  suffered  damage  during  the  voyage, 
and  whilst  being  repaired  some  weeks  after  her  arrival  she  was  seized 
in  the  port  of  Havre,  an  embargo  having  been  laid  there  on  British 
ships,  and  hostilities  commenced  between  France  and  England. 

(1)  1  Park  Ids.  8th  ed.  64.  (5)  8  B.  ft  C.  119. 

(2)  2  Ezch.  127.  (6)  Gaildhall,  sitting  after  Trio.  T. 

(3)  2  Six.  12id.  1779. 

(4)  15  East,  46. 
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1870  The  owner  brought  actions  against  the  insarers,  and  claimed  for  a 
LiBonr  partial  loss  for  the  damage,  and  for  a  total  loss  in  consequence  of  the 
seizure.  The  defendants  paid  about  10  per  cent,  into  Court  as  the 
amount  of  the  repairs  for  the  damages  accrued  during  the  voyage, 
which,  according  to  the  policy,  ended  "  twenty-four  hours  after  the 
ship  arrived  and  was  safely  moored  "  at  Havre ;  and  the  defendants 
obtained  a  verdict.  That  case  is  referred  to  in  2  Parsons  on 
Marine  Insurance  (ed.  1868),  p.  67,  as  an  instance  of  a  loss  happening 
after  the  termination  of  the  risk.  The  liability  of  the  underwriters 
on  such  a  policy  as  this  determines  when  the  vessel  has  arrived  at 
her  port  of  destination,  and  is  moored  in  the  usual  place  of  dis- 
charge, and  there  remains  in  safety  for  twenty-four  hours,  however 
damaged,  unless  she  is  in  such  a  state  as  to  amount  to  a  construc- 
tive total  loss.  The  vessel  had  sustained  no  such  injury  as  to 
justify  a  claim  on  the  underwriters  for  a  total  loss,  until  after  the 
expiration  of  the  thirty  days, — which  period  might,  if  necessary, 
be  contended  to  be  a  substitution  for  the  printed  words  in  the 
policy,  '^  until  she  hath  moored  at  anchor  twenty-four  hours  in 
good  safety."  The  Mercantile  Marine  Insurance  Co.  v.  Tiiher- 
ington  (1)  has  no  application :  the  language  of  the  policy  was 
different  from  that  in  this  case ;  and  all  it  decides  is  that  effect 
must  be  given  to  all  the  words  of  a  policy,  provided  it  creates  no 
inconsistency. 

Sir  G.  Honymany  Q.C,  in  reply.  The  twenty-four  hours  form 
part  of  the  duration  of  the  voyage.  In  BiU  v.  Mason  (2),  the  ship 
had  arrived  at  her  destined  port  wholly  undamaged :  the  only 
question  was  whether  she  had  reached  her  place  of  discharge  when 
the  loss  occurred.  Suppose  this  vessel  had  arrived  in  the  Hooghly 
on  fire,  though  still  in  a  condition  to  be  kept  afloat,  and  after  the 
twenty-four  hours  a  cyclone  had  sent  her  to  the  bottom, — could 
it  have  been  said  that  she  had  moored  twenty-four  hours  in  good 
safety  ?  The  argument  on  the  other  side  gives  no  effect  whatever 
to  the  words  "  in  good  safety." 

[Brett,  J.,  referred  to  lonides  v.  Universal  Marine  Insurance 
Association,  (3)] 

Cur.  adv.  vuU. 

(1)  5  B.  &  S.  765  ;  34  L.  J.  (Q.B.)  11.  (3)  14  C.  B.  (N.  S.)  259 ;  32  L.  J. 

(2)  6  Masi.  R.  313.  (C.P.)  170. 
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Feb.  7.   The  judgment  of  the  Court  (Bovill,  C.J.,  Willes,  J.,  and       1870 
Brett,  J.)  was  delivered  hj  Lisostt 

Bovnji,  C.J.  The  policy  in  this  case,  which  was  upon  the  ordi-  SicBSTAiJr. 
nary  printed  form  of  a  Lloyds'  policy,  was  effected  by  the  plaintiffs 
on  their  iron  sailing  ship  Charlemagne.  The  risk  was  described  in 
writing  to  be  '*  at  and  from  London  to  Calcutta,  and  for  thirty  days 
after  arrival ;"  and  by  the  other  terms  of  the  policy  was  to  continue 
until  the  said  ship,  &c.,  shoyld  be  moored  at  Calcutta.  Then  fol- 
lowed the  usual  printed  words,  '^  upon  the  said  ship,  &c.,  until  she 
hath  moored  at  anchor  twenty-four  hours  in  good  safety." 

The  ship  left  London  for  Calcutta,  and,  after  sustaining  damage 
at  sea,  arrived  in  the  river  Hooghly  in  the  month  of  October,  1866. 
She  was  then  taken  in  tow  by  a  steam-tug,  and  brought  to  moor- 
ings at  an  usual  place  of  discharge  within  the  harbour  of  Calcutta, 
where  she  came  to  anchor  and  was  moored  on  the  28th  of  October. 
The  captain  gave  the  pilot  the  usual  certificate  that  she  was  then 
properly  moored  and  left  in  safety. 

She  had  brought  troops  from  England,  who  then  disembarked, 
and  her  cargo  was  unloaded  and  completely  and  safely  discharged 
by  the  8th  of  November,  with  the  exception  of  200  tons  of  iron, 
which  were  left  in  her  for  ballast. 

On  the  12th  of  November,  she  was  taken  from  her  moorings  to 
a  dry-dock  for  survey  and  repairs ;  and,  in  the  course  of  her  repairs 
in  the  dock,  the  vessel  accidentally  caught  fire  and  was  wholly 
destroyed  on  the  5th  of  December. 

It  was  found  in  the  case  that  the  vessel  had  sustained  consi- 
derable damage  from  striking  on  a  reef  or  bank  before  she  reached 
Calcutta,  whereby  she  became  much  strained  and  injured  and 
leaky.  Considerable  repairs  were  necessary;  and  she  required 
extraordinary  pumping,  which  was  done  at  first  by  the  troops  on 
board,  and  afterwards  by  an  engine  and  lascars  from  the  shore,  to 
get  her  clear  of  the  water  which  was  in  one  of  her  compartments. 
8he  was  also  injured  in  her  rudder  or  steering  apparatus,  so  as 
materially  to  affect  her  steering ;  and  she  was  in  danger  of  breaking 
from  her  moorings,  from  the  currents  and  bore  of  the  river  Hooghly : 
and,  if  she  had  broken  away,  the  defect  in  her  steering  apparatus 
would  have  further  endangered  her.  But,  notwithstanding  these 
matters,  she  remained  at  her  moorings  for  more  than  twenty-four 
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1870        hours  as  a  ship,  though  damaged,  and  safely  discharged  her 
LiDaiTT     cargo. 

BaoBRAM.  Under  these  circumstances,  it  was  contended  on  behalf  of  the 
plaintiffs  that  they  were  entitled  to  recover  as  for  a  total  loss  by 
fire ;  and  on  behalf  of  the  defendant  that  the  plainti£&  were  only 
entitled  to  claim  in  respect  of  the  partial  loss  by  seardamage 
before  the  arrival  of  the  ship  at  her  moorings,  and  that  they  were 
not  entitled  to  claim  anything  in  respect  of  the  loss  by  fire,  be- 
cause such  fire  occurred  after  the  termination  of  the  risk  under  the 
policy. 

If  the  thirty  days  covered  by  the  policy  are  to  be  reckoned 
from  the  time  of  the  ship's  arrival  at  Calcutta,  either  in  the 
sense  of  arrival  in  the  port,  or  arrival  at  and  being  finally  moored 
at  an  ordinary  place  of  mooring  and  discharge  within  the  port, 
then,  as  the  fire  and  loss  of  the  vessel  did  not  occur  until  the 
thirty-eighth  day  after  she  was  so  moored  at  Calcutta,  viz.  the 
5th  of  December,  the  loss  would  not  come  within  this  policy :  but, 
if  the  risk  was  extended,  and  continued  beyond  such  thirty  days, 
by  reason  of  the  printed  words  "  until  she  hath  moored  at  anchor 
in  good  safety,"  and  of  the  vessel  having  been  moored  in  a  damaged 
state  as  described,  then  the  ship  was  covered  by  this  policy  at  the 
time  of  the  fire  on  the  5th  of  December,  and  the  defendant  would 
be  liable  for  the  total  loss  by  fire. 

Whether  the  thirty  days  were  in  this  case  to  be  reckoned  from 
the  arrival  only  of  the  vessel  at  Calcutta,  or  from  her  having  been 
moored  at  anchor  twenty-four  hours  in  good  safety,  it  is  not  neces- 
sary to  determine,  because  we  are  all  of  opinion  that,  even  in  the 
latter  view,  the  defendants  are  entitled  to  judgments 

Assuming,  then,  that  the  thirty  days  are  to  be  reckoned  from 
the  time  of  the  ship  being  moored  for  twenty-four  hours  in  good 
safety,  the  question  arises,  what  is  the  meaning  of  those  words  in 
such  a  policy. 

We  are  of  opinion  that  the  meaning  is  not,  as  has  been  contended, 
that  the  moorings  are  safe,  but  that  the  words  refer  to  the  ship 
being  in  safety.  The  words  cannot  mean  that  the  vessel  is  to 
arrive  without  any  damage  or  injury  whatever  from  the  effects  of 
the  voyage ;  otherwise,  the  loss  of  a  mast^  or  even  a  spar,  a  sail, 
or  a  rope,  though  the  vessel  was  perfectly  fit  to  keep  not  only  the 
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river  bat  the  sea,  would,  contrary  to  all  the  ordinary  meaning  of       1870 
langnage,  prevent  her  from  being  considered  as  in  safety.    So,  on     Uwown 
the  other  hand,  the  words  would  not  in  our  opinion  be  satisfied  by    ^uobmtak. 
the  vessel  arriving  and  being  moored  in  a  sinking  state  or  as  a 
mere  wreck,  or  by  a  mere  temporary  mooring. 

We  think  also  that  the  mere  liability  to  damage,  whether  par- 
tial or  total,  daring  the  twenty-four  hours,  by  the  occurrence  of 
some  or  all  of  the  perils  insured  against,  cannot  prevent  the 
running  of  the  twenty-foar  hours,  because  the  extension  of  the 
period  of  risk  for  twenty-four  hours  after  having  moored  in  good 
safety  clearly  implies  that,  notwithstanding  the  safety  intended, 
the  ship  is  liable  to  partial  or  total  loss  by  the  occurrence  of  a 
peril  insured  against 

The  American  decision  upon  that  pointy  of  Bill  y.  Mason  (1), 
proceeded  on  the  ground  that,  although  the  ship  was,  during 
twenty-four  hours  after  being  moored,  liable  to  damage  or  total 
loss,  she  was  not  in  fact  either  lost  or  in  that  case  even  damaged. 
Where,  on  the  other  hand,  a  ship  arrived  in  port  in  a  sinking 
state,  and,  on  being  moored,  was  obliged  to  be  lashed  to  a  hulk 
in  order  to  keep  her  afloat  until  the  people  on  board  were  landed, 
and  where  she  simk  on  being  moved  towards  the  shore,  it  was 
held  that  she  was  not  moored  in  safety,  because  the  Cburt  con- 
sidered that  she  in  fact  arrived  as  a  wreck,  and  not  as  a  ship : 
Skawe  y.  Fdion.  (2)  So>  where  a  yessel  arriving  in  a  hostile 
port  with  simulated  papers  had  her  papers  immediately  taken  and 
her  hatches  sealed  down  by  the  officers  of  government,  although 
she  was  not  formally  condemned  until  afterwards,  it  was  held  that 
she  had  not  been  moored  in  safety  for  twenty-four  hoars,  because 
she  was  in  effect  within  the  twenty-four  hours  taken  from  her 
owners  by  the  foreign  government :  Homeyer  y.  Lutikingion.  (3) 
Nor  was  a  yessel  which  had  been  for  a  short  period  moored  to  a 
wharf,  but  within  twenty-four  hours  was  ordered  into  quarantine, 
and  whilst  there,  but  more  than  twenty-four  hours  after  the  original 
temporary  mooring,  was  lost  by  a  peril  insured  against,  considered 
to  have  moored  in  good  safety,  because,  as  it  would  seem,  she  had 
not^  before  the  loss  in  respect  of  which  the  claim  was  made  been 

(1)  6  Mass.  R.  818.  (2)  2  East,  109. 

(8)  15  East,  46. 
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1870        finally  moored    at  the  ordinary  place  of   mooring:    Wajles  v. 
LiDORT     Eames,  (J) 

SraocTAir.  Where  a  vessel,  after  being  moored,  remained  in  actual  safety 
as  a  ship  for  twenty-four  hours,  and  so  that  during  those  twenty- 
four  hours  her  owners  had  complete  and  undisturbed  possession  of 
her,  but  afterwards  she  was  seized  in  consequence  of  the  master 
having  smuggled  before  her  arrival,  it  was  bold  that  the  terms  of 
the  policy  were  satisfied,  and  that  the  loss  by  the  seizure  was  a  lo<8 
after  the  termination  of  the  risk :  Lockyer  v.  Offley.  (2)  In  that 
case,  Willes,  J.,  in  delivering  the  judgment  of  the  Court,  said  (3) : 
**  There  must  be  some  certain  and  reasonable  limitation  in  point  of 
time  laid  down  by  the  Court  when  the  insurer  shall  be  released 
from  his  engagement  If  he  be  liable  for  a  month,  he  may  be  for 
a  year,  and  so  on.  And  we  all  think  that  the  law  on  insurances 
would  be  left  unsettled  and  in  much  confusion  if  any  other  time 
were  suggested  than  that  prescribed  by  the  policy,  viz.  the  conti- 
nuance of  the  voyage  and  the  ship's  being  moored  twenty-four 
hours  in  safety." 

In  the  present  case,  the  vessel,  though  considerably  damaged  and 
leaky,  and  with  one  compartment  full  of  water,  existed  as  a  ship  at 
the  time  of  her  arrival,  and  she  was  able  to  keep  afloat  and  did 
keep  afloat  as  a  ship  for  more  than  twenty-four  hours  after  being 
moored,  by  exerting  the  means  within  the  power  of  the  captain. 
She  arrived  and  moored  at  the  ordinary  place  for  unloading,  and 
was  so  moored  as  a  ship  in  the  possession  or  control  of  her  owners 
for  more  than  twenty-four  hours ;  and  she  remained  as  a  ship  and 
in  possession  of  her  owners  for  more  than  thirty  days  after  the  lapse 
of  the  twenty-four  hours  before  described,  and  until  the  time  of  the 
fire  by  which  she  was  totally  lost. 

K  the  underwriters  are  liable  beyond  thirty  days  from  her  being 
so  moored  for  twenty-four  hours,  it  is  difficult  under  such  circum- 
stances to  see  when  the  liability  is  to  end.  We  think  the  only 
safe  rule  in  this  case  is,  to  hold  that,  after  the  expiration  of  thirty 
days  from  the  arrival  and  mooring  of  the  vessel,  and  her  having 
remained  as  a  vessel,  and  in  the  possession  or  control  of  her  owners, 
though  not  sound,  for  twenty-four  hours,  the  underwriters  were 

(I)  2  Str.  1243.  (2)  1  T.  R.  262. 

(3)  1  T.  R.  at  p.  261. 
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not  responsible.  We  are,  therefore,  of  opinion  that  there  was  not 
a  total  losa  within  the  period  of  risk  covered  by  this  policy,  and 
that  oar  judgment  should  be  for  the  defendant. 

Judgment  for  the  defendant. 

Attorneys  for  plaintiffs :  Thomas  A  HdUams. 
Attorneys  for  defendant :  Waltons,  Bvhb,  &  Walton. 
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THE  GUARDIANS  OP  THE  MALLING  UNION  v.  GRAHAM. 

Principal  and  SurHy — Acceptance  hy  Principal  cfa  ntvo  Office — Amstani'Oi>er' 
seer — CoUector  ofRaUz — Resignation  under  59  Qeo,  3,  c.  12,  ».  7 — Appoint- 
ment under  7  <fe  8  Vict.  c.  101,  s.  62. 

By  59  Geo.  3,  a  12,  s.  Y,  the  vestry  of  a  parish  are  empowered  to  elect  assistant- 
OTeneeTB,  and  two  justices  may  by  warrant  appoint  the  persons  so  elected  to  be 
asaistan t-overseers  for  the  purposes  and  with  the  salary  fixed  by  the  vestry ;  and 
every  person  so  appointed  shall  continue  to  be  assistant'overseer  until  he  shall 
resign,  or  his  appointment  be  revoked  by  the  vestry. 

By  7  &  8  Vict.  c.  101,  s.  62,  on  application  by  the  board  of  guardians  of  any 
parish  or  union,  the  Poor  Law  Commissioners  may  direct  the  guardians  to  appoint 
a  paid  collector  of  poor-rates  for  such  parish  or  union^  and  all  powers  of  the  ve8try» 
or  of  justices,  or  of  any  persons  other  than  the  board  of  guardians  to  appoint  a 
collector,  and  all  appointments  under  such  powers,  shall  cease. 

In  April,  1865,  A.  was,  under  59  Geo.  3,  o.  12,  s.  7,  elected  by  the  vestry  of  the 
parish  of  West  Mailing,  and  duly  appointed  by  two  justices,  assistant-overseer  of 
the  parish,  at  a  salary  of  202.  a  year.  ll)e  warrant  of  appointment  defined  his 
duties,  amongst  which  were  the  collection  of  poor-rates  and  the  keeping  of  accounts. 

In  Jone^  1865,  the  defendant  became  surety  for  A.  in  a  bond  to  the  guardians 
of  the  union  which  comprised  West  Maltincr,  the  condition  of  which  bond  was 
that  A.  should  faithfully  perform  all  the  duties  of  his  office,  and  in  all  matters 
relating  thereto  obey  the  overseers,  subject  to  the  orders  of  the  poor-law  board,  and 
keep  books,  and  pay  over  moneys  to  such  persons  as  the  overseers  should  direct. 

In  April,  1866,  the  board  of  guardians  of  the  Mailing  Union,  on  the  recom- 
mendation of  the  vestry  of  West  Mailing,  appointed  A.  collector  of  the  poor-rates 
for  West  Mailing  at  a  poundage  of  &2.  The  poor-law  board  duly  approved  the 
appointment,  and  made  an  order  fixing  the  remuneration  of  the  collector  at  6e{.  in 
the  pound,  as  proposed.  The  duties  under  the  two  appointments  were  substan- 
tially the  same.  After  the  last  appointment  A.  continued  to  perform  the  same 
duties  as  he  had  before  performed,  and  the  appointment  of  April,  1865,  was  not 
otherwifle  resigned  or  revoked. 

A.  having  made  default,  after  the  last  appointment,  in  keeping  books  and  in 
paying  over  money,  the  defendant  was  sued  on  the  bond : — 

BM^  that  the  two  appointments  were  inconsistent  and  incompatible ;  that  the 
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1670         appointment  of  April,  1865,  ceased,  by  Tirtue  oil  &S  Vict.  c.  101,  a.  62,  on  A.'« 
iffAT.T.pgA     aoceptanoa  of  the  appoiDtment  by  the  guardians  in  1866 ;  and  ooDseqoently  that 
Uniov       the  liability  of  the  defendant  as  surety  on  the  bond  was  at  an  end. 
*•  Semble^  that  there  was,  under  the  circumstanoes,  both  a  rerocation  of  tiie  first 

appointment  by  the  vestry,  and  a  resignation  by  A. 

Special  case  stated  ptmuant  to  an  order  of  nisi  prina. 

1.  Declaration  upon  a  bond  by  which  the  defendant  became 
bound  to  the  plaintiffs  in  3007.,  conditioned  for  the  due  perform- 
ance by  one  Assiter  of  the  duties  of  the  o£Sce  of  assistantroverseer 
of  the  parish  of  West  Mailing,  which  is  comprised  within  the 
Malliug  Union.  First  breach,  that  Assiter,  after  his  appointment, 
and  while  such  assistant-overseer,  did  not  from  and  after  the  28th 
of  September,  1867,  duly  keep  a  certain  book  of  account  called 
the  collecting  and  deposit  book.  Second  breach  that,  after  the 
appointment  of  Assiter,  231Z.  28.  5d.  was  a  balance  due  from  him 
as  such  assistant-overseer,  and  he  was  required  to  pay  it  over  to 
the  overseers  of  the  parish  of  West  Mailing,  but  he  neglected  and 
refused  so  to  do. 

Pleas :  1.  That  the  defendant  did  not  make  the  bond.  2.  To 
the  first  breach,  that»  during  all  the  time  Assiter  continued  assistant- 
overseer,  he  did  duly  keep  all  books  of  account  of  the  parish ;  and 
that,  before  the  28th  of  September,  1867,  Assiter  was  duly  appointed 
collector  of  the  poor-rates  of  West  Mailing,  and  that  all  omissions 
to  make  entries  in  the  books  of  account  of  the  pariah  occurred 
after  Assiter  had  been  appointed  such  collector  of  poor-rates,  and 
the  moneys  received  by  him  were  received  as  collector  of  poor- 
rates,  and  not  as  assistant-overaeer.  3.  To  the  second  breach,  that 
the  231Z,  28.  5d.  was  not  a  balance  due  from  Assiter  as  assistant- 
overseer,  but  that  Assiter  had  ceased  to  be  such  assistant-overseer 
before  that  sum  was  reoeived,  and  that  the  sum  was  received  by 
Assiter  as  collector  of  poor-rates  under  an  appointment  made,  as 
in  the  second  plea  mentioned,  and  that  Assiter  accounted  for  and 
paid  over  all  moneys  received  by  him  as  assistant-overseer.  Issues 
thereon. 

2.  At  a  vestry  meeting  of  the  parish  of  West  Mailing  on  tiie 
25th  of  March,  1865,  it  was  resolved  "That  it  is  desirable  that  an 
assistant-overseer  for  the  parish  be  appointed  by  the  proper  autho- 
rity, with  a  salary  of  20L  a  year,  and  that  Mr.  S.  F.  Assiter  is  a 
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proper  person  to  be  appointed,  and  that  he  be  recommended  for       1^70 
that  oflBce."  Kaluk 

3.  Assiter  was  on  the  3rd  of  April,  1865,  dolj  appointed  agmstant*      ^^^ 
OTeiBeer  of  the  parish  by  two  justices  of  the  peace,  in  pursuance  of     ^**=*«- 
the  statute  59  Geo.  3,  c.  12,  s.  7.    The  warrant  of  appointment 
recited  that  Assiter  was  on  the  25th  of  March,  1865,  duly  nomi- 
nated and  elected  by  the  inhabitants  of  West  Mailing  in  yestry 
assembled  to  be  assistant-oyerseer  of  the  poor  of  the  parish;  that 

the  inhabitants  did  determine  and  specify  the  following  duties  of 
OY^seer  of  the  poor  to  be  executed  and  performed  by  him,  yis. 
^  to  asskt  the  churchwardens  and  overseers  in  making,  assessing, 
and  levying  the  poor-rates  of  the  parish,  and  to  collect  the  poor- 
rates,  keep  the  accounts,  and  transact  all  the  ordinary  duties  of  an 
oreraeer  of  the  poor;"  and  that  the  inhabitants  did  also  fix  *^ihe 
yearly  salary  of  Assiter  to  be  the  sum  of  20Z.  for  his  execution  of 
the  said  office." 

4.  By  bond,  dated  the  30th  of  June,  1865, — the  bond  sued  on, — 
the  defendant  and  one  J.  Billson  became  jointly  and  [severally 
bound  to  the  plaintiffs  in  the  sum  of  3002L,  conditioned  for  the 
perfcMinance  by  Assiter  of  the  duties  of  the  office  of  assistant* 
overseer.  The  bond  recited  that  Assiter  bad  been  appointed  an 
assistant-overseer  of  the  parish  of  West  Mailing,  which  is  comprised 
within  the  Mailing  Union,  and  the  duties  to  be  by  him  executed 
and  performed  had  been  duly  defined,  as  follows, — ^  To  assist  the 
churchwardens  and  overseers  in  making,  assessing,  and  levying  the 
pooM^tes  of  the  parish,  to  collect  the  poor-rates,  keep  the  accounts, 
and  transact  all  the  ordinary  duties  of  an  overseer,  at  a  salary  of 
202L,  payable  quarterly,"  and  had  been  required  to  give  security  to 
the  guardians  of  the  union  for  the  faithM  execution  of  his  office ; 
that  Assiter  had  requested  Graham  and  Billson  to  join  with  him 
as  sureties  in  the  above-written  bond,  subject  to  the  condition 
iJiereunder  written,  to  which  they  had  assented,  and  had  agreed 
that  the  bond  should  continue  in  force  notwithstanding  any  change 
should  be  made  thereafter  in  the  salary  of  such  assistant-overseer, 
etther  with  reference  to  the  amount  or  the  mode  of  estimating  the 
same,  whether  by  fixed  salary  or  by  per-centage ;  and  that  the 
guardians  had  agreed  to  accept  them  as  such  sureties.  The  condi« 
tion  was  as  follows :  ^  That,  if  the  above*bounden  assistant-overseer 
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shall  diligently,  honestly,  and  faithfully  perform  and  discharge  all 
the  duties  of  his  office,  and  obey,  subject  to  the  rules  of  the  Poor 
Law  Board,  in  all  matters  relating  to  the  duties  of  his  office,  all 
directions  of  the  majority  of  the  overseers  of  the  parish ;  and  also 
duly  and  punctually  keep  all  necessary  and  proper  books,"  and 
make  entries  and  produce  such  books  for  inspection  when  required ; 
and  duly  preserre  books,  deeds,  securities,  papers,  &c.,  &c^  and  all 
other  goods  and  property  of  the  parish  **  which  shall  come  to  his- 
hands  or  be  in  his  custody  or  power  as  such  assistant-overseer ; 
and  when  thereunto  lawfully  required  shall  pay  the  balance  then 
remaining  in  the  hands  of  or  due  from  him  the  said  assistant- 
overseer,  and  hand  over  and  deliver  all  such  books,  deeds,  securities, 
papers,  writings,  goods,  chattels,  or  other  property  as  aforesaid  to 
the  successor  of  the  said  assistant-overseer,  or  to  the  overseers,  or 
to  such  peroon  or  persons  as  the  inhabitants  of  the  parish  in  vestry 
assembled  shall  authorize  and  appoint  to  receive  the  same, — then 
the  above-written  obligation  shall  be  void." 

5.  At  a  vestry  meeting  of  the  26th  of  March,  1866,  it  was 
resolved  ^^Tbat  Mr.  Assiter  be  recommended  to  the  board  of 
guardians  of  the  Mailing  Union,  to  be  assistant-overseer  of  this- 
parish  at  a  salary  of  25/.  a  year." 

6.  At  a  meeting  of  the  board  of  guardians  of  the  Mailing  Union, 
of  the  4th  of  April,  1866,  it  was  ordered  that  '^  Assiter  be  and  is 
hereby  appointed  collector  of  poor-rates  for  the  parish  of  West 
Mailing,  at  a  poundage  of  6d'\ 

7.  The  clerk  to  the  guardians  of  the  Mailing  Union  thereupon 
wrote  to  the  Poor  Law  Board,  reporting  the  appointment  of  Mr. 
Assiter,  at  a  poundage  of  6(2.,  and  requesting  the  Poor  Law  Board 
to  approve  the  appointment. 

8.  In  answer  to  this,  the  secretary  to  the  Poor  Law  Board  wrote 
requesting  that  the  particulars  of  the  appointment  of  Assiter  as 
collector  of  poor-rates  might  be  communicated  to  the  board  in  aa 
inclosed  form. 

9.  The  particulars  of  the  appointment  of  Assiter  were  duly  commu- 
nicated to  the  Poor  Law  Board,  in  the  form  sent  for  that  purpose.  (1) 


(1)  The  material  parts  of  this  form 
were  as  follows  :— 
"1.  State  the  christian  name  and 


surname  of  the  person  appointed  col- 
lector. 12.  The  amount  of  salary  or 
other  remuneration  proposed.    13.  The 
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10.  The  secretary  to  the  Poor  Law  Board  wrote  to  the  clerk 
to  the  guardianSy  on  the  11th  of  May,  1866,  directing  attention  to 
the  order  of  the  Poor  Law  Commissioners  of  the  18th  of  August, 
1836,  which  provides  that  the  collectors  appointed  under  it  shall 
be  paid  a  poundage  not  exceeding  4.d.  in  the  pound  on  all  sums 
exceeding  3Z.,  and  of  8d,  in  the  pound  on  all  sums  equal  to  or 
less  than  31.  and  requesting  that  the  board  miglit  be  furnished 
with  explanatory  observations  in  reference  to  Assiter's  proposed 
remuneration. 

11.  The  order  of  the  Poor  Law  Commissioners  dated  the  18th 
of  August,  1836,  referred  to  in  the  foregoing  letter,  was  duly  made, 
and  was  not  rescinded  or  quashed  before  the  7th  of  May,  1839. 

12.  After  some  further  correspondence  between  the  guardians 
and  the  Poor  Law  Commissioners,  the  commissioners  assented  to 
the  appointment  of  Assiter  and  his  rate  of  remuneration,  and  made 
the  following  order  on  the  11th  of  June,  1866 : — 

"  Mailing  Union,       )  To  the  Guardians  of  the  Poor  of  the 
Parish  of  West  Mailing.  /    Mailing  Union,  &c. 

**  Whereas,  by  an  order  dated  the  18th  day  of  August,  1836,  the 
Poor  Law  Commissioners  ordered  and  directed  that  the  guardians 
of  the  Mailing  Union  should,  within  one  month  from  the  date  of 
the  said  order,  appoint  one  or  more  fit  and  proper  persons  to  be 
collector  or  collectors  of  the  poor-rates  of  such  of  the  several 
parishes  comprised  therein  as  the  said  guardians  might  deem  to 
require  a  collector;  and  the  said  commissioners  thereby  further 
ordered  and  directed  that  every  such  collector  should  be  paid 
according  to  certain  rates  of  poundage  therein  mentioned :  And 
whereas  the  guardians  of  the  said  union  have  appointed  a  fit  and 
proper  person  to  be  the  collector  of  the  poor-rates  for  the  parish 
of  West  Mailing,  within  the  said  union,  pursuant  to  the  said  recited 
order,  and  it  is  expedient  that  the  poundage  directed  by  the  said 
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nature  and  amount  of  security.  The 
names  and  addresses  of  the  sureties,  and 
their  occupations.  16.  The  authority 
under  which  the  present  appointment 
is  made.** 

The  answers  to  these  questions  were 
as  follows : — 


**  1.  Staines  Fisher  Assiter.  12«.  6^. 
in  the  pound  on  sums  collected. 
18.  Bond  with  two  sureties,  in  300?. 
Allen  Marden  Graham,  AVest  Mailing, 
Esq.,  Jonathan  Billson,  West  Mailing, 
builder.  16.  Order  of  Poor  Law  Com- 
missioners." 
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1870       recited  order  to  be  paid  to  such  officer  for  the  said ,  parish  should 

jiULLLaia     ^  altered  as  hereiiiafter  mentioned :  Now,  therefore,  in  pursuance 

Umov      q£  ^\^q  power  given  in  and  by  the  statutes  in  that  behalf  made  and 

provided.  We,  the  Poor  Law  Board,  hereby  order  and  direct  as 

follows : — 

'^Article  1.  The  said  guardians  shall,  xmless  the  Poor  Law 
Board  otherwise  direct,  pay  to  the  collector  for  the  time  being 
appointed  under  the  authority  of  the  said  recited  order,  for  the  said 
parish  of  West  Mailing,  for  the  performance  of  the  duties  of  such 
office,  a  salary  by  means  of  a  poundage  at  the  rate  of  &2.  in  tho 
pound  on  all  poor-rates  collected  by  him. 

**  Article  2.  The  poundage  of  every  such  collector  shall  be  cal* 
culated  by  the  said  guardians  at  the  several  quarters  ending  at  the 
usual  feast  days  in  the  year,  &c.,  upon  the  amount  which  the  said 
guardians  shall  ascertain  to  have  been  collected  by  such  collector 
in  the  quarter  then  last  ended,  and  shall  be  paid  by  the  said 
guardians  at  such  times  accordingly ;  and  the  amount  so  ^paid 
shall  be  charged  by  them  to  the  account  of  the  said  parish. 

^  Article  3.  Provided,  nevertheless,  that  the  said  guardians  may 
defer  the  payment  of  the  salary  in  whole  or  in  part  of  such  col* 
lector  until  his  accounts  shall  have  been  audited  and  allowed  by 
the  auditor ;  after  which  audit  and  allowance  the  sum  due  up  to> 
the  date  of  his  accounts  so  audited  shall  forthwith  be  paid." 

15.  The  Poor  Law  Board  made  another  order  on  the  25th  of 
June,  1866,  by  which  they  rescinded  the  order  of  the  18th  of 
August,  1836,  ^  except  so  far  as  the  same  relates  to  the  parishes 
of  East  Peckham,  Merewortb,  West  Mailing,  and  Wrotham,  for 
which  parishes  collectors  appointed  by  the  guardians  of  the  said 
union  are  now  acting." 

16.  No  additional  or  different  duties  were  imposed  on  Assiter 
by  the  appointment  as  collector  under  the  orders  of  the  18th  of 
August,  1836,  and  the  11th  of  June,  1866,  or  either  of  them,  other- 
wise than  appeared  by  those  orders.  Assiter,  after  that  appoint* 
ment,  coatinued  to  perform  the  same  duties  as  he  had  performed 
under  the  appointment  of  the  3rd  of  April,  1865,  set  forth  in 
par.  3 ;  which  latter  appointment  was  never  rescinded,  unless  the 
appointment  under  the  orders  of  the  18th  of  August,  1836,  and 
the  11th  of  June,  1866,  or  either  of  them,  rescinded  it. 
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17.  Afl8iter  collected  poor-rates  for  the  parish  of  West  Mailing       1870 
from  the  25th  of  March,  1865,  until  the  16th  of  January,  1868:  uauixg 
bat,  from  and  after  the  28th  of  September,  1867,  no  ''  collecting  ^^ 
and  deposit  book"  was  kept  by  Assiter  in  the  ordinary  and  regular  Obabam. 
maimer,  nor  was  any  book  or  other  document  at  any  time  delivered 

or  produced  by  Assiter  to  any  of  the  parish  o£Scers,  or  to  the 
auditor,  as  being  or  intended  to  be  in  the  nature  of  such  a  book. 

18.  Oat  of  the  money  collected  by  Assiter  for  the  poor-rates  of 
the  parish  he  from  time  to  time  paid  to  the  treasurer  of  the  Mail- 
ing Union  the  amount  of  certain  orders  or  calls  made  upon  the 
overseers  of  the  parish  of  West  Mailing  by  the  guardians  of  the 
onion.  He  also  made  certain  other  payments,  and  received  certain 
aUowance&  During  the  year  beginning  on  the  2Sth  of  March, 
1865,  and  ending  on  the  2Sth  of  March,  1866,  Assiter  was  paid  or 
allowed  a  salary  of  202.  as  assistant^overseer.  From  the  25th  of 
March,  1866,  to  the  16th  of  January,  1868,  he  was  paid  or  al- 
lowed a  poundage  of  6d.  in  the  pound  on  the  amounts  collected 
by  him. 

20.  On  the  16th  of  January,  1868,  there  remained  in  the 
hands  of  Assiter  a  balance,  on  account  of  poor-rates  collected 
by  him,  of  231Z.  2&  5(2.  Th»  balance  had  never  been  paid  over 
by  him. 

21.  It  was  agreed  that  the  pleadings  should  form  part  of  the 
case ;  and  that  the  Court  should  be  at  liberty  to  draw  any  in- 
ferences or  find  any  facts  which  in  the  opinion  of  the  Court  a  jury 
ought  to  have  drawn  or  found. 

The  questiosi  for  the  opini<m  of  the  Court  was,  whether,  imder 
the  &cts  above  stated,  the  plaintiffs  were  entitled  to  recover  in 
this  action. 

Manioffu  (Jhtmben,  Q.O.  (Barrow  with  him),  for  the  plaintiffs. 
The  question  is  whether  the  defendant  is  discharged  from  his 
liability  by  the  fact  of  Assiter  s  having  been  appointed  coUecior 
of  poor-rates,  with  precisely  the  same  duties  to  perform  as  those 
which  the  defendant  guaranteed.  The  case  might  have  been  dif- 
ferent if  the  two  offices  had  been  inconsistent  and  incompatible. 
Bat  these  clearly  are  not  so ;  for,  the  case  expressly  finds  (par.  16) 
that  no  additional  or  different  duties  were  imposed  on  Assiter  by 
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the  second  appointment,  and  that  he  continued  to  perform  precisely 
the  same  duties  as  before. 

[BoTiLL,  G.J.  The  appointment  as  assistant-overseer  was  on  the 
election  of  the  vestry ;  the  appointment  of  collector  of  rates  was  by 
the  Poor  Law  Board  on  the  nomination  of  the  guardians  of  the 
union.  The  duties  may  be  the  same ;  but  the  officer  is  subject  to 
a  different  sort  of  control.  The  bond  is  given  to  the  guardians  of 
the  union,  whereas  the  appointment  is  made  by  the  Poor  Law 
Board,  on  the  nomination  of  the  guardians.] 

The  office  to  which  Assiter  was  appointed  on  the  3rd  of  April, 
1865,  never  in  &ct  ceased.  He  continued  to  collect  as  assistant- 
overseer  of  the  parish.  His  appointment  was  under  59  Geo.  3, 
c.  12,  s.  7  (1)  ;  and  it  has  never  been  revoked  by  the  vestry,  nor 
did  he  resign  it.  Even  if  the  duties  under  the  second  appointment 
were  different  from  or  incompatible  with  those  which  he  had  to 
perform  under  the  first,  the  surety  is  not  discharged.  By  7  &  8 
Vict.  c.  101,  s.  61,  the  old  office  is  not  to  cease  unless  so  directed 
by  the  Poor  Law  Board  ;  and  the  bond  is  to  be  put  in  suit  by  the 
guardians  of  the  union.  That  the  mere  alteration  in  the  salary  or 
mode  of  remuneration  would  not  discharge  the  sureties,  is  clear 
from  Frank  v.  Edwards.  (2)  In  Bamford  v.  Ues  (3),  the  original 
appointment  was  only  for  a  year.  In  Worth  v.  Newton  (4),  it  was 
held  that  the  acceptance  by  the  holder  of  one  office  of  another 
incompatible  office,  does  not  necessarily  vacate  the  former,  Assiter 
did  not  receive  the  rates  as  mere  collector  under  the  appointment 


(1)  59  Geo.  3,  c.  12, 8. 7 :— "  It  shaU  be 
lawful  for  the  inhabitants  of  any  parish 
in  vestry  assembled  to  nominate  and 
elect  any  discreet  person  or  persons  to 
be  assistant-overseer  or  overseers  of  the 
poor  of  such  parish,  and  to  determine 
and  specify  the  duties  to  be  by  [him] 
or  them  executed  and  performed,  and 
to  fix  such  yearly  salary  for  the  execu- 
tion of  the  said  office  as  shall  by  such 
inhabitants  in  vestry  be  thought  fit ; 
and  it  shall  be  lawful  for  any  two  of 
His  Majesty's  justices  of  the  peace,  by 
warrant  under  their  hands  and  seals,  to 
appoint  any  person  or  persons  who  shall 
be  so  nominated  and  elected  to  be  as* 


sistant-overseer  or  overseers  of  the  poor, 
for  such  purposes,  and  with  such  salaiy 
as  shall  have  been  fixed  by  the  inhabi- 
tants in  vestry;"  "and  every  person 
or  persons  so  appointed  shall  continue 
to  be  an  sssistant-overseer  of  the  poor 
until  he  or  they  shall  resign  such  oflSoe, 
or  until  his  or  their  appointment  shall 
be  revoked  by  the  inhabitants  of  the 
parish  in  vestry  assembled,  and  no 
longer.**  Then  follow  provisions  for 
security. 

(2)  8  Ex.  214;  22  L.  J.  (Ex.)  42. 

(3)  3  Ex.  380. 

(4)  10  Ex.  247;  28  L.  J.  (Ex.)  838. 
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of  the  Poor  Law  Board ;  but  he  received  them  as  assistant-overseer. 
He  never  was  relieved  from  the  performance  of  the  duties  he  owed 
to  the  parish.  If  it  be  said  that  the  mode  of  accounting  and  paying 
over  is  different,  that  is  met  by  the  observations  of  Parke,  B.,  in 
Worth  T.  Newton.  (1)  Here,  the  second  appointment  was  under 
the  Poor  Law  Order  of  the  18th  of  August,  1836,  and^  not  under 
s.  62  of  7  &  8  Vict  c.  101. 

Denman^  Q.G.  {Bayman  with  him),  for  the  defendant.  The 
original  appointment  was  in  the  most  general  form,  and  it  would 
seem  to  be  for  one  year  only.  At  all  events,  the  appointment  of 
the  4th  of  April,  1866,  apart  from  the  change  of  salary,  put  an 
end  to  the  former  one.  The  case  therefore  is  distingmshable  from 
Bamford  v.  iZss  (2)  and  SoBand  v.  Lea.  (3)  On  the  appoint- 
ment of  Assiter  as  collector  of  rates,  liis  original  appointment  as 
assistant-overseer,  whether  limited  to  a  year  or  not,  ceased.  His 
appointment  as  collector  at  a  poundage  of  6cZ.  was  complete  on  the 
assent  of  the  Poor  Law  Board  being  given  to  that  mode  of  remune- 
ration. 

[WnxES,  J.  If  the  appointment  was  an  appointment  within 
a  61  of  7  &  8  Yict  c.  101,  then  it  would  cease  only  ^'if  so 
directed  "  by  the  Poor  Law  Board.  If  under  s.  62,  it  would  cease 
^unless  otherwise  directed"  by  them.  Whether  it  was  made 
under  the  one  section  or  the  other,  would  depend  upon  whether 
the  order  of  the  Poor  Law  Board  of  the  11th  of  June,  1866,  was  a 
direction  by  them.] 

The  appointment  was  clearly  under  s.  62  (4) :  it  was  made  in 
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(1)  10  Ex.  at  p.  257 ;  23  L.  J.  (Ex.) 
at  p.  542. 

(2)  3  Ex.  380. 

(3)  9  Ex.  430;  23  L.  J.  (Ex.)  122. 

(4)  7  ft  8  Vict,  c  101,  8.  62,  enacts 
that,  **  if  the  board  of  gnardiaos  of  any 
parish  or  tmion  make  application  to  the 
commissioneni  to  direct  the  appointment 
of  a  paid  collector  of  the  poor-rates  in 
such  parish  or  nnioD,or  in  any  parish 
or  parishes  of  such  union,  it  shall  he 
lawful  for  the  commissioners,  by  order 
under  their  hands  and  seals,  to  direct 
the  said  board  of  guardians  to  appoint 


such  a  collector ;  and  the  commissioners 
shall  have  the  same  powers  with  respect 
to  such  collectors  as  are  given  to  them 
by  4  &  5  Wm.  4,  c.  76,  with  respect  to 
paid  ofiSeers;  and  all  powers  of  the 
inhabitants  of  any  parish  in  vestry 
assembled,  or  of  justices  of  the  peace, 
or  of  any  persons  other  than  the  board 
of  guardians  of  such  parish  or  union, 
to  appoint  any  collector  for  any  such 
parish  as  aforesaid,  and  (except  when 
otherwise  directed  by  the  commis- 
sioners) all  appointments  imder  such 
powers,  shall  cease.** 
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consequence  of  the  application  of  the  board  of  guardians  after  the  4th 
of  April,  1866,  and  could  not  have  been  made  without  the  sanction  of 
the  Poor  Law  Board.  This  matter  was  Terj  fully  discussed  in  Beg. 
T.  Greene.  {1)  LordCampbeIl,C.J.,  in  giving  judgment,  says:  "We 
do  not  see  how  we  can  give  effect  to  the  act  without  holding  that 
an  appointment  in  fact  of  a  collector  or  assistant-oyerseer,  or  both, 
by  the  guardians  of  the  union  under  an  existing  unrescinded  order 
of  the  Poor  Law  Board,  takes  away  the  power  of  the  vestry  under 
Stat  59  Geo.  3,  c  12." 

Then,  the  two  offices  are  altogether  incompatible.  The  mode  ot 
appointment  is  different ;  the  accountability  is  different ;  and  the 
remuneration  is  different,  and  paid  out  of  a  different  fund, — ^the 
funds  of  the  parish  in  the  one  case,  those  of  the  union  in  the  otb^. 
These  objections  were  inapplicable  in  the  cases  of  Frank  v.  Ed- 
wards (2)  and  Worth  v.  Newton.  (3)  The  former  merely  decided 
that  a  reduction  of  the  salary  did  not  relieve  the  surety,  and  the 
latter  that  the  appointment  to  the  office  of  overseer  did  not  operate 
as  a  resignation  of  that  of  assistant-overseer.  Points  v.  Attioood  (4) 
shews  that  an  assistant-overseer  who  is  appointed  in  general  terms 
under  59  Geo.  3,  c.  12,  s.  7,  is  for  all  practical  purposes  an  over- 
seer. 

Montaffu  Chambers^  Q.C,  in  reply.  The  second  appointment 
was  not  made  under  s..  62  of  7  &  8  Vict.  c.  101,  but  under  the 
poorJaw  order  of  the  18th  of  August,  1836.  No  application  was 
made  by  the  guardians  of  the  union  to  the  Poor  Law  Board  to 
appoint  a  collector  of  rates  under  that  section :  the  Poor  Law  Board 
themselves  initiated  the  matter.  The  order  of  the  11th  of  June, 
1866,  is  a  general  order,. not  one  made  on  the  application  or  at  the 
request  of  the  guardians  at  all.  Tlie  original  appointment  of 
Assiter  is  still  subsisting,  notwithstanding  there  may  have  been 
some  alteration  as  to  the  persons  to  whom  Assiter  was  to  account 
and  the  persons  having  power  to  dismiss  him,  and  as  to  some  other 
minor  details.  None  of  the  duties  to  be  performed  by  him  under 
the  second  appointment  are  inconsistent  with  those  which  devolved 
upon  him  under  the  first.     The  case  so  finds  in  express  terms. 

(1)  17  Q.  B.  793,  815 ;   21  L.  J.  (2)  8  Ex.  214;  22  L.  J.  (Ex.)  42. 

(M.a)  137, 144.  (3)  10  Ex.  247 ;  23  L.  J.  (Ex.)  338. 

(4)  6C.B.  38. 
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Andy  if  they  were,  the  authorities  already  referred  to  shew  that 
the  position  of  the  surety  is  not  thereby  altered  or  his  liability  dis- 
charged* 

Then,  as  to  59  Gea  3,  c.  12,  s.  7,  there  clearly  was  no  resigna- 
tion by  Assiter  of  the  original  appointment,  nor  any  revocation 
of  his  appointment  by  the  yestry. 

(Jur.  adv.  vuU. 
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Jan.  21.  Boynx,  C.J.  The  defendant  became  snrety  for  one 
Assiter  who  was  appointed  assistant-overseer  of  the  parish  of  West 
Mailing  on  the  3rd  of  April,  1865.  He  is  sned  upon  a  bond  given 
upon  that  occasion  to  the  guardians  of  the  Mailing  Union,  for 
breaches  of  that  bond, — substantially  for  defalcations  on  the  part  of 
the  assistant-overseer  as  collector  of  the  rates.  The  defendant,  being 
a  snrety,  is  only  responsible  according  to  the  condition  of  the  bond, 
and  for  the  time  that  Assiter  held  the  appointment  in  respect  of 
which  the  bond  was  given,  and  for  Assiter's  acts  and  defaults  in  that 
particular  employment.  K  that  employment  is  at  an  end,  or 
the  defaults  complained  of  occurred  in  any  other  employment  or 
capacity,  the  defendant  is  not  responsible.  The  question  then 
arises  as  to  the  position  filled  by  Assiter  at  the  time  the  defalca- 
tions occurred. 

Now,  it  is  clear  that  Assiter  was  elected  assistant-overseer  by 
the  inhabitants  of  the  parish  of  West  Mailing  in  vestry  assembled, 
and  appointed  by  the  magistrates,  pursuant  to  59  Geo.  3,  c.  12, 
s.  7.  In  the  warrant  of  appointment  given  by  the  magistrates 
on  that  occasion,  his  duty  is  defined  thus, — "  to  assist  the  church- 
wardens and  overseers  in  making,  assessing,  and  levying  the 
poor-rates  of  the  parish,  and  to  collect  the  poor-rate,  keep  the 
acoonnts,  and  transact  all  the  ordinary  duties  of  an  overseer  of  the 
poor;"  and  his  salary  or  remuneration  was  fixed  by  the  vestry  at 
207.,  which  was  clearly  a  salary  of  207.  per  annum,  a  yearly  salary. 
The  duties  to  be  performed  by  Assiter  are  further  defined*  and 
described  in  the  condition  of  the  bond.  [His  Lordship  read  the 
condition.]  Under  the  election  and  appointment  so  made  by  the 
vestry  and  the  justices,  Assiter  entered  upon  the  performance  of 
the  duties  of  the  o£Sce.  He  was  appointed  as  assistant-overseer  at 
a  salary  of  202.  per  annum.   So  far  as  the  statements  in  the  special 
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case  go,  it  does  not  appear  that  he  performed  any  other  duty  than 
that  of  collector  of  poor-rates. 

Now,  what  was  the  nature  of  his  employment  ?  It  was  clearly 
an  employment  by  the  parish.  He  was  to  be  paid  by  the  parish ; 
he  might  be  dismissed  by  the  parish, — with  an  additional  power 
of  dismissal  by  the  Poor  Law  Commissioners  under  4  &  5  Wm.  4, 
c.  76,  s.  46.  So  far  as  his  original  appointment  is  concerned, 
Assiter  was  bound  to  obey  the  orders  of  the  overseers.  His  duties 
were  altogether  of  a  parochial  character.  Whether  we  look  to 
his  original  appointment,  the  mode  of  payment  of  his  salary,  or 
the  duties  which  he  had  to  perform,  he  was  clearly  responsible  to 
the  parish. 

Towards  the  close  of  the  first  year  of  his  service,  the  parish 
were  desirous  that  he  should  be  appointed  by  the  board  of  guar- 
dians of  the  Mailing  Union ;  and  accordingly  at  a  vestry  meeting 
held  on  the  26th  of  March,  1866,  it  was  resolved  that  Assiter  be 
recommended  to  the  board  to  be  appointed  assistant-overseer  of 
West  Malh'ng  at  a  salary  of  25L  a  year.  Now,  it  was  perfectly 
competent  to  the  board  of  guardians  to  appoint  whom  they  pleased 
as  assistant-overseer  and  collector  of  rates.  If  a  third  person 
had  been  appointed  by  them,  the  powers  and  duties  of  Assiter 
as  an  officer  of  the  parish  would  have  entirely  ceased.  Look- 
ing at  the  provisions  of  the  Act  of  Parliament,  and  at  the 
facts,  I  think  that  is  clear.  The  two  appointments  would  have 
been  incompatible  and  inconsistenty  and  could  not  have  stood 
together. 

The  parish  having  thus  recommended  the  appointment  of  Assiter 
as  assistant-overseer  at  a  salary  of  25?.  per  annum,  the  board  of 
guardians  on  the  4th  of  April  passed  a  resolution  that  he  should 
be  appointed,  not  assistantK>verseer,  but  collector  of  poor-rates. 
They  do  not  adopt  the  salary  proposed,  of  25Z.  per  annum,  but  they 
resolve  that  he  shall  be  paid  by  a  poundage  of  6d,  That  appoint- 
ment, however,  was  of  no  avail  unless  sanctioned  by  the  Poor  Law 
Commissioners ;  and,  when  submitted  to  them,  they  did  not  think 
fit  to  approve  of  it,  the  rate  of  remuneration  not  being  in  accord- 
ance with  the  poor-law  order  of  18th  August,  1836,  which  provided 
that  the  poundage  for  collection  should  not  exceed  4d.  in  the 
pound  on  sums  exceeding  31,,  and  8d.  in  the  pound  on  sums  equal 
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to  or  leas  than  3Z.  After  some  correspondence  on  the  subject,  the 
Poor  Law  Commissioners  at  length  assent  to  the  proposed  scale  of 
remanerationy  and  an  order  was  made  by  them  on  the  11th  of 
June,  I8669  sanctioning  that  mode  of  payment.  From  that  time 
Assiter  proceeded  to  collect  the  poor-rates  for  [the  parish  of  West 
Mailing,  and  he  became  of  course  liable  to  all  the  pvovisions  of 
the  statutes  as  collector  of  poor-rates  appointed  by  the  board  of 
guardians  of  the  Mailing  Union*  That  clearly  was  an  appoint- 
ment of  a  nature  different  from  that  which  he  before  held.  The 
parish  ceased  to  be  his  employers  or  his  pay-masters.  They  no 
longer  had  any  control  oyer  him,  nor  any  power  to  dismiss  him. 
He  ceased  to  be  the  servant  of  the  parish,  and  became  the  servant 
of  the  board  of  guardians,  subject  to  the  orders  of  the  Poor  Law 
Board. 

It  has  been  argued  that  the  duties  of  the  two  offices  were  not 
incompatible.  I  think,  however,  that  they  clearly  are  incompatible ; 
and  that  incompatibility  is  best  shewn  by  putting  the  case  of  two 
persons  appointed,  one  by  the  vestry,  the  other  by  the  board  of 
guardians,  to  collect  the  rates ;  and,  if  it  had  stood  upon  that  alone, 
I  should  have  been  prepared  to  hold  that  the  first  appointment  was 
put  an  end  to.  But  it  is  not  necessary  to  determine  that,  because 
the  first  appointment  was  subject  to  be  put  an  end  to  by  a  resolution 
of  the  vestry  or  by  the  resignation  of  Assiter ;  and,  looking  at 
what  occurred  at  the  vestry  of  the  26th  of  March,  1866,  when  they 
recommend  to  the  guardians  the  appointment  of  Assiter,  and  to 
the  subsequent  conduct  of  Assiter,  I  come  to  the  conclusion  that 
there  was  both  a  revocation  of  the  first  appointment  by  the  vestry 
and  a  resignation  by  Assiter.  If  so,  there  is  an  end  of  the  plain- 
ti&'  case.  The  money  which  Assiter  is  charged  to  have  received 
and  to  have  failed  to  account  for  was  not  in  truth  received  by 
him  under  the  appointment  in  respect  of  which  the  defendant 
became  surety.  The  guardians  have  treated  the  old  bond  as  still 
subsisting.  They  were  probably  led  into  this  mistake  by  the 
paper  of  questions  sent  to  them  by  the  Poor  Law  Board,  and  which 
they  treated  as  an  inquiry  as  to  what  existing  securities  they  had. 
For  the  reasons  above  given,  I  am  of  opinion  that  our  judgment 
must  be  for  the  defendant. 

I  also  think  the  argument  that  the  first  appointment  ceased  by 
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virtue  of  s.  62  of  7  &  8  Yict  c  101,  is  well  founded.  It  seems 
to  me  that,  that  section  applies  to  appointments  made  after  the 
passing  of  the  Aet  It  is  future  in  its  application.  The  seccmd 
appointment  of  Assiter  was  made  after  the  passing  of  that  Act : 
but  it  is  contended  that  it  was  not  made  in  puisuance  of  an  order 
made  hj  the  Poor  Law  Board  after  the  passing  of  that  Act.  The 
answer  is,  that  it  certainly  was  not  made  in  pursuance  of  an  order 
made  before  the  Act^  because  the  order  of  18th  August,  1836, 
did  not  authorize  the  appointment  of  a  collector  of  rates  upon  the 
terms  on  which  this  appointment  was  made.  The  Poor  Law  Board 
issue  a  fresh  order  on  the  11th  of  June,  1866.  That  order  is 
subsequent  to  7  &  8  Yict  c.  101.  Therefore  we  haye  an  order 
made  subsequent  to  the  statute,  and  a  resolution  of  the  board  of 
guardians  appointing  Assiter,  and  an  assent  to  that  appointment 
by  the  Poor  Law  Board  after  the  statute.  The  only  question  is 
whether  this  order  of  1866  is  an  order  directing  the  appointment 
on  the  new  terms.  I  think  it  i&  It  incorporates  the  order  of 
August,  1836,  and  therefore  that  order  must  be  treated  as  an 
order  of  1866. 

As  to  the  prior  application  to  the  Poor  Law  Board,  I  think  the 
resolution  of  the  board  of  guardians  of  the  4th  of  April,  1866, 
appointing  Assiter  to  be  collector,  and  the  letter  communicating 
that  appointment  to  the  Poor  Law  Board,  was  an  abundant  com- 
pliance with  the  requirement  of  s.  62.  The  order  of  the  Poor  Law 
Board  of  the  11th  of  June,  1866,  seems  to  me  to  have  been  an 
order  under  their  hands  and  seal  directing  the  board  of  guardians 
to  appoint  a  collector ;  and  under  these  circumstances  the  Act 
(7  &  8  Vict.  c.  101,  s.  62)  provides  that  «  all  powere  of  the  inhabi- 
tants of  any  parish  in  vestry  assembled,  or  of  justices  of  the  peace, 
or  of  any  persons  other  than  the  board  of  guardians  of  such  parish 
or  union,  to  appoint  any  collector  for  any  such  parish  as  aforesaid, 
and  (except  when  otherwise  directed  by  the  said  commissioners) 
aU  appointments  under  such  powers,  shall  cease.''  I^  therefore, 
the  second  appointment  of  Assiter  was  within  the  first  part  of 
s.  62,  the  case  Mis  within  the  latter  part  also,  and  j  the  defendant 
is  entitled  to  judgment  on  this  ground. 


WiLLES,  J.    I  am  entirely  of  the  same  opinion. 
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Brbtt,  J«  This  is  an  action  on  a  bond  whereby  the  defendant 
became  eoiety  for  the  dae  perfoimance  by  one  Aadter  of  the  duties 
of  the  offioe  of  assistantroyerseer  of  the  pariah  of  West  Mailing ; 
and  breaches  are  charged,  substantially  that  Assiter  jGailed  to 
aoeount  for  moneys  received  by  him  as  collector  of  poor-rates, 
vrhich  was  one  of  the  duties  of  his  office.  The  defendant  con- 
tends that^  before  the  defalcations  charged  took  place,  Assiter  had 
ceased  to  be  assistant-overseer,  and  that  the  defalcations  took 
place  while  he  was  acting  as  collector  of  rates  under  a  subsequent 
appointment  by  the  board  of  guardians.  Upon  that  defence  issue 
is  taken. 

It  aeems  to  me  that  the  only  real  question  is  whether  Assiter 
had  ceased  to  be  assistant-overseer.  I  think  it  is  not  open  to  the 
defendant  to  contend  that,  if  he  continued  to  be  assistant-oversea 
under  the  original  appointment,  his  duties  had  been  so  altered  that 
the  position  of  the  defendant  as  surety  was  changed  so  as  to  absolve 
him  fipom  liability.  The  only  question,  then,  is  whether  Assiter  oon- 
tinoed  to  be  assistant-overseer,  and  the  duties  for  the  breach  of  which 
the  action  is  brought  were  duties  performed  by  him  as«assistant- 
overseer.  I  think  it  is  quite  clear  that  the  original  appointment 
was  not  intended  to  endure  for  one  year  only.  The  appointment 
was  general,  and  at  a  yearly  salary ;  and  there  were  only  three 
modes  of  putting  an  end  to  it^ — ^first,  by  resignation ;  secondly,  by 
revocation  by  the  vestry;  thirdly,  by  mutual  consent  of  the 
parties. 

Upon  the  facts  stated,  I  think  it  might  very  well  be  held  that 
the  appointment  was  put  an  end  to  by  mutual  consent.  But, 
inasmuch  as  the  case  has  not  been  framed  with  that  view,  I 
doubt  whether  that  would  be  a  safe  or  satisfactory  conclusion  to 
arrive  at. 

The  ground  on  which  I  think  the  case  ought  to  be  decided  in 
favour  of  the  defendant  is,  that  the  appointment  was  put  an  end 
to  under  s.  62  of  7  &  8  Vict  c.  101.  I  think  the  case  is  clearly 
brought  within  that  section.  It  is  true  that  the  guardians  at  first 
proposed  that  Assiter  should  be  appointed  collector  of  rates  under 
the  Poor  Law  Order  of  the  18th  of  August,  1836.  But,  it  being 
pointed  out  to  them  by  the  Poor  Law  Board  that  their  proposed 
appointment  was  not  in  accordance  with  the  terms  of  that  order. 
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and  that,  if  they  wanted  the  Poor  Law  Board  to  sanction  the 
appointment  of  a  collector  on  the  terms  of  remuneration  they 
suggested,  viz.  6d.  in  the  pound  on  all  sums  receiyed,  they 
must  ask  the  board  to  alter  the  order  of  1836,  the  board  of 
guardians  did  practically  ask  the  Poor  Law  Board  to  appoint 
Assiter  collector  at  a  remuneration  of  6d.  in  the  pound;  and 
the  Poor  Law  Board  accordingly  made  the  order  of  the  11th  of 
June,  1866. 

It  therefore  seems  to  me  that  there  was  an  order  by. the  Poor 
Law  Board  which  would  enable  the  guardians  to  make  the  appoint- 
ment, and  that  the  appointment  was  made  with  their  assent 
The  appointment  was  therefore  made  in  pursuance  of  an  order  of 
the  Poor  Law  Board  issued  on  the  application  of  the  board  of 
guardians. 

Under  these  circumstances,  the  62nd  section  provides  that  the 
original  appointment  shall  cease  from  that  moment ;  consequently, 
Assiter  by  force  of  that  section  was  no  longer  assistant-overseer 
of  the  parish  of  West  Mailing,  and  became  only  collector  of  rates ; 
and  the  second  and  third  pleas  are  made  out. 

Judgment  for  the  defendant. 

Attorneys  for  plaintiffs :  Feartm,  OJabon,  &  Fearon. 
Attorneys  for  defendant :  Norton  &  Son,  Town  Mailing. 
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[REGISTRATION  CASES.]  • 

EIRTONy  Appbllakt  ;  DEAR,  RESPOKOBin?. 
Parliament — County  Vote — Qualifieation — Freehold  Benefice, 

A.  claimed  a  Tote  for  a  ootinty  in  respect  of  the  incnmbency  of  a  district  church. 
As  incumbent  he  had  the  freehold  of  the  church  and  was  entitled  to  annual  sti- 
pends of  1507.  and  50^  from  the  Ecclesiastical  Commissioners  and  Goyemors  of 
Queen  Anne's  Bounty,  respectively,  paid  out  of  funds  which  did  not  arise  from 
land  within  the  parish  in  which  he  claimed  to  bo  registered ;  to  fees  on  the 
burial  in  a  cemetery,  also  out  of  the  parish,  of  persons  dying  within  the  district 
attached  to  the  church;  and  to  fees  for  marriages,  baptisms,  and  ohurchings, 
performed  within  the  church ;  each  of  which  amoimted  to  more  than  40s.  a 
year: — 

Seldy  that  he  was  not  entitled  to  a  vote. 

Appeal  from  the  Eevising  Barrister  for  the  county  of  Middlesex. 

Charles  Kirton  diilj  claimed  to  have  his  name  inserted  on  the 
list  of  voters  for  the  county  in  respect  of  a  freehold  benefice,  known 
by  the  name  of  St.  Andrew,  Bethnal  Green,  situate  in  the  parish  of 
St  Matthew,  Bethnal  Green,  and  was  duly  objected  to  by  Frederick 
Dear. 

Eirton  was  duly  appointed  by  licence  of  the  Bishop  of  London, 
dated  the  10th  of  June,  1864,  to  the  o£Sce  of  perpetual  curate  or 
incumbent  of  the  church  of  the  perpetual  curacy  of  St.  Andrew, 
Bethnal  Green,  and  he  was  by  the  licence  authorized  to  receive 
and  enjoy  all  and  singular  stipends,  profits,  and  advantages  what- 
soever belonging  to  the  office.    The  district  chapelry  attaiched  to 
the  church  of  St  Andrew  was  assigned  to  it  by  an  order  in  Council, 
dated  the  3rd  of  April,  1843,  under  the  authority  of  statutes 
58  Geo.  3,  c.  45,  59  Geo.  3,  c.  134,  7  &  8  Geo.  4,  c.  72, 1  Vict.  c.  75. 
By  another  order  in  Council,  dated  the  10th  of  June,  1843,  made 
under  the  statutes  3  &  4  Yict  c.  113,  and  4  &  5  Yict.  c.  39,  the 
annual  sum  of  150Z.  was  ordered  to  be  paid  by  the  ecclesiastical 
commissioners  to  the  incumbent  for  the  time  being  of  the  church  of 
St.  Andrew,  Bethnal  Green.  By  another  order  in  Council,  dated  the 
8th  of  August,  1853,  under  3  &  4  Vict  c.  113,  and  2  &  3  Yict.  c.  49, 
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1869        it  was  ordered  that  a  further  sum  of  50Z.  should  be  paid  to  such 
KnrroN      incumbent  by  the  treasurer  of  the  governors  of  the  Bounty  of 

jZ\it  Queen  Anne,  out  of  a  sum  of  475Z.,  charged,  as  therein  mentioned, 
on  the  tithes,  or  payments  in  lieu  thereof,  part  of  the  revenue  of  the 
rectory  of  St.  Andrew  IJndershaft  with  St.  Mary  Axe,  in  the  city 
of  London.  Under  the  before-mentioned  order  in  Council  of  the 
3rd  of  April,  1843,  Kirton,  as  incumbent  for  the  time  being,  was 
entitled  and  in  receipt  of  the  fees  paid  in  respect  of  marriages, 
baptisms,  and  churchings,  performed  in  the  church,  and  the  income 
arising  from  such  fees  was  more  than  40s.  per  annum  over  and 
above  all  rents  and  charges  payable  out  of  or  in  respect  of  the 
same.  Kirton  was  also  in  the  receipt  of  fees  paid  in  respect  of  the 
burials  in  Bow  cemetery  of  persons  dying  within  the  district  at^ 
tached  to  the  church  of  St.  Andrew.  The  income  from  such  burial 
fees  amounted  to  more  than  40s.  a  year  over  and  above  all  rents 
and  charges  payable  out  of  or  in  respect  of  the  same.  No  assign- 
ment of  pew  rents  had  at  any  time  been  made  to  Kirton,  and 
Kirton  was  not  in  receipt  of  any  income  from  pew  rents  or  the 
letting  of  pews. 

The  revising  barrister  was  of  opinion  that  Kirton  was  not,  in 
right  of  his  office  of  perpetual  curate  or  incumbent  of  the  said 
church  (irrespectively  of  the  source  from  which  the  income  coming 
to  him  in  right  of  his  said  office  was  derived),  entitled  to  have  his 
name  inserted  in  the  list  of  voters  for  the  county ;  and  he  was  also 
of  opinion  that  Kirton  was  not  by  virtue  of  his  office  seised  of  or 
entitled  either  at  law  or  in  equity  to  a  freehold  estate  in  lands  or 
tenements  in  the  same  county  and  the  same  parish  as  that  in 
which  he  claimed  to  be  registered  of  the  clear  annual  value  pf  40s. 
over  and  above  all  rents  or  charges  payable  out  of  or  in  respect  of 
the  same ;  and  he  therefore  disallowed  the  vote. 

If  the  Court  should  be  of  opinion  that  his  decision  was  wrong, 
the  register  was  to  be  amended  by  inserting  the  name  of  Kirton. 

Sir  J.  Karddke,  Q.O.  {Morgan  Howard  with  him),  for  the  ap- 
pellant. It  is  admitted  that  the  appellant  has  an  estate  of  freehold 
in  the  church,  and  the  only  question  is  whether  it  ccm  be  con- 
sidered of  the  value  to  him  of  40«.  by  the  year  as  required  by 
8  Hen.  6,  c.  7.    There  can  be  no  doubt  that  the  site  alone  of  the 
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*charcli  is  worth  far  more  than  that»  bnt  it  will  be  contended  that        1809 
it  18  not  of  that  value  to  the  appellant  unless  some  of  the  sources      eibioh 
of  income  mentioned  in  the  case  can  be  considered  as  annexed  to       btLm. 
it.    They  are  received  by  the  appellant  in  right  of  his  office  as 
incumbent,  and  the  office  is  a  local  one  situated  in  the  parish  of 
8t.  Matthew,  Bethnal  Green,  and  so,  though  the  stipends  of  150/. 
and  50/.  do  not  arise  from  any  lands  within  the  parish,  they  give 
value  to  the  office  which  is  within  it    The  same  may  be  said  of 
the  payments  in  respect  of  Bow  cemetery  which  are  made  under 
4  &  5  Vict  c.  Ixiii.     In  any  case  the  fees  for  marriages,  bap- 
tisms, and  churchings  performed  in  the  church  are  sufficiently 
<^oiinected  with  it  to  make  it  of  value  to  the  the  appellant,  and  to 
bring  him  within  the  words  of  8  Hen.  6,  c.  7,  as  one  who  ''shall 
have  free  land  or  tenement  to  the  value  of  40«.  by  the  year  above 
^11  charges." 

Simon,  Serjt,  {Michael  with  him),  for  the  respondent.  The  whole 
question  is,  whether  any  of  the  emoluments  received  by  the  appel- 
lant issue  out  of  land  within  the  parish  of  St  Matthew,  Bethnal 
Oreen ;  for  it  has  been  long  decided  that  a  freehold  office  does  not 
entitle  the  holder  to  vote  if  the  emoluments  are  not  derived  from 
land  within  the  district  for  which  the  dsdm  to  vote  is  made.  This 
was  held,  amongst  others,  respecting  an  organist,  the  masters  in 
chancery,  and  a  parish  clerk,  in  the  Middlesex  Case  (1),  and  was 
affirmed  by  this  Court  in  BusheU  v.  Eastes.  (2)  With  respect  to 
the  fees  for  services  performed  in  the  church,  these  cannot  be 
•claimed  as  of  common  right  by  the  incumbent  in  respect  of  his 
incumbency,  but  are  payable  either  by  custom  or  Act  of  Parliament 
for  the  personal  services  of  the  clergyman.    They  cannot  be  claimed  ^ 

if  the  services  are  not  performed  by  him :  Burdeaux  v.  Lan- 
caster (3) ;  Patten  v.  Castleman  (4) ;  TapsaU  v.  Ferrers  (5) ;  Spry 
V.  OdUap  (6) ;  and  are  not  due  for  the  use  of  the  church :  prior 
to  Lord  Hardwicke's  Act,  26  Geo.  2,  c.  83,  the  services  need  not 
'Cven  have  been  performed  in  the  church. 

Sir  J.  Karslake,  Q.C.9  in  reply. 

(1)  2  Peck.  91, 92.  (4)  1  Lee  Eco.  Cases,  387. 

(2)  11  C.  B.  (N.S.)  lOG ;  31  L.  J.  (5)  Hob.  175. 
<C.P.)44.  (6)  16M.&W.716. 

(d)  1  Salk.  332. 

T  2  2  • 
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1869  BoviLL,  C.J.    It  is  not  diRputed  that  Eirton,  as  incumbent,  was 

KiBioN      possessed  of  a  freehold  office  and  entitled  to  the  freehold  of  the 

j^^  chnrch ;  as  such  incumbent  he  was  also  entitled  to  receive  certain 
emoluments,  namely — Ist,  a  stipend  of  150L  paid  by  the  ecclesi* 
astical  commissioners;  2nd,  an  annual  sum  of  502.  paid  by  the 
governors  of  Queen  Anne's  Bounty;  3rd,  certain  fees  for  marriages^ 
baptisms,  and  churchings  performed  in  the  church;  and  4tb,. 
certain  payments  in  respect  of  persons  buried  in  Bow  cemetery 
who  had  died  in  his  district.  In  respect  to  these  emoluments 
we  are  asked  to  hold  that  one  or  more  of  them  are  derived, 
not  from  his  office,  but  from  land  within  the  parish  in  which 
the  church  stands.  With  respect  to  the  church  itself,  it  is  not 
found  to  be  of  any  value,  nor  does  it  produce  any  profit  unless  the. 
fees  for  the  services  performed  in  it  can  be  considered  as  such; 
there  are  no  pew  rents,  nor  could  the  incumbent  exact  them  if  he 
wished  it.  Then,  is  the  land  to  which  the  incumbent  is  entitled  a 
source  of  any  of  the  profits  referred  to  ?  This  could  not  be  argued 
with  any  chance  of  success  with  respect  to  the  stipends  of  1502. 
and  50Z.,  or  the  fees  paid  in  respect  of  burials  in  Bow  cemetery. 
The  only  point  on  which  there  could  be  any  doubt  is  with  respect 
to  the  fees  for  marriages,  baptisms,  and  churchings  performed  in  the 
church  itself.  These  payments  are  made  wlien  services  are  per- 
formed ;  they  have  no  direct  connection  with  the  land,  and  do  not 
arise  out  of  it.  They  are  made  on  account  of  some  custom  or  Act  of 
Parliament  for  the  personal  services  of  the  clergyman,  and  not  for 
the  use  of  the  land.  It  is  true  that,  as  to  some  of  the  services, 
they  must  be  performed  within  the  church;  but  the  payments 
probably  had  their  origin  as  customary  payments  before  this  was 
the  case.  I  think,  therefore,  on  the  whole  that  the  appellant  has- 
not  shewn  that  he  is  possessed  of  any  land  which  is  of  the  required 
value  to  him. 

WiLLES,  J.,  not  having  heard  the  whole  of  the  argument,  took 
no  part  in  the  judgment,  but  expressed  his  concurrence. 

Keating,  J.  I  am  of  the  same  opinion.  The  only  point  on 
which  Sir  John  Karslake  seriously  insisted,  was  the  title  of  Mr. 
Eirton  to  fees  in  respect  of  marriages,  baptisms,  and  churchings- 
performed  in  his  church,  and  it  was  argued  that,  as  they  were  per- 
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formed  in  the  church,  they  enhanced  its  value*  I  think  my  1869 
Brother  Simon  assigned  the  true  origin  to  them  when  he  said  Kmok~ 
they  did  not  arise  of  common  right,  but  could  only  be  claimed  by 
custom,  unless  given  by  Act  of  Parliament ;  that  has  been  clearly 
settled  in  Bryant  v.  Foci.  (1)  My  Brother  Simon  was  right  also 
in  saying  that  the  payment  was  and  still  is  in  respect  of  the 
services  performed,  wholly  independently  of  where  they  are  per- 
formed, and  I  think  the  annexation  of  the  services  to  particular 
places  does  not  cause  the  fees  to  issue  out  of  those  places  in  such  a 
flense  as  to  entitle  the  person  receiving  them  to  a  county  vote. 

Bbett,  J.  I  think,  since  the  Begistration  Act,  6  Vict.  c.  18,  a 
claimant  must  not  only  shew  that  he  has  lands  or  tenements  within 
the  county,  but  that  he  has  them  within  the  parish  where  he  makes 
his  claim.  In  this  case  I  understand  the  question  to  be,  whether 
the  appellant  is  the  owner  of  land  of  the  value  of  40«.  a  year.  It 
is  clear  that  the  church  is  in  itself  of  no  value  to  him^  and  in 
order  to  give  value  to  it  several  matters  have  been  relied  on. 
With  respect  to  the  stipends  of  1507.  and  507.,  it  is  sufScient  to  say 
that  they  do  not  arise  out  of  land  within  the  parish,  even  if  they 
can  be  said  to  arise  out  of  land  at  all.  So,  as  regards  the  cemetery 
fees,  the  cemetery  is  not  within  the  parish,  even  if  the  fees  arise 
out  of  it*  The  only  fees  on  which  any  reliance  can  be  placed  are 
those  for  marriages,  baptisms,  and  churchings  performed  within  the 
church.  But  the  cases  cited  by  my  Brother  Simon  shew[,that  these 
fees  were  formerly  paid  for  the  .personal  services  of  the  clergy- 
man, and  it  could  not,  before  Lord  Hardwicke's  Act^  26  G^.  2,  c.  33, 
have  been  even  contended  that  they  arose  out  of  the  land.  The 
only  question,  therefore,  is,  whether  that  Act  has  altered  the  case, 
And  made  them  any  more  a  payment  for  the  use  of  the  church 
than  before.  I  think  not,  but  that  they  are  still  customary  pay- 
ments for  the  services  of  the  clergyman.  The  claimant,  therefore, 
has  not  made  out  that  he  has  free  land  or  tenements  to  the  value 
of  40«.  by  the  year,  and  the  appeal  must  be  dismissed. 

Decision  affirmed.  (2) 

Attorneys  for  appellant :  Harriett,  Jordan,  &  Cooper. 
Attorneys  for  respondent :  J.  B(^inson. 

(1)  Law  Rep.  3  Q.  B.  497.  (2)  See  the  next  case. 
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1870  WALLIS,  Appellant;  BIRKS,  Rebpondent. 

Jem.  26L 

Parliament — County  Vote — Perpetual  Curate — £quital)ie  Freehold. 


lAndfl  of  the  valae  of  408.  per  annum  were  duly  oonveyed  in  1856  **  to  the  use* 
of  G.  and  his  suocessors,  vicara  of  the  vicarage  of  Holy  Trinity,  Cambridge,  for  the 
time  being,  for  ever."  The  incumbency  was  only  a  perpetual  curacy ;  and  the 
raspondent  became,  in  1866,  incumbent  as  perpetual  curate,  and  claimed  to  be 
entitled  to  vote  for  the  county  in  respect  of  the  land  so  conveyed : — 

Eeldf  that  he  was  entitled  to  vote  for  the  county,  as  he  had  at  least  an  equitable- 
freehold  in  the  land. 

"^  Appeal  from  the  Beyising  Barrister  for  the  county  of  Cam- 
bridge. 

The  appellant  objected  to  the  name  of  the  respondent  being 
inserted  in  the  list  of  voters  for  the  parish  of  BurwelL 

The  respondent  was  the  incumbent,  as  perpetual  curate,  of  the 
parish  of  the  Holy  Trinity,  Cambridge.  He  was  licensed,  upon 
due  presentation  thereto,  on  the  5th  of  January,  1866,  as  appeared 
by  an  instrument  under  the  hand  and  episcopal  seal  of  the  Bishop- 
of  Ely,  which  authorized  him  ^  to  perform  the  office  of  perpetual 
curate  or  incumbent  of  the  perpetual  curacy  of  the  Holy  Trinity, 
Cambridge,''and  to  receive  and  enjoy  all  and  singular  stipends,, 
profits,  and  advantages  whatsoever  belonging  to  the  said  office." 

He  claimed  to  be  on  the  register  of  voters  in  respect  of  freehold 
land  at  Burwell,  of  more  than  the  clear  annual  value  of  408.,. 
which  had  been  taken  in  exchange  for  other  land  attached  to  the 
perpetual  curacy. 

By  indenture  of  exchange  dated  the  2nd  of  September,  1856,. 
and  made  between  Thomas  Morland  and  Conrad  Wilkinson  of  the 
first  part,  the  Bishop  of  Ely,  ordinary,  patron  of  the  vicarage  of' 
the  parish  of  Holy  Trinity,  Cambridge,  of  the  second  part,  and  the 
Eev.  Charles  Clayton,  clerk,  incumbent  of  the  said  vicarage,  of  the 
third  part,  after  various  recitals,  and  after  reciting  55  Geo.  3,. 
c.  147,  it  was  witnessed  that,  in  pursuance  of  a  therein-recited 
agreement,  and  for  the  considerations  therein  mentioned,  Morland* 
and  Wilkinson,  with  the  consent  of  the  Bishop  of  Ely  as  ordinary 
and  patron  of  the  vicarage,  upon  the  acceptance  of  Clayton,, 
as  incumbent,  with  the  consent  of  the  ordinary  and  patron,  did. 
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grants  bargain,  sell,  and  exchange  nnto  Clayton^  and  his  sncces-        1870 
Bore,  Ticars  of  the  said  vicarage  for  the  time  being,  for  ever  (inter     WAT.T.m 
alia),  All  that  piece  or  parcel  of  land  situate,  lying,  and  being  in         ** 
Borwell,  containing  by  admeasurement  2a.  In  15p.,  then  or  late 
in  the  occupation  of  James  Scott,  together  with  the  appurtenances 
thereto  belonging.  To  hold  the  same,  with  their  appurtenances, 
unto  and  to  the  sole  use  and  benefit  of  Clayton  and  his  successors, 
Ticars  of  the  said  yicaiage  of  Holy  Trinity  aforesaid  for  the  time 
being,  for  ever. 

No  proof  was  given  of  any  augmentation  from  Queen  Anne's 
bounty  of  such  curacy. 

The  revising  barrister  decided  that  the  incumbency,  being  a 
perpetual  curacy,  conferred  upon  the  respondent  a  sufficient  freehold 
estate  in  the  property  at  Burwell  (he  receiving  the  rents  thereof) 
to  entitle  him  to  a  vote ;  and  he  allowed  the  claim  accordingly. 

If  the  Court  should  be  of  opinion  that  the  respondent  had  a 
gufficient  freehold  interest  in  the  land,  his  name  was  to  be  retained 
on  the  raster ;  but,  if  otherwise,  his  name  was  to  be  erased. 

(yMaJUy,  QXJ.y  for  the  appellant  Though  called  a  ^  perpetual 
corate,"  the  respondent  is  not  a  perpetual  curate,  so  as  to  make 
him  a  corporation  sole,  and  to  be  thus  able  to  take  land  by  succes- 
sion. He  is  a  simple  stipendiary  curate,  without  augmentation 
from  Queen  Anne's  bounty.  In  2  Bum's  Ecclesiastical  Law,  9th 
ed.  55,  it  is  said :  '^  A  perpetual  curacy  is  not  an  ecclesiastical  bene- 
fice, but  is  tenable  with  any  other  benefice:  Wdden  v.  Greeny 
1772.  ...  If  there  be  an  impropriator  and  no  vicar,  but  the 
church  hath  always  been  served  by  a  curate  appointed  by  the  im- 
propriator, he  is  called  a  perpetual  curate ;  and  yet,  according  to  the 
common  law, he  is  removeable  at  the  pleasure  of  the  impropriator: 
BcU  V.  Brdbason  (1) ;  Pawly  v.  Wiseman,  (2)  And  in  the  case  of 
Price  V.  PrcM  (3)  it  was  holden  per  curiam  that,  though  a  curate 
called  perpetual  be  appointed  either  generally  or  expressly  for  life, 
yet  such  appointment  is  in  its  own  nature  revocable  at  law,  even 
without  any  cause  assigned,  and  by  the  ecclesiastical  law  upon 
cause  shewn ;  so  that  he  had  not  such  a  permanent  interest  as  to 
daim  any  tithes.    And  in  all  these  cases  it  was  holden  that  a 

(1)  Noy,  15.         (2)  3  Eeble,  614.  (3)  Banb.  273 ;  1  Barnard.  233. 
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lg70       curate  could  not  daim  tithes  by  the  common  law ;  and  the  several 

^    wlijng      statutes,  17  Car.  2,  c.  3,  s.  7,  29  Car.  2,  c.  1,  8&  1,  2,  and  1  Greo.  1, 

j.^         st  2,  c.  10,  s.  4,  shew  the  law  was  so  taken  by  the  legislature,  who 

have  by  those  Acts  enabled  curates  to  take  in  perpetuity,  in  the 

particular  cases  provided  for  by  those  Acts."    The  whole  law  upon 

the  subject  is  very  fully  gone  into  in  Qreendade  v.  Darby.  (1) 

[WiLLES,  J.  There  is  also  an  elaborate  judgment  in  Mason  v. 
Lambert.  (2)  The  question  in  Chreemlade  v.  Darby  (1)  was  whether 
the  freehold  of  the  churchyard  was  vested  in  the  perpetual  curate. 
The  Court  held  not ;  but  it  was  clear  that  he  had  the  use  of  it  for 
all  ecclesiastical  purposes.  Here,  even  if  there  was  no  proper 
creation  of  a  corporation  sole,  the  respondent  had  either  a  legal 
or  an  equitable  freehold  for  life,  and  was  entitled  to  be  registered,] 
Keane,  Q.C7.,  for  the  respondent,  was  not  called  upon. 

Per  Curiam  (Bovill,  C.J.,  Willes  and  Brett,  JJ.).   The  decision 
of  the  revising  barrister  was  right,  and  must  be  a£Srmed. 

Decision  affirmed. 

Attorneys  for  appellant ;  J.&  0.  Cohy  for  E.  Foster,  Cambridge. 
Attorney  for  respondent :  iMocson,  for  J.  Button,  Newmarket. 


Fd).  23.      BRUMFITT,  Appellant  ;  ROBERTS  and  Othebs,  Oveeskers  of  Livbbpool, 

Respondents. 

Parliament — County  Vote — Pew  in  a  Church — Easement — ^56  Oeo,  3,  c.  Ixv — 
2  <fc  8  Vict,  c.  33  {Private) — Practice — Overseers  named  Pespottdenis^* 
Notice  of  Jppeal-^e  Vict.  c.  18,  ss.  43,  64.  ' 

Under  the  provisionfl  of  a  private  Act  (56  Geo.  3,  c.  Ixy)  a  churoh  was  built 
by  certain  subscribers  and  proprietors,  in  whom  the  freehold  was  vested.  By  the 
Act  certain  trustees  were  impowercd  "  to  let  or  sell  and  transfer  and  oonvej,  for 
the  purpose  only  of  attending  Divine  service,"  certain  of  the  pews  and  seats  to 
the  inhabitants  of  certain  parishes,  subject  to  the  payment  of  rents  and  assess* 
ments,  and  with  a  power  of  entry  for  non-payment. 

By  a  subsequent  private  Act  (2  &  3  Vict,  c  33),  reciting  that  doubts  had 
arisen  as  to  the  estate  and  interest  which  the  subscribers  and  proprietors  of  the 
church  took  in  the  pews,  it  was  enacted  that  the  fee-simple  and  inheritance  of  and 


(1)  Law  Rep.  3  Q.  B.  421.  (2)  12  Q.  B.  796 ;  17  L.  J.  (Q.B.)  866. 


VOL.  v.]  HILAEY  TERM,  XXXin  VIOT.  225 

in  the  said  pews  should  be  vested  in  the  said  subscribers  or  the  proprieton  for         1870 
the  time  being  of  the  pews,  their  heirs  and  assigns  for  ever : — 


Eddy  that  the  proprietor  of  a  pew  did  not  under  either  of  these  Acts  acquire     ***''^"'*'^ 
sach  a  freehold  interest  in  any  portion  of  the  soil  of  the  church  as  to  entitle  him     BoBUtTS^ 
to  a  vote  for  the  county ;  but  merely  an  easement,  or  a  qualified  right  to  the 
occupation  and  enjoyment  of  the  pew  for  the  purpose  of  attending  the  services  of 
the  church* 

Four  persons,  named,  and  described  as  *'  overseers  of  the  parish,"  were  made 
respondents  in  an  appeal,  and  notice  of  prosecuting  the  appeal  was  duly  served 
upon  them  all ;  but  it  turned  out  that  only  one  of  them  was  in  fact  overseer, 
upon  which  notice  was  served  on  the  other  overseers  also.  No  respondent 
appearing  :— 

Held^  that  the  appellant  had  done  all  that  was  necessary,  under  6  Vict.  c.  18, 
8. 64^  to  entitle  him  to  be  heard. 

AppeaIj  from  the  Eevising  Barrister  for  the  southern  diyision 
of  the  county  of  Lancaster. 

The  appellant  objected  to  the  name  of  Matthew  Bedhead  being 
retained  in  the  list  of  voters  for  the  said  division.  The  name  of 
Bedhead  appeared  in  the  list  of  claimants  in  respect  of  a  quali- 
fication described  as  "  Freehold  pews,  72  and  72 J,  St  Mark's 
Church,  Upper  Duke  Street." 

He  produced  a  deed  of  the  29th  of  April,  1863,  made  between 
John  Highfield  of  the  one  part,  and  himself  of  the  other  part. 
The  deed,  after  reciting  that  Highfield  was  seised  to  him  and  his  ' 

heirs  of  the  said  pews  in  the  church  of  St.  Mark,  witnessed  that 
Highfield  did  thereby  grant  and  convey  to  Bedhead  and  his  heirs 
the  said  pews,  and  the  sole  and  exclusive  right  of  using  the  same 
at  aU  times  when  Divine  service  should  be  performed  in  the  church, 
and  at  all  other  reasonable  times  when  the  church  should  be 
opened  for  the  use  of  persons  frequenting  the  same,  together  with 
all  ways,  privileges,  and  advantages  of  passage  in  and  through  the 
aisles  of  the  church,  and  all  other  advantages  and  appurtenances 
thereto  belonging ;  and  all  the  estate,  &c.,  of  Highfield  therein  or 
thereto, — habendum  to  Bedhead,  his  heirs  and  assigns,  for  ever, 
subject  to  the  payment  of  such  yearly  rents  and  such  leys  and 
assessments  and  other  sums  of  money  as  should  thereafter  become 
due  or  be  lawfully  charged  or  imposed  upon  the  said  pews,  or  the 
owners  or  occupiers  thereof,  by  virtue  of  '*  the  Act  of  Parliament 
relating  to  the  said  church."  There  was  also  a  covenant  for  title 
and  quiet  enjoyment. 

It  wad  admitted  that  Highfield  derived  his  title  to  the  pews 
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1870       from  a  deed  made  shortly  after  the  passing  of  2  &  3  Vict  c.  33 

Bbuxfxtt^  (private);  by  which  the  persons  mentioned  in  s.  4  of  that  Act  as 

-RoBam.     "^^  subscribers  to  the  said  church  of  St.  Mark/'  conveyed  the 

pews  to  Highfieldy  and  that  the  last-mentioned  indenture  was  in  its 

terms  in  all  respects  similar  to  the  indenture  of  the  29th  of  April, 

1863. 

Before  the  conveyance  to  Highfield,  the  subscribers  had  not  nor 
had  the  **  commissioners  and  trustees "  mentioned  in  56  €rea  3, 
c.  IxVy  conveyed  any  interest  in  the  pews  to  any  other  person. 

The  church  of  St.  Mark  was  established  by  56  Oeo.  3,  c  Izv, 
intituled  '^  An  Act  for  establishing  a  New  Church  called  the 
Church  of  St.  Mark,  situate  in  the  Town  and  Parish  of  Liverpool, 
in  the  County  Palatine  of  Lancaster.'* 

Several  sections  of  the  Act  were  set  out  in  the  case  at  length ; 
but  the  material  parts  are  given  in  the  judgment  of  the  Court. 

The  pews  in  question  are  pews  contained  in  the  third  schedule 
to  that  Act. 

The  2  &  3  Vict.  c.  33  (private)  contains  the  provision,  s.  4, 
which  is  set  out  at  length  in  the  judgment. 

The  pews  in  question  are  each  of  the  annual  value  of  51.  after 
deducting  all  charges  upon  the  same.  Since  April;  1863,  Bedhead 
has  been  in  the  habit  of  attending  Divine  service  at  the  church  of 
St.  Mark,  and  occupying  one  of  the  pews  during  the  time  of  service. 
No  other  person  has  at  any  time  been  allowed  to  use  such  pew 
without  the  permission  of  Bedhead.  The  other  of  the  pews  has 
been  since  1863  occupied  in  the  same  manner  by  persons  to  whom 
Bedhead  let  the  same,  and  who  have  regularly  paid  rent  to  hini 
therefor. 

The  revising  barrister  was  of  opinion  that  Bedhead  had  a  free- 
hold estate  in  the  pews,  or  one  of  them,  suiSicient  to  entitle  him  to 
have  his  name  retained  on  the  list  of  voters ;  and  he  retained  the 
name  accordingly. 

The  question  for  the  Court  was,  whether  Bedhead  had  a  freehold 
estate  sufficient  to  entitle  him  to  have  his  name  retained  on  the 
list. 

Bedhead  declining  to  be  respondent  in  this  appeal,  the  revising 
barrister  nitmed  the  overseers  of  the  parish  of  Liverpool  respond* 
ents,  under  6  Vict.  c.  18,  s.  43. 
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Jan.  25.  Ortmplon,  for  the  appellant  (1)  Nothing  more  passed  1870 
under  the  oonyeyanee  to  Bedhead  than  the  qualified  sort  of  estate  Bbumfitt 
or  easement  which  in  Hinde  v.  ChorUan  (2)  was  held  to  be  insuf-  b^j^J^j. 
ficient  to  give  a  right  to  vote  under  8  Hen.  6,  c.  7.  Although 
the  circumstances  of  that  case  are  somewhat  different,  the  principle 
'of  the  decision  is  clearly  applicable  here.  The  subscribers  and 
proprietors  had  no  estate  of  inheritance  in  the  pews  in  question ; 
and,  if  they  had,  the  grant  to  Highfield  and  from  Highfield  to 
Bedhead  neither  conveyed  nor  professed  to  convey  any  such  estate. 
Under  the  statute  56  Geo.  3,  c  Ixv,  the  general  freehold  in  the 
site  of  the  church  seems  to  have  been  in  the  commissioners  and 
trustees:  s.  4.  By  s.  11,  all  the  pews  in  the  first  schedule  are 
vested  in  the  incumbent  for  his  sole  use.  Whether  or  not  that 
vested  the  freehold  in  him,  it  is  not  necessary  to  consider.  Sect.  13 
deals  with  the  pews  and  seats  in  the  third  schedule,  and  makes 
them  chargeable  with  certain  rents  and  other  assessments.  By  s.  15 
the  purchasers  of  pews  or  seats  are  to  pay  the  rents  and  assess- 
ments, and  in  the  event  of  non-payment  power  is  given  to  the 
churchwardens  to  enter  upon  or  let  the  same,  or  to  sue  for  the 
rent,  Ac  By  s.  17  the  commissioners  and  trustees  are  authorized 
to  let  or  sell  and  convey  "  for  the  purpose  only  of  attending  Divine 
service,"  the  pews  not  otherwise  appropriated ;  provided  (s.  20)  the 
purchaser  is  an  inhabitant  of  the  parishes  of  Liverpool  or  Walton. 
Under  this  Act,  therefore,  the  pew-owner  has  a  mere  right  to  use 
the  pew  granted  to  him  for  the  purpose  of  attending  Divine  wor- 
ship. Then  comes  2  &  3  Yict.  c.  33,  the  4th  section  of  which, 
after  reciting  that  doubts  had  arisen  as  to  the  estate  and  interest 
which  the  subscribers  and  proprietors  took  in  the  pews  and  seats 
in  the  third  schedule  of  the  former  Act,  enacts  that  "the  fee- 
simple  and  inheritance  of  and  in  the  said  pews  and  seats  set  forth 
in  the  third  schedule  shall  be  vested  in  the  said  subscribers  to  the 
said  church,  or  the  proprietors  for  the  time  being  of  the  same  pews 
and  seats,  their  heirs  and  assigns  for  ever,"  and  they  are  impowered 

(1)  The  respondents  not  appearing,  bat,  it  appearing  that  only  one  of  tbem 

Oromptan  produced  affidavits  stating  was,  in  fact,  overseer,  notices  bad  also 

that  the  notice  required  by  6  Yict.  a  18,  been  given  to  tbe  other  overseers.  The 

a.  64,  had  been  served  upon  Boberts  Court  held  that  the  appellant  was  en- 

and  the  other  three  persons  named  by  titled  to  be  heard. 

tha  leviiing  barrister  as  respondents  ;  (2)  Law  Bep.  2  0.  P.  104. 
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1870  ^'  to  sell,  dispose  of,  and  convey  all  or  any  of  the  same  seats  or 
"Ibbdiditt  pews,  together  with  the  feensimple  and  inheritance  of  the  same 
EominTB.  respectively,"  to  the  purchaser.  The  effect  of  that  section  is,  to 
convert  the  qualified  easement  which  the  proprietors  of  pews  had 
under  the  former  Act  into  an  estate  in  fee-simple,  which  may  be 
granted  to  persons  other  than  inhabitants  of  the  parish ;  but  not  to 
give  them  an  interest  in  the  soil. 

[BoYiLL,  C.J.  like  a  conveyance  of  the  fee-simple  of  a  fishery, 
which  would  carry  the  freehold  of  the  land  if  in  the  grantor,  but 
otherwise  would  only  pass  the  fishery.] 

To  hold  that  2  &  3  Vict.  c.  33  gave  the  proprietors  of  pews  and 
seats  a  freehold  of  inheritance  in  the  land  would  be  sweeping 
away  all  the  provisions  of  the  former  Act. 

[WiLLES,  J.  The  real  question  is,  whether  s.  17  of  56  Geo.  3, 
c.  Ixv  is  not  repealed  by  s.  4  of  2  &  3  Vict  c.  33,  and  whether  that 
which  the  proprietors  have  a  right  to  dispose  of  is,  not  merely  the 
right  of  attending  Divine  service  in  the  church,  a  mere  easement  in 
gross,  but  an  interest  in  the  soil,  and  to  any  man  and  his  heirs,  instead 
of  in  the  usual  way  confining  it  to  the  inhabitants  of  the  parish.] 

The  subscribers  under  the  former  Act  were  not  to  sell  the  pews» 
but  the  trustees ;  and  that  probably  created  the  doubt  recited  as 
to  the  interest  which  the  subscribers  and  proprietors  took.  There 
is  no  such  estate  known  to  the  law  as  a  freehold  of  inheritance  in 
a  pew  in  the  body  of  a  church :  Mainwaring  v.  CHles  (1) ;  Chapman 
V.  Jones  (2) ;  Oriffin  v.  DigJUon  (3) :  and  see  the  cases  referred  to 
in  Hinde  v.  Chorlton.  (4)  A  right  sudi  as  this,  which  is  a  new 
creation  of  the  Statute,  clearly  is  not  sufficient  to  confer  a  vote. 
It  is  not  a  tenement  within  8  Hen.  6,  c.  7.  Then,  assuming 
that  the  freehold  of  the  soil  was  in  the  subscribers,  the  grant  to 
Highfield  and  from  Highfield  to  Bedhead  does  not  profess  to  con- 
vey more  than  "  the  sole  and  exclusive  right  of  using  the  pews 
at  all  times  when  Divine  service  should  be  performed  in  the  said 
church,  and  at  all  other  reasonable  times  when  the  said  church 
should  be  opened  for  the  use  of  persons  frequenting  the  same." 

[WiLLES,  J.    It  is  much  to  be  lamented  that  the  case  does  not 

(1)  5  B.  &  A.  356.  (3)  5  B.  ife  S.  93, 108 ;  33  L.  J.  (Q.B.) 

(2)  Law  Hep.  4  Ex.  273.  181. 

(4)  Law  Rep.  2  C.  P.  104. 
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shew  to  whom  the  conveyance  from  the  Mayor  and  Corporation  of        1870 

Liyerpool  was  made,  or  whether  the  persons  who  conveyed  to    BBTnmrr 

Highfield  were  the  trustees  and  commissioners  or  the  subscribers.]  r  ro^^tb. 

In  all  probability  the  persons  who  conveyed  were  the  trustees 

and  commissioners :  but  the  barrister  had  not  the  means  of  stating 

the  fisicts  more  accurately. 

The  respondents  did  not  appear. 

Cur.  adv.  vuU. 

Feb.  23.  The  judgment  of  the  Court  (Bovill,  C.J.,  Willes,' J., 
and  Brett,  J.)  was  delivered  by 

BoYiLLy  C.J.  In  this  case  one  Matthew  Bedhead  claimed  to  be 
registered  in  the  parish  of  Liverpool  as  a  voter  for  the  south- 
western division  of  the  county  of  Lancaster,  in  respect  of  an  alleged 
qualification  thus  described  in  his  claim: — ^''Freehold  pews,  72 
atfd  12\  St.  Mark's  Church." 

In  support  of  his  claim,  Bedhead  produced  a  deed  bearing  date 
the  29th  of  April,  1863,  made  between  one  John  Highfield  and 
the  said  Matthew  Bedhead,  whereby,  after  reciting  that  Highfield 
was  seised  to  him  and  his  heirs  of  the  said  pews,  &c.,  for  an  edaie 
of  inheritance  in  fee-simple,  it  was  witnessed  that  Highfield  did 
thereby  grant  and  convey  unto  Bedhead  and  his  heirs  the  said 
pews,  and  (he  sole  and  exdueive  right  of  using  the  same  at  aU  times 
when  Divine  service  should  he  performed  in  the  said  churchy  and  at 
aU  other  reasonable  times  when  the  said  church  should  he  opened  for 
the  use  of  persons  frequenting  the  same. 

It  was  admitted  that  Highfield  derived  his  title  from  a  deed  in 
the  same  terms  made  shortly  after  the  passing  of  the  statute  2  &  3 
Vict,  c  33  (private),  between  Highfield  and  the  persons  mentioned 
in  B.  4  as  '^  the  said  subscribers  to  the  said  church  of  St  Mark." 

The  church  of  St  Mark  was  established  under  the  statute 
56  Geo.  3,  c.  Ixv.  By  s.  1  of  that  statute  it  was  recited,  among 
other  things,  that  several  of  the  inhabitants  residing  in  the  parish 
of  Liverpool  had  procured  a  lease  of  land  from  the  corporation  of 
Liverpool,  and  had  built  a  church  or  chapel  thereon,  with  galleries, 
pews,  Beats,  and  other  conveniences,  accommodations,  &c.;  and 
that  the  subscribers  to  and  promoters  of  the  said  church  or  chapd, 
having  purchased  from  the  corporation  the  freehold  reversion  and 
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1870  inheritanee  in  fee-simple  of  the  said  ehureh  or  ehapd,  had  procured 
"BBUMM-n^  the  said  church  or  chapel  to  be  consecrated,  &c.  The  statute 
^-  then  enacted,  by  s.  4,  that  certain  persons  and  their  successors  were 
appointed  commissioners  and  trustees  for  the  management  of  the 
temporal  affairs,  and  for  other  purposes  thereinafter  mentioned  ; 
by  s.  6  that  two  persons  should  be  appointed  annually  to  act  as 
churchwardens,  with  power  to  collect  seat  and  pew-rents,  and,  in 
case  of  non-payment  of  rents,  to  enter  upon  and  sell,  or  ebe  to  mie 
for  and  recover  the  rent  hy  action ;  by  s.  11  the  pews  or  seats  in 
schedule  1  were  for  ever  to  become  the  sole  and  exclusiye  pro> 
perty  of  the  incumbent,  and  the  churchwardens  were  out  of  the 
yearly  rent  of  the  pews  and  seats  in  schedule  3  to  pay  the  incum- 
bent of  the  parish  the  yearly  sum  of  2501.  By  s.  13  it  is  enacted 
that  all  the  pews  and  seats,  save  and  except  those  in  the  first  and 
second  schedules  (i.e.  all  the  pews  and  seats  in  the  third  schedule) 
shall  for  ever  be  subject  to  the  yearly  rents  set  opposite  them  in 
the  third  schedule,  to  be  paid  by  the  possessors  or  occupiers  to  the 
churchwardens ;  and  all  such  pews  or  seats  shall  also  le  charged 
wiffi  such  other  rateable  leys  or  aesesiments  to' he  made  ae  shall  he 
necessary  for  the  purpose  of  repaying  to  the  proprietors  of  the 
church  the  charges  incurred  in  purchasing  the  reversion,  &c  By 
8. 15  it  is  proyided  that  every  purchaser ^  &c.,  of  a  seat  or  pew,  &c., 
shall  pay  the  rent  charged  thereon  as  aforesaid,  and  every  such 
other  rateable  ley  or  assessment  as  aforesaid ;  and,  in  default,  the 
churchwardens  shall  and  may  enter  upon  and  hold  such  seat  or 
pew,  or  let  the  same,  or  sell  the  same  by  auction,  or  the  t^urck^ 
wardens  may  sue  for  and  recover  the  said  rent,  ley,  or  assessment  hy 
action  of  dM  or  upon  the  case  for  theuseand  occupation  of  such  pew 
or  seat,  to  he  hrought  against  the  ownevy  &c.  By  s.  17  the  commis- 
sioners and  trustees  and  their  successors  are  impoweied  to  let  or 
sell  and  transfer  and  convey,  ^^for  the  purpose  only  of  attending 
Divine  service*^  all  and  every  of  the  pews  or  seats  which  are  not 
by  the  Act  otherwise  appropriated,  &c.  (1)    But  by  s.  20  such  sale 

(1)  Sect.  17.  **  That  the  said  oommis-  pews  or  seats  in  the  said  cliurch  or 

fdoners  and  trustees  and  their  sucoessora  chapel  (which  are  not  by  this  Act  or 

are  hereby  authorized  and  impowered  otherwise  allotted  or  appropriated)  now 

to  let  or  sell  and  transfer  and  convey  remaining  unsold,  to  any  person  or  per- 

for  the  purpose  only  of  attending  Divine  sons  whomsoever  desirous  of  taking  or 

service,  all  and  every  or  any  of  the  purcliasing  the  same,  or  who  shall  or 
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can  be  made  only  to  such  persons  as  are  at  the  time  inhabitants  of        1870 
one  of  the  two  parishes  which  are  named.    By  s.  21  the  seats  in    BEourm  j 
schedule  2  are  free  seat&    Schedule  8  comprises  all  the  pews  in     bobsbtb. 
the  church  or  chapel  which  are  not  in  schedules  1  and  2.    Th6 
pews  in  question  are  in  schedule  8. 

In  the  statute  2  &  3  Vict.  c.  33  (private),  s.  4  is  as  follows: — 
'^  Whereas,  doubts  have  arisen  as  to  the  estate  and  interest  which  '  the 
subscribers  to  and  proprietors  of  the  said  church  of  St.  Mark  took 
in  the  pews  and  seats  set  forth  in  the  third  schedule  of  the  recited 
Act;  be  it  enacted  that  (hefee-simpU  and  inheriiance  of  and  in  the 
said  pews  or  seats  set  forth  in  the  third  schedule  shall  be  vested  in 
the  said  subscribers  to  the  said  church  of  St.  Mark,  or  the  proprte- 
ion  far  (he  time  heinff  of  the  same  pews  and  seats,  their  heirs  and 
amgns,  for  ever;  and  they  are  hereby  authorized  and  impowered 
to  Bell,  dispose  of,  and  convey  all  or  any  of  the  said  seats  or  pews, 
together  with  the  fee-simple  and  inheritance  of  the  same  respeo- 
ti?ely,  to  any  person  or  persons  willing  to  become  purchasers 
thereof." 

Upon  these  facts  and  circumstances  it  was  contended  for  the 
claimant  that^  by  virtue  of  the  Acts  of  Parliament,  or  one  of  them, 
and  of  the  deeds,  he  was  possessed  of  the  freehold,  not  only  of  the 
pews,  but  of  the  land  on  which  they  stood ;  and,  if  not  of  the  land, 
bat  only  of  the  pews,  yet  that  he  was  entitled  to  them  as  free  tene- 
ments, as  being  profits  arising  out  of  the  land,  and  therefore  entitled 
to  vote  as  being  owner  of  a  tenement  within  the  statute  8  Hen.  6, 
c.  7.  It  was  contended  for  the  appellant,  that  neither  by  the  Acts  of 
Parliament  nor  by  the  common  law  could  the  grantors  to  Highfield 
grant  to  him  more  than  an  easement;  and  that,  consequently, 
they  did  grant  only  an  easement ;  and  therefore  he,  Highfield, 
could  only  grant  an  easement  to  the  claimant :  and  it  was  further 
contended  that,  if  the  original  grantors  could  and  did  grant  more 
than  an  easement  to  Highfield,  still  he  had  only  by  the  terms  of 
his  deed  granted  an  easement  to  the  claimant 

nay  have  already  contracted  or  agreed  scribers  to  and  proprietors  of  the  said 

for  the  pTiTcbase  thereof,  and  to  receive  church  or  chapel  and  their  respective 

the  rents  and  porchase-moneys  for  all  legal    personal    representatives,  to  he 

such  pews  or  seats  respectively  for  the  annually  divided   amongst   them    on 

use  uid  benefit  of  the  original  sub-  Easter  Tuesday.'' 


i 
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1870  The  case  depends,  no  doubts  entirely  npon  the  constmction  of 

"  Bbumfitt  *J^®  ^^^^  ^f  Parliament :  and  the  questions  which  arise  are,  first, 
J.  ••  did  the  Act  of  Geo.  3  impower  the  original  grantors  to  grant 
to  Highiield  an  estate  of  freehold  in  the  land  on  which  the  two 
pews  stood,  or  a  tenement  in  the  pews  in  respect  of  which  he  might 
have  voted  by  virtue  of  the  8  Hen.  6,  c.  7  ?  and,  secondly,  if  it  did 
not,  did  the  2  &  3  Yict  c  33  give  to  the  original  grantors  power 
to  make  grants  of  a  freehold  estate  in  the  land,  or  of  free  tenements, 
within  the  statute  of  Hen.  6,  in  the  pews,  to  Highfield  ? 

Now,  in  the  first  place,  it  must  be  remembered  that,  unless  the 
statutes  do,  or  one  of  them  does,  expressly  give  the  suggested 
rights,  the  ownership  of  a  pew  could  not  carry  with  it  the  freehold 
in  the  soil,  nor  more  than  an  easement  in  the  nature  of  an  exclu- 
sive right  to  occupy  the  pew  during  Divine  service  and  the  times 
of  other  religious  observances. 

By  the  common  law  there  is  no  property  in,  nor  any  right  to 
sell  or  let,  a  pew  or  seat  in  the  body  of  a  parochial  church  or 
chapel.  The  freehold  is  generally  in  the  parson  ;  and  the  inhabi- 
tants have  the  right  to  use  the  church  for  Divine  worship,  though 
the  right  to  use  particular  seats  may  have  been  acquired  as  appur- 
tenant to  particular  messuages,  by  faculty  or  prescription,  or  for 
the  time  by  the  appropriation  of  the  churchwardens  or  the  ordinary* 
The  right  in  a  pew  is  essentially  a  right  to  use  it  for  the  services 
of  the  Church,  and  at  times  when  it  is  open  for  use,  subject  to  the 
regulations  of  the  church ;  and  there  is  no  right  of  access  to  it  or 
to  use  it  for  other  purposes  or  in  any  other  manner. 

The  word  "  pew  "  is  said  to  be  derived  from  the  Dutch  "  puye," 
and  to  signify  "a  seat  inclosed  in  a  church."  (Johnson's  Dic- 
tionary.) And  obvious  inconvenience  would  arise  if  it  were  lightly 
held  that  each  owner  of  a  pew  or  seat  was  owner  of  so  much  of  the 
site  of  a  church  as  is  comprised  within  the  area  of  such  pew  or  seat 

And,  again,  it  is  necessary,  in  order  to  determine  this  case  in 
favour  of  the  respondent,  to  distinguish  it  from  the  case  of  Hinde 
V.  Chorlton  (1),  in  which  a  similar  claim  to  the  present,  made  upon 
a  statute,  at  all  events  prima  facie,  not  dissimilar  from  the  statutes 
in  this  case,  was  disallowed.  It  lies  strongly,  we  think,  on  those 
who  rely  upon  the  present  Acts  of  Parliament  to  shew  that  they 

(1)  Law  Kep.  2  C.  P.  104. 
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dearly  enact  the  unnfiual  consequences  sought  to  be  derived  from        1870 

them.    Now,  on  examining  the  first  Act,  we  find,  in  the  first  plac^,    BBUMnn^ 

that  the  freehold  and  fee-simple  in  the  church  or  chapel  are     s^^^b. 

recited  to  be  in  the  original  subscribers  and  promoters  of  the 

church  or  chapel,  who,  after  having  taken  the  lease  for  lives  of  the 

site,  are  said  to  have  purchased  the  reversion  thereof  in  fee. 

Secondly,  we  find  that  there  are  no  words  in  the  statute  assuming 

to  pass  any  interest  in  land,  but  only  in  terms  in  pews  or  seats. 

Then,  we  find  not  only  that  the  i>ew8  and  seats  are  subject  to  pay* 

ment  of  rent,  but  that  the  churchwardens  may  assess  upon  them 

leys  or  assessments ;  and  the  churohwardens  may  me  for  and  recover 

fke  wid  retUy  ley^  or  aesessmenty  by  action  for  use  and  occupation  to 

le  brouffhi  against  the  owner.    And,  when  the  commissioners  or 

trastees  are  impowered  to  sell  and  convey,  it  is  only  for  the  purpose 

of  attending  Divine  service. 

It  seems  to  us  that,  upon  a  candid  consideration  of  these  enact- 
ments, it  is  impossible  to  say  that  the  legislature  has  given  to  the 
owners  of  these  pews  and  seats  any  freehold  interest  in  the  land 
which  is  covered  by  such  pews  and  seats,  or  in  any  profit  arising 
out  of  fiuch  land.  There  are  none  of  the  recognized  terms  for 
passing  such  interests ;  and  the  incidents  imposed  on  the  owner- 
ship of  the  pews  and  seats  are  inconsistent  with  the  rights  of 
ownership  in  the  land.  The  interest  which  passes  by  the  statute  is 
in  terms  an  interest  in  ^'  a  pew  or  seat,''  that  is,  an  interest  in  the 
occupation  of  a  pew  or  seat,  "  to  be  enjoyed  during  Divine  service 
and  other  times  of  religious  observances."  Such  an  interest  is  not 
an  interest  in  land,  but  an  interest  of  a  peculiar  nature  created  by 
the  Act  of  Parliament,  and  more  in  the  nature  of  an  easement, 
though  there  are  attached  to  it  incidents  of  perpetuity  of  possession 
which  could  only  be  attached  to  such  a  right  by  the  power  of 
legislation.  The  statute  has  created  a  special  interest  in  the  pews 
and  seats  not  known  to  the  common  law,  and  such  interest  exists 
by  force  of  the  statute ;  but  it  is  of  a  very  peculiar  nature,  and  does 
not  in  our  opinion  create  such  an  estate  or  interest  in  the  land  as 
will  confer  a  vote.  In  a  similar  manner,  this  Court  recognized 
the  creation  of  a  new  species  of  statutory  property  and  interest 
in  water,  in  the  case  of  Medway  Navigation  Co.  v.  Earl  Bomney.  (1) 

(1)  9  C.  B.  (N.  S.)  675, 591 ;  30  L.  J.  (C.P.)  236. 
Vol.  Y.  U  2 
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19/0  Siioh  being  our  view  of  the  troe  interpretation  of  the  statate  of 

Greo.  3^  we  most  next  consider  the  effect  of  the  statute  2  &  3  Vict 

c.  83.    That  statute  has,  no  doubt,  very  strong  words  referring  to 

the  extent  of  the  interests  of  owners  of  some  of  the  pews  and  seats, 

viz.  those  in  the  third  schedule ;  but  it  does  not  seem  to  us  to  alter 

in  any  way  the  nature  of  the  subject-matter  in  respect  of  which  or 

in  which  that  interest  exists.    The  subject-matter  is  still  a  pew  or 

seat,  and  not  land  or  any  free  tenement  such  as  was  known  to  the 

common  law,  so  as  to  be  within  the  statute  8  Hen.  6,  a  7.    The 

present  case  is,  as  it  seems  to  us,  goyerned  by  the  case  of  Hinde 

Y.Chorlhm  (1);  for,  in  that  case,  although  the  freehold  in  the 

church  was  in  the  rector,  the  contention  was  that  the  freehold  in 

the  land  on  whidi  the  pews  were  placed,  or  a  freehold  in  a  free 

tenement,  passed  to  the  owners  of  pews  by  virtue  of  certain  Acts 

of  Parliament.    In  those  statutes,  the  pews  or  seats  were  to  be 

held  by  the  proprietors,  (hei/ir  heirs,  eoBeefUora,  administraiars,  atic- 

cessors,  and  amgns,  and  the  trustees  were  impowered  to  sell  the 

pews  or  seats  (vnd  the  fee-wmple  and  inheritanee  thereof;  and  by 

the  sale  and  conveyance  the  pews  or  seats  were  to  be  vested  in 

the  purchasers  and  their  heirs  and  assigns,  far  ever :  yet  the  Court 

held  that  such  purchasers  were  not  entitled  to  be  registered. 

We  think  that  the  statutes  in  the  present  case  in  like  manner 

have  not  the  effect  su^ested  by  the  respondents ;  and  we  are  of 

opinion  that,  upon  the  true  construction  of  the  statutes,  the  decision 

of  the  revising  barrister  cannot  be  supported,  and  that  it  must 

be  reversed. 

Decision  reversed.  (2) 

Attorneys  for  appellant :  Beale,  Marigold,  dk  Beak,  for  JB.  H.  W. 
Biggs,  Liverpool. 

(1)  Law  Bep.  S  0.  P.  104.  (2)  See  the  next  case. 
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GREENWAT,  Appellant  ;  HOCKIN,  Rksponbkkt.  1870 

Fti>  23 
Parliamefd-^County  VoU^Pew  in  a  Church  or  Chapd^21  (ho.  8,  e,  17.  ' 


By  an  Act  of  27  Greo.  3,  c  17,  certain  trustees  were  impowered  to  take  down 
and  rebuild  a  cbapel,  and  to  appropriate  the  pews  to  persons  who  had  subscribed 
to  the  building,  and  such  persons  were  to  be  deemed  proprietors,  and  the  pews  or 
seats  were  vested  in  them  and  their  heirs  for  ever.  It  did  not  appear  in  whom 
was  the  freehold  of  the  land  upon  which  the  chapel  was  built : — 

Sdd,  that  the  proprietors  of  pews  had  not  such  a  freehold  interest  in  any  por- 
tion of  the  soil  of  the  chapel,  or  in  any  profit  arising  thereout,  as  to  entitle  them 
to  votes  for  the  county. 

Appeal  from  the  Bevising  Barrister  for  the  southern  division  of 
the  county  of  Devon. 

The  appellant  duly  objected  to  the  following  claim  to  vote  in 
the  election  of  members  for  the  said  division,  in  respect  of  pro- 
perty within  the  parish  of  East  Stonehouse, — "Cox,  George — 
Manor  House,  Emma  Place,  Stonehouse — ^Freehold  pew :  No.  74, 
St  George's  Chapel,  Stonehouse." 

The  pew  was  in  St.  George's  Chapel,  within  the  parish  of  East 
Stonehouse,  which  had  been  rebuilt  under  a  public  Act,  27  Geo.  3, 
c.  17,  intituled  "  An  Act  for  re-building  the  chapel  of  East  Stone- 
house, in  the  county  of  Devon." 

By  that  Act, — after  reciting  that  the  chapel  was  a  very  ancient 
building,  and  was  become  much  decayed,  and  was  not  sufficiently 
large  for  the  inhabitants  of  the  said  chapelry  to  attend  Divine 
service  therein ;  and  that  the  building  of  a  new  chapel  within  the 
chapelry  sufficiently  large  for  the  inhabitants  would  be  a  great 
convenience  to  them, — it  was  by  s.  1  enacted  that  certain  persons 
therein  named,  and  every  person  who  should  subscribe  the  sum  of 
50/.  or  upwards  towards  erecting  a  new  chapel  in  pursuance  of  the 
Act^  and  also  the  lord  of  the  manor  of  East  Stonehouse  for  the 
time  being,  the  mayor  of  Plymouth  for  the  time  being,  the  com- 
mandant of  the  marines  in  the  barracks  at  East  Stonehouse  for  the 
time  being,  and  the  curate  and  two  chapel-wardens  of  the  chapelry 
for  the  time  being,  should  be  and  they  were  thereby  appointed 
imsteee  for  taking  down  the  then  chapel  within  the  chapelry  and 
erecting  a  new  chapel  instead  thereof,  and  for  carrying  the  Act 
into  execution.     And  it  was  enacted  by  s.  4  that  it  should  be 
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1S70        lawful  for  the  trastees,  and  they  were  thereby  authorized  and  im- 


Gresnwat  powered  to  cause  the  then  chapel  of  the  chapelry  to  be  taken 
HocKTK.  down;  and  the  materials  thereof  should  be  and  were  thereby 
vested  in  the  said  trusteesy  and  they  were  thereby  authorized  and 
impowered  to  sell  or  otherwise  dispose  of  the  same  for  the  pur- 
poses of  the  Act ;  and  it  should  also  be  lawful  for  the  trustees,  and 
they  were  thereby  authorized  and  impowered  to  cause  a  chapel  to 
be  erected  upon  the  site  of  or  near  to  the  present  chapel,  and  also- 
to  cause  such  pews  or  seats  and  galleries  to  be  erected  in  the  new  ' 
chapel  as  the  trustees  should  think  proper  or  necessary. 

And  it  was  enacted  by  s.  9  that  it  should  be  lawful  for  the 
trustees  and  they  were  by  the  Act  required  to  set  out  and  appro- 
priate a  pew  or  seat  in  the  new  chapel  unto  the  curate  of  the 
chapelry,  and  the  same  should  for  ever  afterwards  belong  to  the 
curate  of  the  chapelry  for  the  time  being  without  his  paying  any- 
thing for  the  same,  provided  he  or  any  of  his  family  should  reside 
within  the  chapelry ;  and  that  all  other  the  pews  or  seats  in  the 
chapel  should  be  respectively  set  out  and  appropriated  by  the 
trustees  unto  the  several  persons  who  should  subscribe  money 
towards  building  the  chapel,  and  such  persons  should  respectively 
be  deemed  proprietors  of  such  number  of  the  pews  or  seats  as 
should  be  proportionable  to  the  sums  by  them  respectively  sub- 
scribed ;  and  such  pews  or  seats  should  be  vested  in  such  pro- 
prietors respectively,  their  heirs  and  assigns  for  ever. 

The  pew  in  question  was  set  out  and  appropriated  by  the  trus- 
tees to  a  subscriber  to  the  building  of  the  chapel,  and  had  been 
conveyed  by  such  subscriber  to  the  person  who  had  conveyed  to 
George  Oox.  It  was  admitted  that  the  pew  exceeded  40i.  a  year 
in  value. 

Greorge  Cox  occupied  the  pew  by  himself  and  family* 

No  evidence  was  given  to  shew  in  whom  the  freehold  of  the  soil 
was  vested  previously  to  the  passing  of  the  Act. 

On  behalf  of  the  appellant,  who  quoted  Hinde  v.  Chorlton  (1),  it 
was  contended  that  the  voter  was  not  entitled  to  vote,  the  Act 
having  only  conferred  an  easement  upon  him. 

On  behalf  of  the  respondent,  it  was  contended  that  the  Act  con- 
ferred a  freehold  interest  on  subscribers  to  whom  pews  were  appro*- 

(1)  Law  Bep.  2  G.  P.  104. 
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priated  by  the  trustees ;  that  the  present  case  was  distingnishable        1870 
from  Hinde  v.  Chortton  (1),  the  vicar  of  the  parish  of  St  Andrew    gbbenwat 
not  being  made  a  trustee  under  the  Act ;  that  the  money  was  sub-     ^  ^' 
scribed  for  the  purpose  of  building  the  church,  and  not  paid  for 
pews  after  the  church  had  been  built;  and  that  the  Act  con- 
tained no  restriction  from  parting  with  the  pews  to  other  than 
parishioners. 

The  reyising  barrister  held  that  the  claimant  was  entitled  to 
*  lia?e  his  name  retained  on  the  list  of  voters. 

If  the  Court  should  be  of  opinion  that  the  Act  conferred  such  an 
interest  as  to  entitle  the  holder  of  the  pew  to  vote,  the  name  was  to 
remain  on  the  list ;  otherwise  it  was  to  be  erased. 

Jan.  25.  M&Uish,  Q.0,  (Charles  with  liim),  for  the  appellant. 
There  was  no  evidence  given  or  procurable  as  to  the  person  in 
whom  the  freehold  of  this  chapel  was  vested  before  the  passing  of 
the  Act.  It  being  a  parochial  chapelrj,  the  patronage  of  which  is 
in  the  vicax  of  the  parish,  the  presumption  is  that  the  freehold  is 
in  him ;  and  there  is  nothing  in  the  Act  to  vest  it  in  any  one  else. 
Indeed  s.  8  (which  is  not  set  out  in  the  case)  contains  an  express 
saying  of  his  rights.  (2)  The  materials  of  the  old  chapel  are  by 
8. 4  vested  in  the  trustees ;  but  there  are  no  words  to  convey  the 
freehold  to  them.  The  words  at  the  end  of  s.  9,  ''  and  such  pews 
or  seats  shall  be  vested  in  such  proprietors- respectively,  their 
heirs  and  assigns,  for  ever,"  are  far  less  strong  than  the  words  which 
in  Einde  v.  Chorlion  (1)  were  held  to  be  insufficient  to  vest  in  the 
proprietors  of  pews  and  seats  a  right  to  vote ;  and  also  far  less 
strong  than  the  words  in  the  Statutes  upon  which  the  question  in 
BrumJUi  v.  Bdberts  (3)  turned.  The  utmost  they  could  or  were 
intended  to  give  was  a  right  in  the  proprietors  of  pews  to 
occupy  them  for  the  piurpose  of  attending  Divine  service  in  the 

(1)  Law  Rep.  2  0.  P.  104.  vicar ;"  **  bat  that  the  vicar  of  the  said 

(2)  S.  8.  Provided  always  that  "no-  parish,  and  the  curate  of  the  said 
Ching  in  this  Act  contained  shall  any  chapelry  for  the  time  being,  shall  have 
ways  prejudice,  lessen,  or  affect  the  rights  and  enjoy  all  such  rights  and  interests 
ef  the  vicar  of  the  parish  of  St.  Andrew,  as  they  would  respectively  have  had, 
for  the  time  being  in  or  to  the  pre-  enjoyed,  or  been  entitled  to,  in  case 
tentation,  nomination,  or  appointment  ^  this  Act  had  not  been  made." 

of  the  curate  of  the  said  chapelry,  or         (3)  Ante,  p.  224. 
any  other  right  belonging  to  the  said 
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1870       ohapel.    It  is  not  a  tenement  within  8  Hen.  6,  c.  7,  nor  even  a 
auMvwAv""  profit  k  prendre ;  nor  does  it  even  amount  to  an  easement    It  is 
HoGKor.     ^^  more  than  the  right  acqnired  under  a  faculty  to  a  pew  in  a 
churchy  which  it  never  was  pretended  would  confer  a  right  to  vota 

[WiLLES,  J.,  referred  to  The  Medway  Ncmgaium  Co.  y.  Ea^ 
Bonmey.  (1)]  { 

Lopes,  Q,G.  (Bosanquet  with  him),  for  the  respondent.  The  9th* 
section  of  27  Greo.  8,  c  17,  gives  the  proprietor  of  a  pew  the  exdu* 
dve  right  of  enjoyment  in  him  and  his  heirs  for  ever.  That 
creates  such  an  interest  in  the  proprietor  as  will  satisfy  the  word 
"  tenement,"  and  give  a  vote  for  the  county.  In  Co.  Litt.  6.  a.,  it 
is  said :  **  Tenementum,  tenement,  is  a  large  word  to  pass  not  only 
lands  and  other  inheritances  which  are  holden,  but  also  offices,, 
rents,  commons,  profits  apprender  out  of  land,  and  the  like,  wherein 
a  man  hath  any  franktenement,  and  whereof  he  is  seised  ut  de 
libero  tenemento."  Again,  at  p.  19.  b.,  ^'Tenements,  tenementa. 
This  is  the  only  word  which  the  said  statute  of  W.  2  (2),  that 
created  estates  tail,  useth ;  and  it  includeth  not  only  all  corporate 
inheritances  which  are  or  may  be  holden,  but  also  all  inheritances 
issuing  out  of  any  of  those  inheritances,  or  concerning,  or  annexed 
to,  or  exercisable  within  the  same,  though  they  lie  not  in  tenure ; 
therefore  all  these  without  question  may  be  intailed.  As,  rents, 
estovers,  commons  or  other  profits  whatsoever  granted  out  of  land, 
or  uses,  offices,  dignities  which  concern  lands  or  certain  places, 
may  be  intailed  within  the  said  statute,  because  all  tiiese  savour  of 
the  realtie."  This  is  a  profit  arising  out  of  land.  The  case  is  dis- 
tinguishable from  Hinde  v.  ChorUon  (3)  in  many  respects.  There, 
the  freehold  of  the  old  church  remained  in  the  vicar.  Here,  it  is 
not  stated  in  whom  it  is ;  but  one  of  the  trustees  is  the  lord  of  the 
manor  of  East  Stonehouse  for  the  time  being. 

[BoviLL,  C.J.  This  being  an  old  parochial  chapelry  indowed 
with  tithes,  the  presumption  is  that  the  freehold  is  in  the  incum- 
bent. At  all  events,  it  is  for  the  claimant  to  prove  his  title  to 
vote.] 

The  presumption  arising  from  the  words  of  s.  9  of  the  Act  would 
be  that  the  freehold  is  in  the  proprietors  of  the  pews. 

(1)  9  C.  B.  (N.  S.)  575 ;  30  L.  J.  (O.P.)  236. 
(2)  De  Donis,  13  EcL  1,  c.  1,  Westm.  2,  c.  1.        (8)  Law  Bep.  2  G.  P.  lOi. 
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MeBuh,  Q'O.f  in  reply.    There  is  no  authority  for  saying  that       iflm 
an  easement  in  gross,  or  ev enr  a  profit  a  prendre  in  gross,  has  ever   OBsmi at 
been  considered  a  tenement  within  8  Hen.  6,  c.  7. 

Our.  adv.  vuU. 

Feb.  28.  The  judgment  of  the  Conrt  (Bovill,  C.J.,  Willes,  J., 
and  Brett,  J.)  was  delivered  by 

BoYlLL,  C.J.  In  this  case,  acting  in  accordance  with  the  judg- 
ment we  have  giyen  in  the  case  of  Brtmfifi  v.  Boberis  (1),  and  with 
the  judgment  in  Hinde  y.  OhorUon  (2),  we  are  of  opinion  that  the 
decision  of  the  revising  barrister  must  be  reversed.  , 

Beeimn  reversed. 

Attorneys  for  appellant :  Pattison,  Wigg^  &  Co. 

Attorney  for  respondent :  W.  Harris,  for  J.  Kelly,  Plynumth. 


BREWER,  ArnBLLAKT ;  M'GOWEN,  Towk-Glxsk  of  Bbadfobd,  Bbspondxht.        iges 

Parliam9tU^Borough  Vote-^aini  Occupation  of  DweUing  Hou$d--30  di  81  Yiat.      ^^'  ^7. 

e.  102,  8.  Z^Lodger. 

A  penon,  otherwise  qualified  as  an  inhabitant  occupier,  as  owner  or  tenant,  of 
a  dwelling  house  in  a  borough,  under  30  &  31  Vict  c.  102,  s.  3,  does  not  become 
a  joint  occupier  within  the  proviso^  and  so  lose  his  qualification,  by  letting  to  a 
lodger  the  exclusiye  use  of  a  bed->ioom  and  the  joint  use  of  a  sitting-room. 

AppSiOj  from  the  Bevising  Barrister  for  the  borough  of  Brad- 
ford. 

The  appellant  claimed  to  be  inserted  on  the  list  of  voters  for 
the  township  of  Horton. 

The  appellant  was,  on  the  last  day  of  July,  1869|  and  during  the 
whole  of  the  preceding  twelve  calendar  months  had  been,  an  in« 
habitant  occupier  as  tenant  of  a  dwelling  house  within  the  township 
of  Horton,  which  dwelling  house  was  not  of  the  dear  yearly  value 
of  lOZ. ;  and  he  was  during  the  time  of  such  occupation  rated  as 
an  ordinary  occupier  in  respect  of  the  premises  to  all  rates  made 
for  the  relief  of  the  poor  in  respect  of  such  premises,  and  had  paid 
(1)  Ante,  p.  224.  (2)  Law  Bep.  2  C.  P.  lOi. 


240  OOUBT  OF  OOMMON  FLEAS.  [L.  R. 

^869       all  rates  up  to  the  5tli  of  January,  1869.    The  appellant  was  the 
Bbbwkb     sole  tenant  of  the  house,  and  was  alone  liable  for  the  payment  of 

M'Gownr.    ^^^  ^^^  ^^^  ^^  payable  in  respect  thereof. 

The  appellant  had  during  three  months  of  the  yeiir  preceding 
the  last  day  of  July,  1869,  let  a  furnished  bed-room  in  his  house 
as  a  sleeping  apartment  to  a  lodger,  who  had  also  the  joint  use  of 
another  apartment  as  a  sitting-room.  The  appellant  provided 
board  for  his  lodger,  and  received  a  fixed  weekly  sum  for  such 
lodging  and  board :  but  the  lodger  was  not  in  any  way  responsible 
for  the  payment  of  the  rent  or  rates ;  and  his  occupancy  might  at 
any  time  have  been  terminated  on  one  week's  notice  given  by 
either  party. 

The  revising  barrister  decided  that  the  appellant  was  a  joint 
occupier  of  his  dwelling  house  within  the  meaning  of  the  proviso 
at  the  end  of  s.  3  of  the  Bepresentation  of  the  People  Act,  1867 
(30  &  31  Yict.  c.  102) ;  and  on  that  ground  he  disallowed  the 
claim.  He  was  of  opinion  that  the  words  of  the  proviso,  ^  joint 
occupier  of  any  dwelling  house,**  did  not  either  by  expreiss  words 
or  necessary  intendment  mean  joint  occupier  of  any  dwelling  house 
**  as  owner  or  tenant ;"  that  the  words  ^  as  owner  or  tenant  *'  being 
omitted  in  the  proviso,  the  words,  "  as  joint  occupier  of  any  dwell- 
ing house  "  were  comprehensive  enough  to  include  lodgers  occupy- 
ing a  part  of  the  house ;  that,  by  s.  4  of  the  same  statute,  lodgers 
are  qualified  to  vote  if  occupying  apartments  of  101  value  unfur- 
nished "  separately  and  as  sole  tenants ;"  and  that  the  interpreta- 
tion clause,  8.  61,  defines  ^'  dwelling  house  "  to  be  any  part  of  a 
house  occupied  '^as  a  separate  dwelling."  He  thought  that  the 
claimant  did  not  occupy  any  part  of  his  house  as  a  separate  dwelling 
within  this  description. 

On  reference  to  s.  27  of  the  Eeform  Act  (2  Wm.  4,  c.  45),  the 
101.  occupation  franchise  is  there  defined  to  be  by  express  words  an 
occupation  as  "owner**  or  "tenant;"  and,  as  the  legislature  had 
left  out  those  words  in  the  proviso  to  a  3  of  the  Bepresentation  of 
the  People  Act,  1867,  the  revising  barrister  was  of  opinion  that,  if 
the  intention  was  to  exclude  only  joint  occupiers  of  any  dwelling 
house  as  "  owners  or  tenants  *'  in  the  same  right  under  that  section, 
apt  words  would  have  been  introduced  to  express  such  intention ; 
and  that  the  words  as  they  stood  included  lodgers  as  occupiers  as 
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well  as  owners  or  tenants.    Secondly,  he  was  of  opinion  that  the       IS^ 
lodger  was  a  ''joint  occnpier  "  with  the  claimant  of  the  dwelling     bbswib 
honse  as  tenant.    He  thonght  there  was  nothing  in  the  section  to    ^.q^^„^ 
import  a  tenancy  nnder  the  same  landlord,  or  in  the  same  right, 
to  be  meant ;  that  this  was  held  not  to  be  necessary  nnder  the  old 
Reform  Act, — Bogen  y.  Harvey  (1) ;  that  a  lodger  is  a  tenant, — 
Cook  T.  Rimber  (2), — and  so  called  in  s.  4  of  the  Bepresentation 
of  the  People  Act,  1867 ;  that  it  had  been  held,  in  the  case  last    * 
cited,  to  be  immaterial  nnder  what  denomination  of  tenant  he  is 
classed,  whether  as  a  lodger,  a  termor,  or  a  lessea    He  further 
thought,  nnder  the  authority  of  CutKbertson  y.  SaAnes  (3),  that  the 
lodger  was  a  joint  occupier  of  the  same  dwelling  house  with  the 
claimant,  because  the  claimant  was  not  separately  rated  for  that 
part  of  the  house  which  he  occupied  as  a  separate  dwelling,  so  as 
to  constitute  that  part  of  it  a  separate  dwelling  within  the  meaning 
of  s.  61  of  the  Bepresentation  of  the  People  Act,  1867. 

The  cases  of  two  other  claimants  were  consolidated  with  the 
principal  case. 

If  the  Court  should  be  of  opinion  that  the  decision  of  the  reyis- 
ing  barrister  was  wrong  in  point  of  law,  the  names  of  the  claimants 
were  to  be  inserted  in  the  list 

S.  JameSy  Q.(X,  for  the  appellant  The  question  is  whether  one 
who  occupies  as  tenant  a  dwelling  house  in  a  borough,  of  less  than 
the  yearly  yalue  of  102.,  loses  the  qualification  conferred  upon  him 
by  s.  8  of  the  Bepresentation  of  the  People  Act,  1867  (30  &  81 
Vict  a  102),  by  letting  lodgings.  Subs.  2  of  that  section  confers 
the  franchise  on  one  who  is  on  the  last  day  of  July  in  any  year, 
and  has  during  the  whole  of  the  preceding  twelye  calendar  months 
been,  an  inhabitant  occupier,  as  owner  or  tenant,  of  any  dwelling 
house  within  the  borough.  And  then  follows  the  pioyiso,  that ''  no 
man  shall  under  this  section  be  entitled  to  be  registered  as  a  yoter 
by  reason  of  his  being  a  joint  occupier  of  any  dwelling  house." 
Beading  subs.  2  with  the  proyiso,  it  is  impossible  to  hold  that  a 
lodger, — a  mere  inmate, — is  a  joint  occupier  with  his  landlord. 

(1)  6  0.  B.  (N.  8.)  3  ;  28  L.  J.  (C.P.)         (2)  11  C.  B.  (N.  S.)  33,  43  ;  81  L.  J. 
17.  (C.P.)  78. 

(3)  Law  Bop.  4  G.  P.  526. 
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1869  The  construction  of  the  word  **  occupier  "  and  the  status  and  posi- 
Bbbwsb  tion  of  a  lodger  cannot  be  better  put  than  by  Lord  Hardwicke  in 
M'GowxN  ^^^  ^-  Lo^>^  (1) '  "  Why  does  their  haying  let  lodgings  make 
these  voters  cease  to  be  the  sole  occupiers  within  the  meaning  of 
the  statute  ?  And  I  must  own  I  have  no  notion  that  they  do 
thereby  cease  to  be  so ;  for^  no  man  can  be  occupier  of  a  house  but 
either  by  living  in  one  of  his  own  or  in  one  that  he  hires :  and  a 
lodger  was  never  considered  by  any  one  as  an  occupier  of  a  house. 
It  is  not  the  common  understanding  of  the  word;  neither  the 
house  nor  even  any  part  of  it  can  be  properly  said  to  be  in  the 
tenure  or  occupation  of  the  lodger."  The  decision  of  the  revising 
barrister  is  therefore  clearly  wrong. 

O.  FraneiSy  for  the  respondent  To  entitle  a  person  to  the  fran* 
chise  under  s.  3,  subs.  2,  of  the  Bepresentation  of  the  People  Act, 
1867}  he  must  be  occupier  of  the  entire  house,  or,  as  defined  by 
the  interpretation  clause,  s.  61,  of  *'  a  part  of  a  house  occupied  as 
a  separate  dwelling,  and  separately  rated  to  the  relief  of  the  poor." 
Here,  the  appellant  did  not  occupy  any  part  of  his  house  as  a 
separate  dwelling  within  that  section.  There  was  no  structural 
separation,  and  no  separate  rating.  There  being  no  words  in  the 
proviso  to  shew  that  the  joint  occupation  must  be  ^  as  owner  or 
tenant,"  any  occupation  jointly,  of  one  room  even,  deprives  .the 
tenant  of  a  vote.  By  s.  29  of  the  Beform  Act,  2  Wm.  4,  c  45,  it 
was  provided  that,  where  any  premises  were  jointly  occupied  by 
more  persons  than  one  ''as  owners  or  tenants,"  each  of  such  joint 
occupiers  should  be  entitled  to  vote,  provided  the  clear  yearly 
value  of  the  premises  when  divided  sufficed  to  give  the  requisite 
qualification  to  each.  If  the  legislature  had  intended  the  proviso 
in  s.  3  of  the  recent  Act  to  be  confined  to  persons  occupying  ''  as 
owners  or  tenants,"  they  would  in  like  manner  have  used  those 
controlling  words.  As  they  have  not  done  so,  the  proviso  must 
necessarily  be  construed  more  largely.  This  is  not  the  case  of  a 
mere  letting  off  one  or  more  rooms ;  there  is  a  distinct  demise  of  a 
joint  right  of  occupation,  for  a  mere  easement  confers  a  right  of 
occupation :  and  that  distinguishes  the  present  case  from  Fludier 
V.  Lomhe.  (1) 

£.  James,  Q.C.,  was  not  called  upon  to  reply. 

(1)  Cm.  temp.  Hard.  307,  308. 
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BoYiLL,  C.J.    In  the  Bepresentation  of  the  People  Act,  1867,  a       1869 


dear  distinction  is  drawn  between  an  occupier  of  a  dwelling  house 
generally  and  a  lodger  in  a  dwelling  house.  I  think  the  appellant  ^^cQ^'i^^^ii 
was  the  occupier  as  tenant  of  a  dwelling  house  within  s.  3,  subs.  2.  ' 
The  only  question  is  whether  the  lodger  was  a  joint  occupier  with 
him  within  the  meaning  of  the  proviso.  That  proviso  applies  only 
to  s.  3,  and  to  the  class  of  occupiers  there  referred  to,  viz.  ''inhabit 
tant  occupiers  as  owners  or  tenants."  It  appears  from  the  state- 
ments in  the  case  that  the  lodger  had  the  sole  use  of  a  famished 
bed-room,  and  also  the  joint  use  of  another  apartment  as  a  sitting- 
room.  That  does  not  make  him  joint  occupier  with  his  landlord 
of  the  dwelling  house,  within  the  proviso.  The  decision  of  the 
revising  barrister  must  be  reversed. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  only  safe  way  of 
construing  the  statute  is  to  take  the  language  which  the  legislature 
has  used,  and  ascribe  to  it  its  plain  natural  meaning.  I  shall  simply 
read  the  words  of  s.  3  which  are  applicable  to  the  case,  and  see 
whether  or  not  it  falls  within  those  words,  and  whether  the  words 
in  their  plain  sense  do  not  carry  out  the  intention  of  the  legislature 
consistently  with  the  provision  in  the  Act  of  1832.  To  entitle  a 
man  to  the  franchise  under  s.  3,  subs.  2,  he  must  be  **  an  inhabi- 
tant occupier,  as  owner  or  tenant,  of  a  dwelling  house."  Now,  a 
dwelling  house  is  a  human  habitation,  and  the  occupier  of  a  dwell- 
ing house  is  one  who  has  the  general  control  of  the  outer  door ;  and 
this  case,  therefore,  falls  within  the  language  of  subs.  2,  unless 
the  proviso  prevents  it.  The  proviso  is,  that  "  no  man  shall 
under  this  section  be  entitled  to  be  registered  as  a  voter  by  reason 
of  his  being  a  joint  occupier  of  any  dwelling  house."  Has  that 
language  the  effect  of  excluding  the  inhabitant  occupier  from  the 
finnchise,  simply  because  he  happens  to  have  a  lodger  who  occupies 
one  room  of  the  house  as  a  sleeping  apartment  and  has  the  joint 
use  of  another  to  take  his  meals  in  ?  Clearly  not,  unless  the  absence 
of  the  words  ^  as  owner  or  tenant "  necessarily  leads  to  such  a 
result  But  I  apprehend  those  words  are  not  excluded  from  the 
proviso  merely  because  they  are  not  repeated  in  it.  It  would  have 
been  tautology  to  repeat  them ;  for,  the  proviso  is  expressly  con- 
fined to  ^this  section,"  and  the  section  is  dealing  only  with  a  man 
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1S68  who  occupies  as  owner  or  tenant;  it  therefore  hy reference  does  ex- 
Bbbwxb  press  a  joint  occupation  as  owner  or  tenant.  Was  this  lodger,  then, 
M'Gowxv  ^^^^  ^  joint  occupier  ?  He  clearly  was  not  a  joint  occupier  of  the 
room  in  which  he  took  his  meals.  If  authority  were  wanting  for 
that,  I  would  refer  to  Com.  Dig.  Trespass  (B.  3).  And  with  respect 
to  the  bed-room,  he  clearly  had  not  an  occupation  as  owner  or 
tenant,  but  only  an  occupation  as  lodger.  •  Turning  to  s.  4,  we  find 
the  franchise  given  to  every  man  who  '^  as  a  lodger  has  occupied  in 
the  same  borough  separately  and  as  sole  tenant  for  the  twelve 
months  preceding  the  last  day  of  July  in  any  year,  the  same 
lodgings,  such  lodgings  being  part  of  one  and  the  same  dwelling 
house,"  and  of  a  certain  value,  &c  The  words  "  sole  tenant "  seem 
to  be  used  there  in  contradistinction  to  ''joint  occupier"  in  s.  3. 
Lodgers  are  thus  put  upon  a  distinct  footing  from  persons  who 
occupy  as  tenants.  Turning  to  the  interpretation  clause,  s.  61,  we 
find  that  ''dwelling  house  '*  is  to  "  include  any  part  of  a  house 
occupied  as  a  separate  dwelling,  and  separately  rated  to  the  relief 
of  the  poor."  It  is  enough  to  say  that  that  would  be  satisfied  by 
a  part  of  a  dwelling  house  with  all  internal  communication  cut  off, 
and  access  thereto  by  means  of  a  separate  outer  door.  Without 
regard  to  value,  that  would  be  a  dwelling  house  within  the  Act. 
It  is  unnecessary  to  refer  particularly  to  s.  29  of  the  Beform  Act, 
which  provided  for  the  case  of  a  joint  occupation,  and  gave  a  vote 
to  each  occupier  if  the  value  were  sufficient  to  give  102.  to  each. 
The  construction  we  are  putting  upon  s.  3,  subs.  2,  reconciles  the 
former  legislation  with  the  present  and  the  present  with  itself,  and 
gives  the  ordinary  construction  to  the  words  of  the  legislature, 
and  clearly  carries  out  what  was  meant. 

Keatiko,  J.  I  am  of  the  same  opinion.  The  meaning  of  s.  3 
of  the  Bepresentation  of  the  People  Act,  1867,  is  plain  when  the 
previous  state  of  the  law  is  considered.  Under  the  Beform  Act, 
to  give  the  occupation  firanchise  a  yearly  value  of  102.  was  required. 
The  present  Act  gets  rid  of  the  102.  limitation  ajs  respects  inhabitant 
occupiers  of  dwelling  houses,  the  other  reqm'sites  being  fulfilled. 
Under  the  former  law,  not  only  did  an  occupation  of  the  yearly 
value  of  102.  give  a  vote,  but  by  s.  29  joint  occupiers  also  acquired 
a  vote  provided  the  premises  sufSced  to  give  a  dear  yearly  value 
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of  lOZ.  to  each.  When,  therefore,  &  3  of  the  recent  Act  conferred  1869 
a  vote  upon  the  occupier  irrespective  of  value,  it  became  expedient  ^biwib 
to  exclude  joint  occupiers  from  claiming  under  that  section :  hence 
.  the  necessity  for  the  proviso  that  **  no  man  shall  under  this  section 
be  entitled  to  be  registered  as  a  voter  by  reason  of  his  being  a 
joint  occupier  of  any  dwelling  house."  Here,  the  appellant  appears 
for  nine  months  of  the  year  to  have  occupied  a  dwelling  house  so 
as  to  satisfy  all  the  requirements  of  the  law ;  but  for  the  last  three 
montlis  he  has  let  a  room  to  a  lodger.  Under  the  old  law,  he 
would  not  thereby  have  ceased  to  be  the  occupier  of  the  house, 
inasmuch  as  he  retained  a  general  control  over  the  house  and 
the  access  thereta  But  it  is  said  that,  by  conferring  on  the  lodger 
a  right  to  the  joint  use  of  another  room  to  sit  and  take  his  meals 
in,  the  appellant  ceased  to  be  the  sole  occupier  of  the  whole 
dwelling  house,  and  is  therefore  deprived  of  the  .franchise.  The 
provixK)  in  question  clearly  was  not  intended  to  apply  to  such  a 
state  of  things  as  that.  It  seems  to  me  that  we  should  be  coming 
to  a  oonclusion  which  is  quite  inconsistent  with  the  plain  words  of 
the  Act,  if  we  held  the  appellant  to  be  disqualified. 

Brett,  J.  I  think  the  appellant  is  entitled  to  be  registered, 
upon  the  proper  construction  of  s.  3  of  the  Bepresentation  of  the 
People  Act,  1867,  taken  by  itself.  That  section  gives  the  right  to 
vote  to  a  particular  class,  limited  by  subs.  2  to  those  who  are  in- 
habitant occupiers,  as  owners  or  tenants,  of  dwelling  houses  within 
the  borough.  The  proviso  being  limited  in  its  application  to  this 
section,  it  was  unnecessary  to  repeat  the  words  ''as  owner  or 
tenant."  If  that  were  not  so,  **  occupier  "  would  still  bear  the  same 
meaning.  The  Act  deals  with  two  descriptions  of  occupiers,  viz. 
in  8.  3  with  those  who  occupy  as  owners  or  tenants,  and  in  s.  4 
with  those  who  occupy  merely  as  lodgers.  The  reason  for  the 
introduction  of  the  proviso  is  plain.  Under  s.  29  of  the  Beform 
Act,  joint  occupiers  were  entitled  to  be  registered  where  the  value 
of  the  premises  was  sufficient  to  give  a  clear  yearly  value  of  102.  to 
each.  When,  therefore,  the  new  statute  conferred  the  franchise  on 
occupiers  of  dwelling  houses  irrespective  of  value,  it  might  have 
been  contended  that  any  number  of  joint  occupiers  would  be  en- 
titled to  be  registered  under  it,  which  would  have  given  votes  to  a 
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1869       gteat  many  personB  upon  whom  it  was  never  contemplated  that  the 

Bbmwmb     franchise  should  be  conferred.    The  proviso  was,  therefore,  intro- 

*•         duced  for  the  purpose  of  confining  the  right  to  those  who  were 

sole  occupiers  of  dwelling  houses  in  the  borough.    The  view  taken 

by  the  revising  barrister  was  clearly  wrong. 

Decision  reversed.  (1) 

Attorneys  for  appellant:  Johnson  &  WeatheraUsj  for  Bafjosouy 
George,  &  Wade,  Bradford. 

Attorney  for  respondent :  Q.  Cann,  for  W.  T.  UTOowen,  Brad- 
ford. 


y^^  Yj^  SMITH,  Appellakt;  LANCASTER,  Rbspondent. 

Parliameni — Borough  Vote — Occupation  as  Tenant  under  2  Wm,  4,  c.  45,  $.  27 
— Ohamben  in  the  Inns  of  Court — Sub-letting  of  Fart. 

The  tenant  of  a  set  of  chambers  in  the  Temple,  let  to  each  of  two  sob-tenants 
a  room  unfurnished,  of  which  the  sub-tenant  had  the  exclusive  use,  with  the  joint 
use  of  the  vestibule,  and  a  key  of  the  outer  door,  the  tenant  himself  retaining  one 
room  for  his  own  exclusive  use,  and  providing  attendance,  light,  and  firing  for  the 
whole  set : — 

Seldf  that  the  sub-letting  did  not  deprive  the  tenant  of  his  right  to  be  r^gis* 
tered  as  occupier  of  a  house  as  tenant  under  2  Wm.  4,  c.  45,  s.  27. 

Appeal  from  the  Revising  Barrister  for  the  city  of  London. 

The  appellant  was  on  the  list  of  voters  for  the  Inner  Temple,  in 
respect  of  his  occupation  of  chambers  at  No.  1,  Sing's  Bench 
Walk,  Temple. 

The  appellant  held  as  tenant  the  entire  set  of  chambers,  so 
structurally  severed  from  the  rest  of  the  building  as  to  be  of  them- 
selves a  house,  under  a  demise  from  the  benchers  of  the  Inner 
Temple,  the  owners  thereof,  at  a  yearly  rent  of  701. 

These  chambers  consisted  of  three  distinct  rooms  not  communi- 
cating together  and  a  vestibule  into  which  the  rooms  respectively 
opened.  One  of  these  rooms  was  occupied  by  the  appellant  and 
used  by  him  in  transacting  the  professional  business  of  a  barrister. 
The  appellant  demised  each  of  the  other  two  rooms  to  two  persons 

(I)  See  the  next 
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respectively.    Each  of  these  persons  held  under  an  agreement  in       1869 
writing  in  the  following  form,  mutatis  mutandis : —  Sioct 

"  1,  King's  Bench  Walk,  15  Dec.  1868-       LAHo!!inm. 

''  Mr.  G.  J.  P.  Smith  agrees  to  let  and  Mr.  Lister  agrees  to  take 
the  north  back  room  of  these  chambers  from  the  29th  of  October 
last,  at  the  rent  of  SOI,  payable  quarterly,  on  &c.  in  each  year ; 
the  rent  to  include  attendance  of  clerk,  laundress,  rates,  taxes,  and 
coals;  the  tenancy  determinable  at  any  time  by  either  party 
giving  one  quarter's  notice." 

The  two  tenants  entered  under  the  above  agreements  into  the 
occupation  and  possession  of  the  several  rooms,  and  used  them  in 
transacting  the  business  of  their  profession  of  barristers.  They 
had  the  services  of  the  clerk  and  laundress  who  were  engaged  by 
the  appellant,  and  were  supplied  with  coals,  according  to  the  terms 
of  the  agreement. 

There  are  no  rates  for  the  relief  of  the  poor  in  the  Inner  Temple : 
but  all  other  rates  and  taxes  were  paid  by  the  appellant.  No  one 
resided  in  any  part  of  the  chambers.  Both  of  the  rooms  so  demised 
by  the  appellant  were  let  unfurnished. 

The  appellant  and  each  of  his  tenants  had  a  key  to  the  outer 
door.  It  was  not  the  practice  to  lock  the  doors  of  the  rooms ; 
but  it  was  admitted  that  the  tenants  had  the  right  to  do  so  at  all 
times. 

All  other  requisites  for  entitling  the  appellant  to  be  retained  on 
the  list  of  voters  in  respect  of  the  above  qualification  were  duly 
proved. 

The  appellant  claiming  to  be  retained  on  the  list  in  respect  of 
his  occupation  as  tenant  of  the  entire  set  of  chamberef,  it  was 
objected  that,  having  regard  to  the  above  facts,  the  appellant 
ought  to  be  struck  off  the  list,  on  the  ground  that,  by  virtue  of 
the  demises  to  his  undertenants,  the  landlord  (the  appellant)  had 
divested  himself  of  all  right  of  occupation  of  the  parts  demised, 
and]  thereby  the  tenants  had  acquired  an  independent  occupation 
of  the  parts  demised,  to  the  exclusion  of  the  appellant. 

For  the  appellant  it  was  argued  that,  notwitstanding  the  demises, 
he  retained  such  an  occupation  of  the  entire  set  of  chambers  as 
to  make  him  a  tenant  occupying  a  house  within  the  meaning  of 
2  Wm.  4^  c  45. 
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1869  The  reyising  barrister  decided  that  the  objection  was  good, 

^^^^  holding  that  at  law,  in  the  absence  of  any  express  reservation  to 
,  ^-  the  appellant  of  some  control  over  or  occupation  of  the  parts 
demised,  the  sub-tenants,  under  or  by  virtue  of  the  aforesaid  agree- 
ments, acquired  an  independent  occupation,  and  to  the  exclusion 
of  the  appellant,  of  their  holdings ;  and  that  it  could  not  be 
inferred  at  law,  having  regard  to  the  facts  before  stated,  and  more 
particularly  to  the  £Etct  that  the  appellant  did  not  reside,  that  he 
retained  any  occupation  of  the  parts  so  demised  by  him :  and  the 
barrister  accordingly  struck  off  or  refused  to  insert  on  the  register 
the  names  of  the  appellant  and  of  sixty-seven  other  persons  whose 
cases  were  consolidated  with  the  principal  case. 

The  question  for  the  Court  was,  whether  the  occupation  of  the 
appellant  of  the  chambers  was  sufficient  to  entitle  him  to  have  his 
name  retfdned  on  the  register. 

Prentice,  Q.G.,  for  the  appellant.  This  is  an  attempt  to  extend 
the  decision  of  this  Court  in  Cuthbertson  v.  BuUertcorth  (1),  where 
the  sub-tenant  was  held  not  to  be  entitled  to  be  registered,  to  the 
case  of  one  who  is  constructively  the  occupier  of  the  whole  set  of 
chambers.  Under  s.  27  of  the  Eeform  Act,  residence  is  immaterial : 
the  only  question  is,  who  is  the  occupier.  An  undertenant  of  a 
room  is  merely  in  the  position  of  a  lodger.  Letting  off  a  part  of 
a  house  does  not  render  the  party  letting  less  the  occupier  of  the 
whole  house :  Smith  v.  ^8^^  MichaeFs  Camhridffe  (2)  ;  per  Tindal,  C. J., 
in  Wanaey  v.  Perkins,  HiWs  Case.  (3) 

F.  M.  White^  for  the  respondent.  The  appellant  has  no  such 
exclusive  occupation  of  a  house  as  to  entitle  him  to  a  vote  under 
2  Wm.  4,  c  45,  s.  27.  To  bring  him  within  that  section,  he  must 
be  the*  occupier  of  the  whole  set  of  chambers ;  whereas,  the  facts 
shew  that  he 'has  occupation  of  his  own  room  only.  The  cases 
on  the  subject  are  all  reviewed  in  Cook  v.  Evmber  (4),  where  the 
conclusion  arrived  at  by  the  Court  is  that  "  house  "  means  the 
whole  house.  In  Smith  v.  St.  MichaeTs  Canibridffe  (2),  a  person 
resided  upon  the  premises  who  was  employed  by  the  tenant  to  take 

(1)  Law  Eep.  4  C.  P.  523.  (3)  7  M.  &  0. 151, 155. 

(2)  8  B.  &  E.  388;  30  L.  J.  (M.C.)  (4)  11  C.  B.  (N.S.)  33;  81  L.  J. 
74.  (O.P.)  73 ;  K.  &  G.  413. 
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care  of  tliem ;  the  tenant,  therefore,  was  properly  held  to  be  con-        18G9 
stmctively  in  possession  of  the  whole  house.     Rex  v.  St  Nicholas      Bmith 
Ooleheder  (1)  is  almost  directly  in  point.    It  was  there  held  that,    jj^Q^g^^ 
if  a  person  hiring  a  tenement  underlet  any  part  of  it,  he  has 
not  the  actual  occupation  of  the  tenement  within  the  terms  of  the 
statute  1  Wm.  4,  c.  18,  s.  1,  if  there  be  any  exclusive  occupation 
given  by  such  underletting ;   and  that  the  smallness  of  the  part 
underlet,  and  of  the  rent  paid  for  it,  and  the  shortness  of  the  term 
for  which  it  is  underlet,  make  no  difference. 

[BoviLL,  C.  J.  The  decision  there  turned  upon  the  words  of  the 
statute,  which  required  an  actual  and  not  a  mere  constructive 
occupation,  as  was  held  in  Rex  v.  8t,  Nicholas  Rochester  (2),  where 
Lord  Denman,  C. J.,  says :  **  The  meaning  of  tlie  word  occupied  may 
vary  according  to  the  occasion  or  the  subject-matter.  The  mean- 
ing, therefore,  which  it  has  received  in  considering  what  occupation 
was  necessary  to  constitute  a  mansion-house  in  which  burglary 
might  be  committed,  or  to  give  a  right  of  voting,  or  to  make  a 
party  rateable  to  the  relief  of  the  poor,  is  no  test  of  its  meaning 
in  this  particular  case.  A  new  distinction  is  introduced  by  the 
statute  1  Wm.  4,  c.  18.  Under  the  former  statute,  6  Geo.  4,  c.  57, 
a  constructive  occupation  was  sufficient.  This  statute  requires  an 
occupation  in  fact.'*] 

The  words  of  the  sub-demise  which  is  set  out  in  the  case  shew 
that  the  appellant  retains  only  the  exclusive  occupation  of  his  own 
room ;  and  the  case  finds  that  he  has  divested  himself  of  the  cou'^ 
trol  over  the  outer  door,  each  of  his  tenants  having  a  key  of  it. 
In  Score  v.  Euggetl  (3),  the  occupier  of  part  of  a  house  who  had  a 
key  of  the  outer  door,  the  landlord  not  residing  in  or  occupying 
any  portion  of  tlie  premises,  was  held  to  be  entitled  to  vote. 

Prentice,  Q.(7.,  was  not  called  upon  to  reply. 

BoYiLL,  C.  J.  It  is  dear  that  the  set  of  chambers  rented  by  the 
appellant  was  a  house  within  s.  27  of  the  Act  of  1832,  and  that  he» 
having  hired  it,  would  be  the  occupier  of  a  house.  The  only  ques* 
tion  is  whether  he  ceases  to  be  the  occupier  by  reason  of  his  hav- 
ing let  off  two  rooms  to  undertenants.    That  the  undertenants  are 

(1)  2  Ad.  &  E.  690.  (2)  6  B.  &  Ad.  219,  226. 

(3)  7  M.  &  G.  95 ;  1  LuU  108« 
Vol,  Y.  X  2 
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1869  not  to  be  considered  as  occupiers  of  a  house  or  houses  has  already 
gxxTH  ^^^  determined  in  OuOAerUon  v.  Butterwarth.  (1)  What  is  the 
l^^jJ^Lnn  gGJ^cral  understandmg  with  reference  to  matters  of  this  kind  ?  In 
Fludier  y.  Lombe  (2)  it  was  held  that  the  letting  part  of  a  house  to 
a  lodger  did  not  prevent  the  tenant  from  being  the  occupier  of  a 
house  for  the  purpose  of  acquiring  a  right  to  vote  in  the  election  of 
a  common-councilman.  And  Smith  y^St.  Michael! s  Cambridge  (3) 
shews  that  the  appellant  in  this  case  would  be  occupier  of  the 
whole  house  for  the  purpose  of  rating,  if  these  chambers  were  rate- 
able. And  it  seems  to  me  that  he  is  equally  the  occupier  of  the 
whole,  within  s.  27  of  the  Beform  Act,  for  the  purpose  of  the  fran- 
chise. The  facts  here  shew  that,  though  the  undertenants  hare 
the  exdnsive  occupation  of  their  several  rooms,  and  the  joint  use 
of  some  other  conveniences,  they  are  not  occupiers  of  a  house^  but 
rather  fill  the  character  of  lodgers.  The  letting  out  a  part  has 
never  yet  been  held  to  deprive  the  tenant  of  the  general  control 
and  management  of  the  subject  of  occupation.  There  is  no  pre- 
tence for  saying  that  there  is  any  joint  occupation  here.  And 
we  have  already  decided  in  Brewer  v.  MQowen  (4)  that  the  mere 
fact  of  letting  a  room  for  a  sleeping  apartment  and  the  use  of 
another  for  the  lodger  to  take  his  meals  in,  does  not  change  the 
character  of  the  occupation.  Bex  v.  St.  Nicholas  Colchester  (5) 
has  been  cited,  which  shews  the  occupation  required  for  a  pauper's 
settlement.  That  case  was  decided  upon  the  authority  of  a  prior 
case  of  Bex  v.  Si*  Nicholas  Bochesler  (6) ;  and,  when  examined,  it 
will  be  found  to  be  based  upon  the  peculiar  language  of  the  sta- 
tute, which  w£w  passed  for  the  very  purpose  of  requiring  adml 
occupation.  The  case  of  Bex  v.  St.  Nicholas  Colchester  (5),  there- 
fore, is  no  authority  for  the  respondent  here.  Consistently  with  all 
the  decisions,  and  acting  upon  the  principle  which  governed  the 
Gourt  of  Queen's  Bench  in  Smith  v.  St.  MichaeTs  Cambridge  (3),  I 
think  we  are  bound  to  hold  that  the  appellant  was  entitled  to  be 
registered,  and  that  the  decision  of  the  revising  barrister  must  be 
reversed. 

(1)  Law  Rep.  4  0.  P.  523.  (4)  Ante,  p.  239. 

(2)  Oaa.  temp.  Hard.  308.  (5)  2  Ad.  &  E.  599. 

(3)  3  E.  &  B.  883 ;  30  L.  J.  (6)  6  B.  &  Ad.  219. 
(M.C.)  74. 
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WiLLES,  J.  I  am  of  the  same  opinion.  If  it  were  necessary,  1869 
special  reasons  might  be  found  for  saying  that  the  sub-letting  of  g^^ 
one  room  of  a  set  of  chambers  in  the  Inns  of  Court  does  not  deprive  t^  ^' 
the  tenant  of  the  whole  set  of  the  franchise.  The  demise  in  siich 
a  case  is  not  like  an  ordinary  demise  to  a  tenant,  who  may  use  the 
place  for  any  purpose  he  may  think  proper.  It  is  limited  to  the 
indiyiduali  and  to  an  occupation  such  as  is  usual  in  an  Inn  of  Court. 
The  position  of  the  occupant  very  much  resembles  an  occupation  by 
a  man  as  a  licensee  or  as  a  guest  in  an  inn,  or,  at  the  highest,  that 
sort  of  qualified  right  which  was  held  by  Hill,  J.,  in  Smith  v.  St 
MidiaerB  Qanibridge  (1),  not  to  interfere  with  the  grantor's  occupa^ 
tion  as  tenant  of  the  whole  house.  But,  although  I  think  that  enough 
to  dispose  of  the  case,  I  do  not  think  it  necessary  to  dwell  upon 
these  circumstances,  because  I  am  clearly  of  opinion  that  the  letting 
a  part  of  a  house  does  not  prevent  the  occupier  of  the  rest  from 
acquiring  a  vote,  provided  he  retains  the  mastership  and  general 
control  over  the  house,  including  the  control  over  the  outer  door. 
Suppose  a  man  were  to  hire  a  dwelling  house,  with  the  exception 
of  the  wine-cellar,  agreeing  to  allow  the  lessor  to  have  access  tu 
the  cellar  whenever  he  wanted  to  get  his  wine :  could  it  be  said 
that  the  tenant,  all  other  requisites  being  complied  with,  would 
lose  the  right  of  voting  by  reason  of  the  exception  ?  I  think  it 
would  be  impossible  to  come  to  any  such  conclusion.  I  am  quite 
satisfied  with  the  rule  laid  down  upon  this  subject  by  Maule,  J.,  in 
Tcms  Y.  Luekett  (2) :  '^  Where  the  owner  of  a  house  takes  in  a 
person  to  reside  in  a  part  of  it,  though  such  person  has  the  exclu- 
sive possession  of  the  rooms  appropriated  to  him,  and  the  uncon- 
trolled right  of  ingress  and  egress,  yet,  if  the  owner  retains  his 
character  of  master  of  the  house,  the  individual  so  occupying  part 
of  it  occupies  it  as  a  lodger  only,  and  not  as  a  tenant  within  the 
meaning  of  the  27th  section.  The  fact  of  the  party  having  or  not 
having  a  key  of  the  outer  door  is  not  decisive  of  the  question.  If 
he  has  a  key,  I  cannot  conceive  that  the  circumstance  of  other 
persons  enjoying  the  same  privilege,  can  make  any  difference, — he 
having  only  a  right  of  way,  which  would  be  in  no  degree  affected 
by  his  having  it  in  common  with  others.    But  the  question  de- 

(1)  3  E.  &  E.  at  p.  890;  80  L.  J.  (M.G.)  at  p.  77. 
(2)  6  C.  B.  23,  38 ;  2  Lut.  19. 
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1869  pends  upon  whether  or  not  the  owner  of  the  house  resides  npon 
giaxB  the  premises,  retaining  his  quality  of  master,  and  reserving  to 
LAHaA0TiB  ^™*®^  the  general  control  and  dominion  over  the  whole.  If  he 
does,  the  inmate  is  a  mere  lodger."  Here,  the  appellant  did,  in 
the  language  of  Maule,  J.,  retain  the  general  control  and  dominion 
over  the  whole.  I  need  hardly  say  that  I  agree  with  the  deci- 
sion in  Cuihhefiaon  v.  Buttenvarih  (1),  where  undertenants  holding 
under  terms  similar  to  these  were  held  to  acquire  no  votes.  I 
cannot  share  in  the  doubt  entertained  by  the  revising  barrister. 

Kbatiko,  J.  I  am  of  the  same  opinion.  The  appellant  was 
tenant  to  the  Inn  of  the  whole  set  of  chambers.  Occupying  the 
chambers,  and  complying  with  all  the  other  requisites,  he  obtained 
the  franchise,  and  has  not  lost  it  by  letting  part. 

Bbett,  J.   The  only  objection  to  the  appellant's  being  registered 

was  that  he  had  agreed  by  a  binding  contract  to  let  the  exclusive 

use  of  two  of  the  rooms  which  he  rent^ed  of  the  Inn  to  undertenants, 

with  the  usual  means  of  access.    That  clearly  does  not  prevent 

him  from  being  entitled  to  be  registered  as  the  occupier  of  a  house 

under  s.  27. 

Dedsian  reversed. 

Attorneys  for  appellant :  Harper,  Broad,  &  Manby. 
Attorneys  for  respondent :  Tran^erz,  Smith,  &  Be  Oex. 


Ig70  FIERCY,  ArpELLAKT;  MACLEAK,  Bsspokdbnt. 

Jan.  21.  Parliament— 'Borough  Vote—**  Counting-house  "  vntkin  # .  27  </  2  Wm.  4, 

c.  46— Par*  of  a  Eouse, 

To  entitle  the  occupier  to  a  borough  vote  in  respect  of  a  "  counting-house,*' 
under  s.  27  of  2  Wm.  4,  c.  45,  it  need  not  consist  of  an  entire  building,  or  be 
structurally  severed  from  the  rest  of  the  house  of  which  it  forms  a  part. 

Appeal  from  the  Revising  Barrister  for  the  city  of  London. 

The  respondent  claimed  to  be  inserted  in  the  list  of  voters  for 
the  parish  of  St.  Katherine  Cree  Church,  in  respect  of  a  counting- 
house  situate  at  and  within  a  house  numbered  10  Billiter  Street 

The  counting-house  consisted  of  two  rooms  forming,  together 

(1)  Law  Rep.  4  0.  P.  523. 
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with  the  landmg  of  the  staircase,  the  first  floor  of  the  house.    The        1870 
house  was  originally  built  for  a  dwelling  house,  and  in  former      Pdwot 
years  had  been  so  occupied.    But,  in  common  with  many  similar    haotjban 
houses  in  the  city,  the  use  of  it  as  a  dwelling  house  had  been 
abandoned,  and  the  whole  of  it  was  let  out  in  separate  apartments 
for  business  or  commercial  purposes,  and  at  no  timd  since  the 
80ih  of  July,  1868,  had  the  same  or  any  part  thereof  been  used 
as  a  dwelling. 

The  landlord,  who  has  a  lease  of  the  entire  house,  underlets  the 
ground  floor  to  a  person  who  occupies  it  as  a  grocer's  shop.  The 
rest  of  the  house  is  let  out  in  separate  holdings  to  tenants  who 
occupy  them  as  counting-houses  or  business  offices. 

No  structural  alteration  has  been  made  in  any  part  of  the  house 
since  it  was  disused  as  a  dwelling  house. 

The  first  floor  is  let  to  the  claimant  as  tenant  from  year  to  year 
at  a  yearly  rent  of  65Z.,  under  an  agreement  that  the  landlord 
should  thereout  pay  all  the  rates  on  behalf  of  the  claimant  in 
respect  of  the  premises  occupied  by  him,  the  rent  being  higher 
thaa  it  would  have  been  if  the  claimant  were  personaUy  to  pay 
the  rates  to  the  collector.  This  floor  consists  of  two  rooms  com- 
municating together  by  an  internal  door,  each  of  which  rooms  has 
a  separate  outer  door  to  the  landing  of  the  staircase  which  gives 
access  to  this  floor  and  the  floors  above.  These  doors  are  the 
same  dooris  as  were  attached  to  the  rooms  when  the  house  was  used 
as  a  residence.  On  the  outside  of  one  of  these  outer  doors  is 
painted  the  name  of  the  claimant.  These  rooms  were  occupied 
and  used  by  him  as  a  counting-house,  in  his  trade  or  business  of  a 
wine-merchant.  He  alone,  and  to  the  exclusion  of  the  landlord, 
had  the  keys  of  the  doors  that  opened  on  to  the  landing. 

These  rooms  were  used  in  manner  aforesaid  by  the  claimant  and 
his  derk  during  the  day-time ;  and  after  the  business  hours  the 
doors  on  the  landing  were  locked  and  the  keys  taken  away  by 
him  or  his  clerk. 

There  is  an  outer  door  to  the  house  opening  on  the  street,  which 
lies  open  during  the  day ;  but  after  business  hours  this  door  is 
dosed  and  secured  by  a  latch-lock,  of  which  the  claimant  has  a 
key. 

The  daimc^i^t  was  n^ted  to  aU  the  rates^  in  manner  following : — 
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1870  Against  ^No.  10  Billiter  Street"  in  the  rate-book,  the  overseers 
Pqbot  ^^  placed  the  claimant's  name  in  the  occupiers'  colmnn,  followed 
Macmak  ^y  *^®  words  "  Connting-house,"  immediately  below  the  name  of 
the  landlord,  which  was  followed  by  the  word  ''  house."  The  two 
names  were  bracketed  together,  and  the  rateable  value,  which  ex- 
ceeded 120Z.,  and  the  rate  in  the  pound,  and  the  rating  of  the 
whole  house,  including  therein,  the  counting-house,  were  carried 
out  in  the  appropriate  columns  of  the  rate-book  against  these 
names  jointly ;  but  no  separate  value  or  rating  of  the  counting- 
house  alone  was  inserted  in  the  rate-book.  There  had  been  no 
[q)ecial  enactments  as  to  rating  in  force  in  the  parish. 

Both  the  rates  and  the  rent  had  been  duly  paid,  and  all  other 
requisites,  not  herein  specifically  mentioned  to  entitle  the  claimant 
to  be  placed  on  the  list  of  voters  in  respect  of  his  occupation  of 
the  counting-house,  were  duly  proved. 

The  claim  was  objected  to  on  the  following  grounds : — 1.  That 
the  tenement  in  the  claimant's  occupation  was  not  sufficient  in 
kind  to  confer  a  qualification,  by  reason  of  there  being  no  such 
structural  severance  of  the  rooms  occupied  by  him  as  a  counting- 
house  from  the  rest  of  the  house  as  to  constitute  them  a  "  counting- 
house,"  within  the  meaning  of  the  Eeform  Act,  2  Wm.  4,  c.  45,  s.  27. 
2.  That  the  claimant  was  not,  as  such  occupier,  an  occupier  of 
premises  in  respect  of  which  he  was  legally  liable  to  be  rated,  on 
the  alleged  ground  that  an  occupier  of  part  of  a  house  not  structur- 
ally severed  from  the  rest  of  the  house  is  not  liable  to  be  rated, 
and  therefore  that  the  placing  of  his  name  by  the  overseers  on  the 
rate-book  in  manner  aforesaid  was  no  rating  of  him  in  respect  of 
the  premises  he  occupied. 

The  revising  barrister  disallowed  the  objections,  and  inserted  the 
claimant's  name  on  the  list, — ^holding,  1.  that  there  was  such  a 
conversion,  user,  and  occupation  of  the  two  rooms  into  and  as  a 
counting-house  as  to  make  them  a  "  counting-house "  within  the 
meaning  of  the  Beform  Act,  and  that  no  further  structural  severe 
ancethan  appears  on  the  facts  was  necessary  to  make  them  a  good 
qualification  as  a  "  counting-house ;"  2.  that,  the  overseers  having 
placed  the  name  of  the  claimant  on  the  rate-book  in  manner  afore- 
said, they  had  thereby  so  rated  him  in  respect  of  the  premises  he 
occupied  as  to  entitle  him  to  be  placed  on  the  list  of  voters  a£f 
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duly  rated;  8.  that  the  claimant  was  legally  rateable  as  an  occu-       ^^^ 
pier  in  respect  of  the  premises  he  so  occupied,  and  that  such  joint      PisBor 
rating  of  him  and  his  landlord  in  respect  of  the  whole  house  rated    haolbah. 
him  in  respect  of  the  premises  he  exclusiyely  occupied,  being  part 
thereof. 

The  cases  of  470  other  persons  who  were  inserted  or  claimed  to 
be  inserted  in  the  lists  of  voters  for  this  and  other  parishes  in  the 
city,  were  consolidated  with  the  principal  case. 

The  question  was  whether  or  not  it  was  rightly  decided  that  the 
said  voters  were  entitled  to  have  their  names  retained  or  inserted, 
as  the  case  might  be,  in  the  register  of  voters. 

Prentice,  Q,0,,  for  the  appellant.  The  question  is  whether  the 
occupier  of  a  counting-house  which  is  not  structurally  severed  from 
the  rest  of  the  house  of  which  it  forms  a  part,  is  entitled  to  be 
registered.  That  depends  upon  the  meaning  of  the  words  "count- 
ing-house "  in  2  Wm.  4,  c.  45,  s.  27,  which  confers  a  vote  upon  the 
occupier  as  owner  or  tenant  of  "  any  house,  warehouse,  counting- 
house,  shop,  or  other  building."  "House,"  prima  facie  means  a 
whole  house.  In  Toms  v.  Luckett  (1),  the  occupier  of  apartments 
in  a  house,  having  exclusive  occupation,  and  a  key  of  the  outer 
door,  the  landlord  occupying  a  portion  of  the  premises  but  not 
residing  there,  was  held  entitled  to  be  registered  as  tenant  of  a 
"  building."  But  that  may  be  considered  to  have  been  overruled 
by  Cook  V.  Eimber  (2),  where  it  was  held  that  the  occupation  of 
part  of  a  house,  not  structurally  severed  from  the  rest»  confers  no 
vote.  Eeferring  to  Toms  v.  Luchett  (1),  Erie,  C.J.,  delivering  the 
judgment  of  the  Courts  says  (3) :  "  Toms  was  tenant  and  occupier 
of  the  first  floor  in  the  house.  The  landlord  occupied  the  shop 
and  parlour,  but  did  not  sleep  there.  The  house  was  let  out  in 
lodgings,  and  each  lodger  had  a  key  to  the  outer  door.  The 
revising  barrister  referred  the  question  whether  the  oecwpalum  of 
Toms  was  sufficient  to  qualify,  as  the  landlord  did  not  sleep  on  the 
premises,  and  as  Toms  had  no  exclusive  control  over  the  outer 
door.  The  judgment  is,  that  the  occupation  was  sufficient,  the 
exclusive  control  of  the  outer  door  not  being  essential,  and  the 

(1)  5  C.  a  23 ;  2  Lut.  19.  (3)  11  C.  B.  (N.  S.)  at  p.  43;  81 

(2)  11  C.  B.  (N.  S.)  33 ;  31  L.  J.       L.  J.  (O.P.)  at  p.  76. 
(CJP.)78;K.&a.418. 
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1870  occupation  of  part  by  the  landlord  in  the  day  not  haying  the  effect 
PiBBCT  to  disqualify  which  his  sleeping  there  might  have  had.  Three  of 
Mac^xav  ^^^  judges  add  that  a  part  of  a  house  is  a  sufficient  tenement,  being 
comprised  under  the  words  in  the  statute  '  other  building ;'  as  to 
which,  by  referring  to  the  question  of  the  revising  barrister,  it 
seems  that  the  point  was  not  before  the  Court :  and  it  should  be 
noted  that  Mr.  Justice  Williams  doubted  the  correctness  of  the 
judgment  of  his  brethren  on  both  points,  but  did  not  formally 
dissent  from  their  judgment"  If,  then,  '^  house  "  must  be  con- 
strued to  mean  a  whole  house,  and  "  other  building  "  is  to  receive 
the  same  construction,  it  would  seem  to  follow  that  a  '*  counting- 
house  "  must  in  like  manner,  in  order  to  confer  the  franchise,  be  a 
distinct  building  or  a  portion  of  a  building  structurally  severed 
from  the  rest.  So,  in  PaweU  v.  Baraston  (1),  to  satisfy  the  words 
''  other  building,"  it  was  held  that  the  erection  must  be  of  a  sub- 
stantial character,  and  ejusdem  generis  with  those  before  enume- 
rated. Downing  v.  Luckeft  (2)  will  probably  be  relied  on  as 
decisive  of  this  case.  But  the  only  point  raised  there  was  whether 
the  occupation  was  sufficient ;  and  the  Court  held  that  it  was.  In 
Wilson  V.  Bdberts  (3),  the  occupation  of  "  offices,"  without  any 
actual  severance  from  the  residue  of  the  premises  was  held  not  to 
confer  a  right  to  vote  under  this  section.  If  a  single  room  let  for 
an  office  gives  no  vote,  why  should  a  similar  room,  without  struc- 
tural severance,  occupied  as  a  counting-house  give  one  ?  So,  as  to 
chambers :  Cuthbertson  v.  Buttertcorih.  (4) 

[BoviLL,  C.J.  The  subject  of  occupation  here  is  what  in  ordi- 
nary understanding  is  a  counting-house, — a  room  or  set  of  rooms 
appropriated  by  merchants,  'traders,  and  manufacturers  to  the 
business  of  keeping  their  books,  accounts,  letters,  and  papers — 
and  it  would  be  so  described  in  a  conveyance.] 

As  to  the  sufficiency  of  the  rating,  the  case  seems  to  be  disposed 
of  by  Wriffht  v.  Town  Clerk  of  Stockport.  (5) 

F.  M.  White,  for  the  respondent.  The  subject  of  occupation 
here  falls  precisely  within  the  description  in  s.  27  of  the  Beform 

(1)  18  0.  B.  (N.  S.)  176 ;  34  L.  J.   (C.P.)  78 ;  K.  &  G.  430. 
(C.P.)  73 ;  H.  &  P.  179.  (4)  Law  Rep.  4  C.  P.  523. 

(2)  5  0.  B.  40;  2  Lut.  33.  (5)  5  M.  <&  G.  33 ;  1  Lut,  82, 
(8)  11  0.  B.  (N.S,)  50j  31  L.  J. 
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Act ;  and  the  facts  stated  by  the  reyising  barrister  moreover  shew  1870 
such  a  stmctural  severance  of  the  respondent's  rooms  from  the  Sbrot 
rest  of  the  house  as  to  remove  the  possibility  of  objection.  The  jr. JJl^ 
word  ^  counting-house  '*  has  a  universally  recognized  meaning ; 
and,  dealing  with  a  popular  subject,  the  legislature  may  fairly  be 
assumed  to  have  used  it  in  its  popular  sense, — as  is  suggested  by 
Byles,  J.,  in  Stamper  v.  Overseers  of  Bunderland.  (1)  Avery  largo 
portion  of  the  constituency  of  London  would  be  disfranchised  were 
a  different*meaning  given  to  it.  The  impression  of  the  Court  upon 
this  subject  in  Cook  v.  Surriber  is  clear  from  what  Erie,  C.  J., 
says  (2) :  ''  As  to  the  kind  of  tenement  which  qualifies,  the  statute 
has  described  two  classes  of  buildings,  viz.  those  used  for  residential 
and  those  used  for  commercial  purposes, — Chouse,  for  residence ; 
warehouse,  counting-house,  shop,  or  other  analagous  building,  for 
commerce.  When  the  claim  is  in  respect  of  a  house,  we  consider 
that  the  legislature  did  not  intend  to  create  a  part  of  a  house  used 
for  residence,  and  not  for  commerce,  a  tenement  su£Scient  to 
qualify."  And  in  the  judgment  in  Wilson  v.  Boberts  (3)  the  same 
learned  judge  says:  ^^We  consider  that  the  qualification  fails, 
because  the  tenement  the  subject  of  occupation  was  not  sufficient. 
It  is  not  stated  to  be  a  shop,  warehouse,  or  counting-house.  It 
was  not  a  house,  because  it  was  only  a  part  of  a  house.  It  was 
not  a  building  of  a  nature  analagous  to  the  others  described  in  the 
statute,  because  it  was  only  one  part  of  a  building,  without  any  actual 
severance  from  the  other  parts."  That  seems  to  assume  that  the 
occupation  of  a  warehouse,  a  counting-house,  or  a  shop,  will  confer 
the  franchise,  even  though  they  be  parts  of  a  house,  without  actual 
structural  severance.  Here,  there  was  at  least  as  complete  a 
severance  of  the  rooms  occupied  by  the  respondent  as  there  was  in 
Eenrette  v.  Booth  (4)    [He  was  then  stopped  by  the  Court] 

BoYiLL,  CJT.  As  far  as  we  are  informed,  ever  since  the  passing 
of  the  Beform  Act,  in  1832,  the  occupier  of  a  counting-house  such 
as  is  here  described  has  been  considered  to  be  entitled  to  a  vote. 
Notwithstanding  that  has  been  the  almost  universal  opinion  of  the 

(1)  Liiw  Rep.  3  a  P.  3«8.  (C.  P.)  at  p.  80. 

(2)  11  C.  B.  (N.  S.)  at  p.  45;  31  (4)  15  C.  B.  (N.S.)  500;  33  L.J. 
L.  J.  (C.P.)  at  p.  76.  (C.P.)  61 ;  H.  &  P.  23. 

(3)  11  C.  B.  (N.  S.)  at  p.  64 ;  81 L  J. 
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1870  meaning  of  '^  connting-honse  "  in  this  statute,  if  Mr.  Prentice  oonld 
PiKBCT  bate  satisfied  us  that  it  was  an  erroneous  impression,  it  would  hare 
MaoLkah  ^^^  OUT  duty  to  yield  to  his  argument.  But  I  think  he  has  failed 
to  shew  any  reason  for  departing  from  the  generally  receiTed 
notion.  The  decisions  in  this  Court  as  to  the  meaning  of  **  house  " 
have  varied.  But,  from  the  earliest  case  on  the  subject  down  to 
Cook  Y.  number  (1),  I  am  not  aware  of  one  in  which  it  has  been 
suggested  that  a  ^'  counting-house "  must  be  a  whole  house.  It 
was  formerly  contended  that  a  part  of  a  house  might  be  comprised 
in  the  words  *^  other  building,"  and  that  that  must  be  so  because 
those  words  followed  "  warehouse,  counting-house,  shop."  But  the 
construction  which  the  Court  has  since  placed  upon  the  words  is, 
that  a  part  of  a  house  is  not  a  building  within  the  section :  and 
for  this  plain  reason,  that,  if  "  house ''  means  a  whole  house,  it 
is  impossible  to  put  a  more  extended  meaning  upon  ^  other 
building."  The  present  case  turns  upon  the  meaning  to  be  at* 
tached  to  ^  counting-house."  Now,  in  the  first  place,  a  counting- 
house,  according  to  the  common  understanding  of  mankind,  is  a 
part  of  a  house  devoted  to  purposes  of  commerce :  so,  in  like  manner, 
is  a  warehouse  or  shop.  The  particular  rooms  in  question  are  found 
by  the  revising  barrister  to  be  used  as  a  counting-house :  and  it  lies 
on  the  appellant  to  satisfy  us  that  the  legislature  contemplated 
in  this  Act  something  different  from  the  common  and  ordinarily 
understood  meaning  of  the  word.  There  seems  to  be  no  direct 
decision  as  to  the  meaning  of  "  warehouse,"  "  counting-house,"  or 
**  shop."  But  in  several  of  the  cases  which  have  been  cited  various 
judges  have  expressed  their  views  as  to  the  meaning  of  those  words. 
In  Toms  v.  Luekett  (2),  which  was  decided  in  the  year  1847, 
Wilde,  C.  J.,  says  (3) :  "  We  all  well  know  that  the  terms  *  ware- 
house, counting-house,  shop,'  import  parts  of  houses  devoted  to 
particular  purposes  of  business ;  and  the  general  words  that  follow 
*  or  other  building,'  must  have  been  intended  to  embrace  other 
separate  occupations  of  distinct  portions  of  a  house."  The  decision 
was  that  a  part  of  a  house  simpliciter  was  a  ^'  building  "  within  the 
Eeform  Act.  That  decision  was  overruled  by  Cook  v.  Humber  (1) ; 
but  the  Court  rather  seem  to  adopti;he  other  part  of  the  judgment. 

(1)  11  0.  B.  (N.  S.)  33 ;  31  L.  J.  (2)  6  0.  B.  23 ;  2  Lut  19. 

'    (O.P.)78.  (3)  6  0.  B.:at  p,  36. 
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The  Chief  Justice  goes  on  (1)  :  '^  The  object  of  the  legislature  in  1870 
introducing  these  words  seems  to  have  been,  to  prevent  the  discus-  Pjebot 
sions  that  might  be  expected  to  arise  out  of  the  previous  words.  I  maouulk. 
cannot  help  thinking  that  the  apartments  which  this  party  is 
described  as  occupying  should  be  held  to  fall  within  the  words 
*  other  building/  just  as  much  as  the  words  *  warehouse,  counting- 
house^  or  shop/  are  satisfied  by  the  occupation  of  distinct  portions 
of  a  house  for  the  purposes  before  adverted  to."  There  can  be  no 
doubt,  therefore,  that,  in  the  opinion  of  that  learned  judge^  **  count- 
ing-house **  was  to  be  understood  in  its  common  acceptation  as  part 
of  a  house.  In  Wright  v.  Town  Clerk  of  Stockport  (2),  where  the 
question  was  whether  a  room  in  a  factory,  of  which  the  tenant  had 
the  exclusive  occupation,  constituted  a  ^'  building ''  within  2  Wm.  4, 
c.  45,  s.  27,  so  as  to  entitle  the  occupier  to  a  vote,  Tindal,  0.  J., 
says  (3) :  **  We  are  of  opinion  that  each  of  these  rooms  held  in  the 
manner  described  in  the  case,  was  such  a  building  as  to  confer  the 
right  of  voting  upon  its  occupier.  It  is  called  in  the  case  ^  a  room  / 
it  is  described  as  a  distinct  or  separate  portion  of  the  factory ;  each 
tenant  is  stated  to  have  the  exclusive  use  of  his  own  room,  and  the 
key  to  the  door  thereof.  And  we  think  such  a  description  and 
such  a  mode  of  occupation  brings  it  as  much  within  the  meaning 
of  the  word  *  building '  as  is  a  shop  or  counting-house,  which  are 
expressly  specified  in  the  Act."  The  language  of  that  very  learned 
judge  shews  that  in  his  opinion  ^  shop  "  and  **  counting-house " 
meant  portions  of  a  house  or  building.  And,  when  Cook  ▼• 
Hwnber  (4)  came  before  the  Court,  where  the  question  was 
whether  the  occupation  of  **  part  of  a  house/'  without  any  actual 
severance  firom  the  rest,  conferred  a  right  to  vote,  the  Court>  in 
deciding  that  question  in  the]  negative,  did  not  in  any  degree  dis- 
sent from  the  views  expressed  by  Tindal,  C.J.,  and  Wilde,  C  J., 
as  to  the  meaning  of  the  other  words.  In  the  course  of  his  very 
elaborate  judgment  in  that  case  Erie,  C.J.,  says  (5):  ^^As  to 
the  kind  of  tenement  which  qualifies,  the  statute  has  described 
two  classes  of  buildings,  viz.  those  used  for  residential  and  those 

(1)  6  C.  B.  at  p.  86.  (C.P.)  73 ;  K.  &  G.  418. 

(2)  5  M.  &  G.  33;  1  Lut.  32.  (6)  11  C.  K  (N.  S.)  at  p.  45 ;  31 

(3)  6  M.  &  G.  at  p,  60.  L.  J.  (C.P.)  at  p.  76. 

(4)  11  C.  B.  (N.  a)  83;  31  L.  J. 
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1870  used  for  commercial  purposes^ — ^house,  for  residence ;  warehouse, 
PixBOT  counting'house,  shop,  or  other  analagous  building,  for  commerce. 
JdAoisAv,  When  the  claim  is  in  respect  of  a  house,  we  consider  that  the 
legislature  did  not  intend  to  create  a  part  of  a  house  used  for  resi- 
dence, and  not  for  commerce,  a  tenement  sufficient  to  qualify."  If 
the  Court  had  intended  to  say  that  a  ^  counting-house,"  to  confer 
the  franchise,  must  be  an  entire  and  separate  building,  I  should 
have  expected  to  find  some  clear  and  definite  statement  to  that 
efifect.  But  it  is  quite  manifest  that  no  such  notion  was  entertained 
by  the  Court  The  case  of  WrigU  v.  Town  Clerk  of  SiooJqport  (1) 
is  referred  to  in  the  judgment  without  any  expression  of  disappro- 
bation. I  therefore  think  we  are  justified  in  assuming  that  the 
construction  of  ^'  warehouse,  counting-house,  and  shop "  in  the 
earlier  cases  was  not  dissented  from.  The  next  case  in  which  any 
reference  is  made  to  the  subject  is  WHson  y.  Bdberts  (2),  where 
Erie,  0. J.,  says:  ''In  this  case  the  claimant  occupied  the  first 
floor,  being  a  part  of  a  house,  which  part  had  not  become  by  actual 
severance  an  entire  house  in  any  sense  of  the  word :  and  we  con- 
sider that  the  qualification  fails,  because  the  tenement,  the  subject 
of  occupation,  was  not  sufficient.  It  is  not  stated  to  be  a  shop, 
warehouse,  or  counting-house.  It  was  not  a  house,  because  it  was 
only  a  part  of  a  house.  It  was  not  a  building  of  a  nature  analo- 
gous to  the  others  described  in  the  statute,  because  it  was  only  one 
part  of  a  building,  without  any  actual  severance  from  the  other 
parte."  That  seems  to  shew  that^  in  the  judgment  of  the  Courts  if 
the  subject  of  occupation  had  been  used  as  a  warehouse,  counting- 
house,  or  shop,  the  appellant  would  have  been  entitled  to  be 
registered.  For  these  reasons,  I  of  am  opinion  that  the  decision 
of  the  revising  barrister  was  correct.  As  to  the  rating,  Wright  v. 
Tounh  Clerk  of  Stockport  (!)  is  not  to  be  distinguished  in  any 
respect  from  the  present  case. 

WiLLBS,  J.  I  am  of  the  same  opinion.  The  description  of 
"  counting-house,"  in  the  absence  of  anything  in  the  subject-matter 
or  in  the  context  to  restrain  it  to  any  particular  sort  of  counting- 
house,  must  be  held  to  include  anything  that  is  a  counting-house 

(1)  5M.&a.  33;  lLut.32. 
(2)  11  0.  B.  (IT.  S.)  50,  64;  31  L.  J.  (O.P.)  78,  80;  K,  &  G,  480. 
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in  the  largest  ordinary  sense.  That  is  the  rule  wUch  has  been  1870 
constantly  acted  upon  by  this  Court  in  construing  the  statutes  Pixbot  ^ 
which  relate  to  the  franchise.  There  can  be  no  doubt  that,  in  MAmV>ng 
ordinary  understanding,  a  counting-house  is  a  part  of  a  house 
which  is  devoted  to  the  purposes  of  commercial  business.  It  never 
has  been  suggested  that  it  must  be  an  entire  house :  and  there  is 
nothing  in  the  context  to  warrant  such  a  suggestion.  I  will  assume 
that  Cook  V.  Humber  (1)  rightly  decided,  notwithstanding  the  case 
of  Toms  V.  LuckeU  (2),  that  **  house  "  in  2  Wm.  4,  a  45,  s.  27,  means 
a  whole  house.  All  that  it  decides  is  that  '^  house  "  is  to  be  read 
in  that  sense :  it  leaves  untouched  the  question  what  interpreta- 
tion is  to  be  put  upon  the  words  '*  warehouse,  counting*house,  or 
shop.'*  If  there  be  any  ambiguity  in  the  expressions,  the  rule  of 
construction  with  which  I  started,  viz.  to  take  words  which  confer 
the  franchise  in  their  largest  ordinary  sense,  must  govern.  It  may 
be  that  a  man  may  be  the  occupier  of  what  in  the  popular  sense 
may  be  called  a  counting-house,  and  yet  acquire  no  vote :  his  occu- 
pation may  give  him  no  more  right  or  control  over  the  outer  door 
of  the  house  than  an  ordinary  lodger,  as  pointed  out  by  Lord 
Hardwicke  in  Fludier  v.  Lombe.  (8)  But  here,  there  is  no  pretence 
for  saying  that  the  re£fpondent's  occupation  was  that  of  a  mere 
lodger.  He  is  more  like  the  occupier  of  a  set  of  chambers  in  the 
Temple ;  the  only  difference  being,  that,  in  the  one  case  he  can 
obtain  access  to  his  rooms  without  a  key  of  the  outer  door,  in  the 
other  not  The  outer  door  is  closed  in  ordinary  houses  to  keep  out 
improper  characters.  No  such  protection  is  needed  in  the  Inns 
of  Gourti  which  are  sufficiently  protected  by  their  gates. 

Bbett,  J.  Cook  V.  Swnber  (1)  has  been  relied  on  for  the  pur- 
pose of  shewing  that  a  counting-house  which  forms  part  of  a  house, 
without  being  structurally  severed  from  the  rest  of  it,  does  not 
constitute  such  a  subject  of  occupation  as  will  confer  a  vote  under 
/2  Wm.  4,  c.  46,  s.  27.  All  that  case  decides  is  that  the  occupa*- 
tion  of  part  of  a  house  not  structurally  severed  from  the  rest  con- 
fers no  vote,  because  ''  house  "  in  that  section  means  a  whole  house. 
Chambers  in  the  luns  of  Court,  or  flats,  are  in  one  sense  only  parts 

(1)  11  C.  B.  (N.S.)  33;  31  L.  X  (2)  5  C.  B.  23;  2  Lut.  19. 

(C.P.)  73 ;  E.  &  G.  413.  (3)  Gas.  temp.  Hard.  308 
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1869  war ;  but  the  repairs  to  be  in  the  first  place  paid  ont  of  the  said 
DcBANT  estate  of  500Z.  per  annnm,  and  then  127.  per  annum  to  be  applied 
Kesnett.  ^  *^^  governor  or  senior  of  the  seven,  and  the  remainder  to  be 
equally  divided  between  him  and  the  other  six ;  and  that  the  tes- 
tator desired  that  the  seven  gentlemen  so  to  be  incorporated 
might  be  single  men  without  children,  incL'ned  to  lead  a  virtuous, 
studious,  and  devout  life,  to  be  removed  if  they  should  give  occa- 
sion for  scandal ;  and  that  the  testator  declared  his  mind  to  be 
that  they  should  live  in  a  collegiate  manner,  in  order  whereunto 
be  would  have  261.  a  year  deducted  out  of  their  several  allowances 
to  keep  a  common  table ;  and  that  the  testator  appointed  the  Chief 
Governor  of  Windsor  Castle,  the  Dean  of  Windsor,  and  the  Provost 
of  Eton  College,  to  be  visitors,  with  power  for  them  or  any  two  of 
them  to  act ;  and  that,  as  often  as  any  vacancy  should  happen,  the 
testator  desired  they  might  be  thus  supplied,  viz.  the  Commis- 
sioners of  the  Boyal  Navy  to  choose  three  lieutenants  for  each 
vacancy,  out  of  which  the  Lord  High  Admiral  or  the  Commis- 
sioners of  the  Admiralty  for  the  time  being  to  choose  two,  and  the 
King's  Majesty  to  nominate  one  of  them ;  and  that,  by  an  order  of 
the  Court  of  Chancery  bearing  date  the  26th  of  July,  1793,  in  a 
cause  pending  in  the  said  Court,  proposals  for  setting  apart  a  part 
of  the  testator's  estates  in  the  county  of  Essex  for  the  purpose  of  a 
provision  for  the  support  and  maintenance  of  the  said  seven  gentle- 
men to  be  added  to  the  eighteen  Poor  Knights  of  Windsor,  instead 
of  purchasing  an  estate  for  that  purpose,  and  also  the  purchasing 
a  piece  of  ground  at  Windsor  whereon  to  erect  a  habitation  for  the 
said  seven  gentlemen,  and  the  erecting  such  new  buildings  thereon, 
would  be  a  proper  execution  of  the  trusts  and  directions  in  tlie 
testator's  will  respecting  the  same, — ^the  seven  persons  therein 
named  and  their  successors,  to  be  elected  and  nominated  in  the 
manner  prescribed  in  and  by  the  will  of  the*  said  Samuel  Travers, 
were  constituted  one  body  corporate  and  politic  by  the  name  of 
"The  Poor  Knights  of  Windsor  of  the  Foundation  of  Samuel 
Travers,  Esq.,"  and  by  that  name  were  to  have  perpetual  succes- 
sion and  a  common  seal,  with  capacity  to  receive  and  hold  for  the 
ends  and  purposes  of  their  institution  the  land  or  ground  to  be 
purchased  for  the  purpose  of  erecting  a  house  or  building  for  their 
habitation,  and  the  house  or  building  to  be  erected  thereon,  as  well 
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as  the  landgy  tenements^  asd  hereditstments  in  the  county  of  Essex  1869 
to  be  appropriated  and  set  apart  under  the  direction  of  the  Court  -JDrnw^n" 
of  Chancery  for  their  support  and  maintenance,  in  such  manner  xr-JLpp 
and  under  and  subject  to  such  conditions,  restrictions,  and  regula- 
tions as  the  Court  of  Chancery  should  direct.  The  charter  further 
ordained  that  there  should  be  a  governor  of  the  said  corporation, 
viz.  the  senior  of  the  lieutenants  members  of  the  corporation 
according  to  their  rank  in  the  Boyal  Navy ;  and  that  the  Chief 
Grovernor  of  Windsor  Castle,  the  Dean  of  Windsor,  and  the  Provost 
of  Eton  College  for  the  time  being,  or  any  two  of  them,  should  be 
visitors  of  the  said  corporation ;  and  that  the  said  seven  knights 
and  their  successors  should  observe  and  obey  the  rules,  orders,  and 
regulations  thereinafter  contained,  and  such  Airther  rules,  orders, 
and  regulations  as  the  King,  his  heirs  or  successors,  should  at  any 
future  time  make  for  the  better  government  of  the  said  knights  or 
the  better  carrying  the  intention  of  the  founder  into  execution, 
and  as  the  Court  of  Chancery  should  also  make  or  declare  in 
furtherance  of  the  will  of  the  said  Samuel  Travers. 

The  charter  further  ordained  that  the  said  seven  knights  and 
their  successors  should  lead  virtuous,  studious,  and  devout  lives, 
and  should  daily  attend  Divine  service  in  the  chapel  in  Windsor 
Castle,  and  should  live  together  in  a  collegiate  manner  in  the 
house  or  building  to  be  erected  for  their  residence,  and  keep  their 
table  together  in  their  common  haU,  and  that  such  table  should 
be  provided  out  of  their  common  stock  or  purse,  and  that  they 
should  not  go  away  from  and  leave  their  said  house  and  absent 
themselves  therefrom  for  more  than  ten  days  in  any  one  year  with- 
out a  licence  first  obtained  for  that  purpose  from  the  said  visitors, 
upon  reasonable  cause ;  and  that,  during  their  residence  at  their 
said  house,  they  should  not  lie  out  of  their  respective  apartments, 
nor  haunt  the  town,  the  ale-houses,  or  the  taverns ;  and  that  the 
governor  of  the  said  seven  knights  for  the  time  being  should  have 
the  care  and  custody  of  their  common  seal ;  and  that  the  other  six 
should  be  obedient  to  the  governor,  and  all  the  seven  should  be 
obedient  to  the  said  visitors  in  the  observance  of  the  rules,  orders, 
and  regulations  therein  contained,  and  of  all  others  which  the 
King,  his  heirs  and  successors,  should  thereafter  make  for  their 
orderly  behaviour  and  government. 
Vol.  V.  Y  2 
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I8e9  The  charter  further  ordained  that  the  said  visitors  should  once^ 

DusAKT  i^  every  year  appoint  a  day  and  hour  at  which  the  said  seven 
knights  and  their  successors  should  be  warned  to  be  present,  and 
should  cause  the  rules,  orders,  and  regulations  to  be  read  to  them ; 
and  that,  if  any  of  them  should  neglect  to  attend,  not  having  leav& 
of  absence  from  the  said  visitors,  or  should  offend  against  the  said 
rules,  orders,  and  regulations,  it  should  be  lawful  for  the  said 
visitors  to  impose  a  reasonable  fine  or  penalty ;  and,  in  case  the 
offence  should  seem  to  require  such  punishment,  it  should  be  law* 
ful  for  them  to  give  a  solemn  warning  to  the  offender  not  to  offend 
again  in  the  like  manner ;  and  he  that  should  have  been  twice  so 
warned  should  upon  the  third  offence  be  expelled  or  remoYed  by 
the  said  visitors ;  and  that,  if  any  knight  should  refuse  or  neglect 
to  pay  any  fine  or  penalty,  he  should  be  liable  to  be  expelled  or 
removed  by  the  said  visitors ;  and  that  the  said  visitors  should  also 
have  full  power  to  expel  or  remove  any  of  the  said  seven  knights 
and  their  successors  who  should  marry  or  give  oc(5aKion  of  scandal,, 
or  who  might  be  convicted  of  felony  or  any  notable  crime ;  and 
that  the  seven  knights  and  their  successors  should,  before  they 
were  let  into  possession  of  the  apartments  to  be  erected  for  them, 
take  their  oaths  that,  during  the  time  of  their  continuing  sucb 
knights,  they  would  observe,  conform  to,  and  keep  all  the  rules,.' 
orders,  and  regulations  contained  in  those  presents,  and  all  such 
other  rules,  orders,  and  regulations  as  should  thereafter  be  made  as 
aforesaid* 

By  indenture  of  bargain  and  sale  bearing  date  the  26th  of  June, 
1799  (approved  by  the  master  and  inroUed  in  the  Court  of  Chan- 
cery), Henry  Emlyn  conveyed  a  messuage  or  tenement,  with  the- 
garden  and  ground  thereunto  belonging,  situate  in  Datxshet  Lane^ 
near  Windsor  Castle,  in  the  parish  of  New  Windsor,  to  the  said 
poor  knights  and  their  successors,  for  the  ends  and  purposes  of 
their  institution,  and  subject  to  such  orders  and  regulations  as  the 
Court  of  Chancery  should  from  time  to  time  make  concerning  the 
same. 

The  college,  which  was  erected  on  the  ground  so  conveyed,  con- 
sists of  a  range  of  buildings  forming  seven  dwelling  houses  con- 
taining three  apartments  each,  viz.  kitchen,  sitting,  and  bed-room,, 
and  of  a  mess-house,  with  kitchens  and  other  offices  at  the  back* 
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There  is  a  colonnade  in  front  of  the  houses,  and  a  small  lawn  walled       1809 
in,  with  a  gate  opening  into  Datchet  Boad.  ~  Dubant 

The  mess-hoiise  is  separately  rated  to  the  poor-rate,  and  the    ^sj^JJ^. 
rates  payable  in  respect  of  it  are  paid  out  of  the  common  fund  of 
the  college.    Each  knight  keeps  the  house  which  he  occupies  in 
repair. 

In  the  year  1867,  the  respondent  was  appointed  by  Boyal  war- 
rant to  supply  a  vacancy,  and  by  virtue  of  that  appointment  he 
went  into  occupation  of  a  vacant  house  in  the  college,  which  he 
chose  with  the  consent  of  the  governor.  This  is  the  house  which 
he  now  occupies ;  and  he  holds  it  for  his  life,  subject  to  his  being 
expelled  or  removed  for  any  of  the  causes  above  stated. 

The  respondent  claimed  to  have  his  name  retained  upon  the  list, 
on  the  ground  that  he  was  the  inhabitant  occupier  as  owner  of  the 
house,  and  relied  on  Fryer  v.  Bodenham.  (1)  It  was  objected  that 
the  ownership  of  the  houses  was  in  the  corporation  aggregate,  and 
not  in  each  member  of  it  separately ;  and  Heaih  v.  Haynes  (2)  was 
cited. 

The  revising  barrister  held  that  the  respondent  was  the  inhabi- 
tant occupier  of  the  house  as  owner,  and  retained  his  name  on  the 
list. 

If  the  Court  should  be  of  opinion  that  the  respondent  was  the 
inhabitant  occupier  of  the  house  as  owner,  his  name  was  to  be 
retained ;  otherwise,  his  name  was  to  be  expunged. 

The  cases  of  four  other  persons  were  consolidated  with  the  prin- 
cipal case. 

Nov.  17.  H,  James,  Q.(7.,  for  the  appellant  The  respondent 
does  not  occupy  the  house  in  question  as  owner,  but  as  a  member 
of  the  corporatiin  aggregate,  in  whom  the  legal  estate  is  vested. 
That  individual  members  of  a  corporation  aggregate  cannot  vote, 
even  though  the  estates  of  the  corporation  are  enjoyed  by  them  in 
severalty  by  agreement  among  themselves,  is  clear :  see  Com.  Dig. 
Franchises  (F.  14.);  Yin.  Abr.  Corporations  (H.  2.);  Male  on 
Elections,  268 ;  Heywood  on  County  Elections,  114, 115  (TA^  Cam- 
hridffeshire  Case).    Here,  each  of  the  knights  occupies  a  particular 

(1)  Law  Rep.  4  C.  P.  629. 
(2)  3  C.  a  (N.  S.)  389 ;  27  L.  J.  (C.P.)  60 ;  K.  &  G.  99, 
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1860        houae,  for  oonvenience ;  but  the  occnpation  is  the  occapation  of  the 
I>uRA»T     corporation  by  the  individual  member,  who  is  subject  to  certain 
l^ij^^,^     rules  and  regulations,  and  to  removal  for  breach  of  them.  No  reli- 
ance is  placed  on  the  eleemosynary  character  of  the  occupation  as 
disentitling  the  claimant  to  a  vote,  as  it  was  once  thought  to  do, 
though  that  circumstance  has  some  bearing  upon  the  question  of 
ownership.    Seath  v.  Eiaynes  (1)  is  identical  with  the  present  case. 
There,  each  of  the  inmates  of  the  Earl  of  Leicester's  Hospital, — 
a  charity  regulated  by  a  private  Statute, — ^had  allotted  to  him  by 
the  master  rooms  therein  of  more  than  the  yearly  value  of  107., 
of  which  he  had  the  exclusive  use ;  and  the  appointment  was 
for  life,  subject  to  removal  for  breach  of  any  of  the  rules :  and  it 
was  held  that  they  did  not  occupy  as  owners  or  tenants  within 
s.  27  of  2  Wm.  4,  c  45.    Cockbum,  C.J.,  in  giving  judgment, 
says  (2) :  '*  It  is  not  enough  to  shew  a  beneficial  occupation,  unless 
it  be  an  occnpation  as  owner  or  in  the  legal  relation  of  tenant  to  a 
landlord.    Now,  it  is  clear,  and  indeed  it  is  conceded,  that  these 
parties  do  not  occupy  as  owners, — the  ownership  of  the  property 
being  ex  concessis  in  the  corporation  aggregate.    Then,  do  they 
occupy  as  tenants  ?    It  appears  to  me  that  they  do  not    There  is 
nothing  in  the  circumstances  under  which  their  occupation  arises 
which  creates  either  expressly  or  by  implication  the  legal  relation 
of  landlord  and  tenant.    The  corporation  occupies  in  the  persons 
of  its  several  members."  So  here,  if  the  respondent  is  owner  at  all,  it 
is  as  a  member  of  the  corporation.  Davis  v.  Waddington  (3)  shews 
that  such  an  occupation  as  this  does  not  give  even  an  equitable 
interest  in  the  houses  to  the  several  occupants.    In  Bridgewaler  v. 
Duratd  (4),  where  one  of  the  lay*clerks  of  Windsor  claimed  to  be 
registered  in  respect  of  the  occupation  of  the  residence  assigned  to 
him  by  .the  dean  and  chapter,  in  whom  the  fr^hold  was  vested, 
Erie,  C.  J.,  says :  "  Occupation  alone  of  a  house  is  not  sufficient  to 
qualify.     Thus,  occupation  as  a  member  of  a  corporation  aggre- 
gate,— Heath  v.  Haynes  (1)  ;  or  as  a  receiver  of  charitable  bounty, 
— HearQey  v.  Banks  (5) ;  or  for  purposes  connected  with  services 

(1)  3  a  B.  (N.S.)  389;  27  L.  J.  (4)  11  C.  B.  (N.  S.)  7, 12;  31 L.  J. 
(O.P.)  50 ;  K.  &  G.  99.  (C.P.)  46,  48. 

(2)  8C.R(N.S.)atp.410;27L.J.  (5)  5  C.  B.  (N.  S.)  40;   28  L.  J. 
(C.P.)  at  p.  54.  (C.P.)  144 ;  K.  &  G.  219. 

(3)  7  M.  A  G.  37 ;  1  Lut,  159. 
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to  be  performed, — Dohson  v.  Jones  (1) ;  ClarJc  v.  Bury  8i.  Ed-  1869 
mundsy  Overseers  (2) ;  or  under  an  appointment  from  governors  DmiAirr  ~ 
of  a  charity  at  their  discretion, — Davis  v.  Waddinffton  (3), — ^have  Kjj„5^n,. 
been  held  not  to  qualify.  .  .  •  Upon  the  statement  of  the  case,  we 
do  not  find  any  proof  that  the  appointment  of  a  lay-clerk,  together 
with  an  assignment  of  a  house  for  his  occupation,  necessarily 
created  any  legal  or  equitable  freehold  interest  in  the  house  and 
vested  it  in  him."  In  HearUey  v.  Banks  (4),  where  the  military 
knights  of  Windsor  were  held  not  to  have  such  an  interest  in 
the  houses  occupied  by  them  as  to  entitle  them  to  be  registered, 
Cockbum,  C.  J.,  said  (5)  :  "  The  legal  estate  is  plainly  in  the  dean 
and  canons  of  Windsor ;  and,  though  they  may  be  bound  to  allow  the 
knights  to  occupy  these  houses,  yet  it  appears  that  the  dean  and 
canons  have  power  and  authority  to  impose  such  restrictions  on 
the  enjoyment  as  to  divest  the  occupation  of  the  character  of 
ownership."  Fryer  v.  Bodenham  (6)  is  clearly  distinguishable. 
The  decision  in  that  case,  which  proceeded  upon  the  authority  of 
Simpson  v.  Wilkinson  (7)  and  Roberts  v.  Percival  (8),  turned  on 
the  absence  of  any  evidence  to  shew  that  the  freehold  was  in  any 
others  than  the  servitors.  In  neither  of  the  three  last-men  iDned 
cases  was  it  suggested  that  the  parties  occupied  as  members  of  a 
corporation  aggregate :  they  were  treated  as  joint  owners.  In  Fryer 
V.  Bodenham  (6),  it  was  not  known  in  whom  was  the  freehold. 
Here  it  is  known  to  be  in  the  corporation,  as  well  as  how  it  became 
vested  in  them.  In  Freeman  v.  Gainsford  (9),  where  the  inmates 
of  Earl  Shrewsbury's  hospital  at  SheflBeld,  who  claimed  to  have  a 
freehold  estate  or  interest  in  rooms  occupied  by  them  under  regu- 
lations very  similar  to  these,  were  held  not  to  be  entitled  to  be 
registered,  Erie,  C. J.,  says  (10):  "I  do  not  accede  to  the  suggestion 
that  the  Court  is  put  to  its  election  between  the  case  of  Simpson  v. 
Wilkinson  (7)  and  that  of  Eeartley  v.  Banks.  (4)    The  question 

(1)  5  M.  &  G.  112 ;  1  Lut  105.  (7)  7  M.  &  G.  50 ;  1  Lot.  168. 

(2)  1  a  B.  (N.  S.)  23 ;  K.  &  G.  90.  (8)  18  C.  B.  (N.  S.)  36 ;  34  L,  J. 

(3)  7  M.  &  G.  37 ;  1  Lut.  159.  (C.P.)  84 ;  H.  &  P.  121. 

(4)  6  C.  B.  (N.S.)  40;  28  L.  J.  (9)  11  C.B.  (N.S.)  68;  31  L.  J. 
(C.P.)  144 ;  K.  &  G.  219.  (C.P.)  33. 

(6)  5  C.  B.  (N.S.)  at  p.  66;  28    (10)  11  C.  B.  (N.  S.)  at  p.  91;  31 
L.  J.  (GJ*.)  at  p.  152.  L.  J.  (C.P.)  at  p.  38 ;  K.  A  G.  448, 

(6)  Law  Rep.  4  C.  P.  529. 
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1869  submitted  for  the  opinion  of  the  Court  in  the  former  case  was,  not 
^DxnuMT  whether  the  claimants  had  an  equitable  freehold  in  the  rooms 
EiNKarr  ^^^^  ^  them,  but  whether  the  revising  barrister  was  right  in 
holding  that  a  legal  foundation  might  be  presumed  not  necessarily 
investing  the .  claimants  with  a  corporate  character.  And  the 
judgment  of  the  Court  was  confined  to  that."  Cockbum,  C  J.,  in 
EearUeif  y.  Banks  (1),  distinguishes  Simpson  v.  WUktnson  (2)  on 
simikr  grounds. 

Nov.  20.  K  Matthews,  Q.O.,  for  the  respondent.  The  respond- 
ent occupies  the  house  in  question  as  owner.  He  has  the  exclu- 
sive occupation ;  and  he  keeps  the  premises  in  repair.  It  is  no 
part  of  the  duty  of  the  revising  barrister  to  inquire  into  the  title : 
Bogers  on  Elections,  10th  ed.  50.  If  the  corporation  chose,  in 
breach  of  the  trusty  to  assign  to  a  stranger,  and  he  occupied,  the 
other  requisites  of  the  statute  being  compUed  with,  he  would  be 
entitled  to  a  vote.  So,  a  deforciant  might  occupy  as  owner,  within 
the  statute.  The  only  cases  of  occupiers  who  are  excluded  from 
voting  are  those  of  persons  whose  tenure  is  uncertain  or  precarious, 
as,  for  instance,  that  of  a  servant  occupying  for  the  purpose  of  his 
service,  or  poor  persons  in  alms-houses,  and  the  like.  Ko  estate, 
even  equitable,  need  be  shewn.  The  whole  doctrine  as  to  the 
incapacity  of  members  of  corporations  aggregate  to  vote,  rests  upon 
the  resolution  in  the  Middlesex  Case  (3),  where  a  prebendary  of 
Westminster  was  held  not  entitled  to  vote  in  respect  of  his  pre- 
bendal  house,  on  the  ground  that  the  house  was  part  of  the  estate 
of  the  dean  and  chapter,  a  body  corporate,  enjoyed  in  severalty  by 
the  owners^  according  to  an  agreement  among  themselves.  That, 
no  doubt,  is  a  sound  decision.  But  here  the  respondent  does  not 
hold  his  house  as  a  member  of  the  corporation,  though  he  acquired 
the  right  to  occupy  by  reason  of  his  being  appointed  a  member  of 
the  corporation.  He  holds  for  life.  Members  or  shareholders  of 
a  joint-stock  company,  whether  incorporated  or  not, — Burner  v. 
Nonris  (4),  Bennett  v.  BlainJS),  Freeman  v.  Gainrford  (6),  or  of 

(1)  6  C.  B.  (N.   S.)  at   p.    67  ;       (C.P.)  25 ;  K.  &  G.  321. 

28  L.  J.  (C.P.)  at  p.  162.  (5)  15  C.  B.  (X.  S.)  518 ;  33  L.  J. 

(2)  7  M.  ft  G.  50 ;  1  LuL  168.  (CP.)  63;  H.  &  P.  35. 

(3)  2  Peck.  113.  (6)  18  C.  B.  (X.  S.)  185 ;  34  L.  J. 
C4)  0  a  B.  (N.  S.)  19 ;  30  L.  J.  (CJ».)  95;  BL  ft  P.  255. 
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^n  incorporated  fishery  company, — Aeland  v.  Leuna  (1),  who  are  1809 
entitled  merely  to  participate  in  the  profits  of  the  concern,  acquire  ditbavt 
no  Yotes.  So,  in  cases  like  the  present,  where  the  inmates  are 
subject  to  an  arbitrary  power  of  amotion  they  have  been  held  not 
entitled  to  vote,  their  occupation  being  precarious :  but|  where  the 
occupation  has  been  as  of  right  and  of  a  permanent  character,  the 
vote  has  always  been  allowed.  It  is,  no  doubt,  difiScult  to  reconcile 
Seaih  Y.  Haynes  (2)  with  some  of  the  cases.    But  the  point  now 

m 

taken  was  not  urged  there.  The  &cts  shewed  that  the  occupation 
was  of  a  precarious  character.  It  has  never  yet  been  held  that 
the  individual  members  of  a  corporation  aggregate  cannot  have 
an  equitable  estate  in  a  portion  of  the  property  of  the  corporation. 
If  the  mere  fact  of  the  claimant  being  a  member  of  a  corporate 
body  was  enough  to  disentitle  him  to  the  franchise,  the  discussion 
in  Davis  v.  Waddinghn  (3)  was  idle.  In  Beesan  v.  Burton  (4),  the 
respondent  was  held  entitled  to  be  registered  as  the  occupier  of  a 
^freeman's  allotment"  under  a  local  Act 

[BoviLL,  C.J.  There  was  an  express  trust  there  to  divide 
the  land  into  plots,  and  allot  them  among  the  freemen  of  the 
borough.] 

But  not  an  express  trust  to  allow  them  to  occupy  the  particular 
plot. 

[WiLLES,  J.  The  uncertainty  of  the  situation  of  the  particular 
plot  would  not,  according  to  Co.  Litt  4.  a.,  be  any  obstacle  to  the 
acquisition  of  a  freehold  interest.] 

In  Heartley  v.  Banks  (5)  there  was  no  finding,  as  there  is  here, 
that  the  tenure  of  the  military  knights  was  of  a  permanent  chap 
racter.  In  Bligh  v.  Brent  (6),  the  case  of  a  corporation  is  likened 
to  that  of  an  ordinary  trust. 

H.  James f  Q.O.,  in  reply.  The  rule  which  excludes  members  of 
a  corporation  aggregate  from  voting  is  equally  applicable  to 
borough  as  to  county  votes,  as  appears  by  the  resolution  of  the 
House  of  CSommons  in  the  Cambridgeshire  Case  (7)  in  1624.    See 

(1)  9  C.  B.  (N.  S.)  32 ;  30  L.  J.  33 ;  2  Lut  226. 
<C.P.)  29 ;  K.  &  G.  334.  (5)  5  C.  B.  (N.  S.)  40 ;   28  L.  J. 

(2)  3  C.  B.  (N.  a)  389 ;  27  L.  J.  (C.P.)  144 ;  K.  &  G.  219. 
<C.P.)  50  ;  K.  &  G.  99.  (6)  2  Y.  &  C,  Ex.  2©8. 

(3)  7  M.  &  G.  87 ;  1  Lut.  159.  (7)  Citod  in   Hevwood  on  Coanty 

(4)  12  C.  B.  647 ;  22  L.  J.  (C.P.)  ElectionB,  116. 
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1869       also  Dalton's  Sheriff,  334 ;  Bogers  on  Elections,  10th  ed.,  30  :  and 
p^jBAiTT     see  the  judgment  of  Erie,  C.  J.,  in  Freeman  v.  Oainsford,  (1) 

Kdinezt.  Bovill,  C  J.  The  question  raised  in  this  case  is,  whether  the 
respondent  was  entitled  to  be  registered  as  a  voter  for  the  borough 
of  New  Windsor  as  a  person  who  occupied  a  house  as  owner  or 
tenant,  all  the  other  requisites  of  the  statute  having  been  satisfied. 
It  was  contended  on  his  behalf  before  the  revising  barrister,  that 
the  case  came  within  the  decision  of  this  Court  in  Fryer  v,  Boden^ 
ham  (2),  where  one  of  the  servitors  or  inmates  of  Lord  Coningsby's 
Hospital  was  held  entitled  to  vote ;  and  it  has  also  been  contended 
before  us  that  it  comes  within  the  principle  established  by  this 
Court  in  the  case  of  the  bedesman  of  Lord  Burleigh's  Hospital^ 
Bclberts  v.  Percival,  (3)  On  the  other  hand,  it  was  contended 
before  the  revising  barrister  that  the  case  was  governed  by  the  de- 
cision in  the  case  of  Lord  Leicester's  Hospital,  Heath  v.  Haynes.  (4) 
With  regard  to  the  cases  relied  on  by  the  respondent^  it  is  to  b^ 
observed  that  neither  the  servitors  in  the  one  case  nor  the  bedes- 
men in  the  other  were  members  of  any  corporate  body ;  that  there 
was  an  independent  body  of  trustees  who  held  in  trust  for  the  ser- 
vitors in  the  one  case  and  for  the  bedesmen  in  the  other ;  and  that 
those  cases  were  decided  upon  the  facts  stated  or  upon  the  express 
finding  of  the  revising  barrister.  But  the  case  now  before  the  Court 
is  one  where  there  is  a  corporation  aggregate,  and  the  respondent 
is,  in  efifect,  claiming  to  vote  as  a  member  of  that  corporation. 
The  corporation  is  in  the  nature  of  a  collegiate  establishment  of 
an  eleemosynary  character,  where  the  corporate  property  is  held 
for  the  purposes  of  the  corporation  and  for  the  benefit  of  the  mem- 
bers as  a  corporate  body,  and  where,  for  the  sake  of  convenience, 
the  original  institution  contemplated  one  house  in  which  the  whole 
body  should  reside.  The  corporation  having  acquired  certain 
property,  houses  therein  were  assigned  to  the  difierent  members, 
in  accordance  with  the  general  object  and  intent  of  the  incorpora- 
tion ;  but  the  assignment  of  these  houses  seems  to  me  to  have  been 
merely  as  a  more  convenient  occupation  of  the  property  and  its. 

(1)  11 C.  B.  (N.  S.)  at  p.  91;  31 L.  J.      (C.P.)  84 ;  H.  &  P.  121. 

(C.P.)  at  p.  38.  (4)  8  C.  B.  (N.  S.)  389 ;  27  L.  J. 

(2)  Law  Rep.  4  C.  P.  529.  (C.P.)  60 ;  K.  &  G.  99. 

(3)  18  C.  B.  (N.  S.)  86;  34  L.  J. 
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enjoyment  by  the  corporate  body.    No  instance  has  been  produced       1869 
before  us  where  the  indiyidual  members  of  a  corporation  aggregate     ditbast 
occupying  the  property  as  members  of  the  corporate  body  have    u^mJj^j, 
been  held  entitled  to  vote.    From  the  earliest  times  there  are  reso- 
lutions of  the  House  of  Commons  upon  express  decisions  of  com- 
mittees, coming  down  to  a  recent  period,  which  are  authorities 
against  such  a  proposition.    It  is  quite  true,  as  Mr.  Matthews  has 
contended,  that,  in  some  of  those  cases,  the  point  now  before  the 
Court  did  not  arise,  and  that  some  relate  to  county  votes.     But 
the  general  principle  is  stated  clearly  and  distinctly.    And,  though 
with  respect  to  county  votes  something  more  is  required  than  in 
respect  of  the  occupation  franchise  for  boroughs,  yet,  to  give  the 
borough  franchise,  the  occupation  must  be  as  owner  or  tenant.    In 
the  earlier  cases  referred  to  of  deans  and  members  of  chapters,  the 
ground  on  which  it  was  held  that  the  person  claiming  was  not 
entitled  to  vote  was,  that  the  property  he  occupied  was  part  of  the 
estate  of  the  corporation  enjoyed  in  severalty  by  mere  private 
arrangement  A  similar  notion  prevailed  in  the  later  cases.  There 
are  other  cases  of  a  like  character  in  which  it  has  been  held  that 
members  of  a  corporation  holding  part  of  the  corporate  property 
are  not  as  a  general  rule  entitled  to  vote.    The  latest  case  directly 
ou  the  point  is  that  of  Heath  v.  Haynes.  (1)     In  that  case,  as  here, 
the  brethren  were  incorporated :  each  had  a  separate  residence,  as 
here,  and  the  exclusive  occupation  of  that  residence,  and  yet  it 
was  held  that  they  were  not  entitled  to  vote ;  and  that  decision, 
which  is  in  accordance  with  the  highest  authorities,  was  on  the 
ground  that  the  ownership  of  the  corporation  was  not  an  ownership 
in  the  individual  members  who  formed  the  corporation.    They  did 
not  occupy  '^as  owners  or  tenants,"  within  s.  27  of  the  Beform  Act. 
That  is  a  precise  decision  upon  the  point,  and  is  not  in  my  judg- 
ment distinguishable  from  the  present  case.    That  that  was  con- 
sidered to  be  the  law,  is  clearly  shewn  by  the  recent  case  of  Boberts 
V.  Percivdl  (2),  the  case  of  the  bedesmen  of  Lord  Burleigh's  Hos- 
pital.   It  had  been  decided  in  1844  ^^  the  case  of  Simpson  v. 
WHkinsan  (3),  that  these  bedesmen  were  entitled  to  vote.    The 

(1)  3  C.  B.  (N.  S.)  389 ;  27  L.  J.         (2)  18  C.  B,  (N.  S.)  36 ;  34  L.  J. 
(C.P.)  50 ;  K.  &  G.  99.  (C.P.)  84 ;  H.  &  P.  121. 

(3)  7  M.  &  G.  50 ;  1  Lut.  168. 
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1869  revising  barrister,  npon  the  facts  then  before  him,  considered  that  a 
"  ^Dtoaot  l^gal  foundation  might  be  presumed  not  necessarily  investing  the 
claimants  with  a  corporate  character,  and  that  they  were  respect^- 
ively  entitled  to  a  separate  freehold  estate  in  their  respective  rooms ; 
and  the  Court  held  that  his  conclusion  was  right  in  point  of  law, 
and  warranted  by  the  facts.  But,  in  1864,  another  case  arose 
(RdbertB  v.  Percival)  (1),  in  which  further  facts  were  brought  to  the 
attention  of  the  revising  barrister,  upon  which  it  was  contended  on 
the  part  of  those  who  opposed  the  claim  to  the  franchise,  that, 
assuming  the  legal  origin  of  the  foundation,  if  the  claimants  had 
any  estate,  it  was  only  as  members  of  a  corporation  aggregate ; 
and  thus  the  point  was  distinctly  raised.  Erie,  C.J.,  referring 
to  the  former  case,  says  (1) :  *^  The  origin  of  the  hospital  was  un- 
known, and  we  held  that  the  revising  barrister  was  warranted 
in  infen'ing  from  the  ordinances  and  the  statute  39  Eliz.  a  5 
(referring  to  a  former  statute  of  35  Eliz.  c.  7)  that  it  had  been 
founded  by  Lord  Burleigh  under  licence  from  the  Grown,  and 
indowed  with  a  grant  of  land  to  trustees  or  feoffees  in  trust  for  the 
use  of  the  bedesmen.  It  seems  to  me  that  the  interest  of  the 
inmates  under  such  an  indowment,  if  it  stood  there,  would  have 
been  an  equitable  freehold  in  the  property,  the  legal  est&te  being 
in  the  trustees,  just  as,  if  incorporated  under  the  39th  Eh'z.  c.  5, 
the  legal  estate  would  be  vested  in  the  corporation,— except  that  in 
that  case  the  members  of  the  corporation  would  acquire  no  right  to 
vote.  The  difference  consists  in  this.  Members  of  a  corporation 
aggregate  are  not  qualified  to  vote,  because  the  interest  in  the 
property  is  vested  in  the  corporation ;  and  that  is  the  way  in  which 
by  far  the  larger  portion  of  these  hospitals  are  indowed.  But,  if 
the  lands  are  conveyed  to  feoffees  in  trust  for  the  members,  the 
legal  estate  would  be  in  the  feoffees,  and  the  equitable  interest 
would  be  in  the  members  of  the  institution  according  to  the  terms 
of  the  deed."  And  further  on  he  says  (2) :  "  There  is  ground  for 
inferring  that  the  legal  estate  was  originally  in  the  feoffees  ;  but 
there  was  abundant  evidence,  from  the  mode  of  user,  to  authorize 
the  Court  in  holding  that  each  of  the  bedesmen  took  a  separate 
equitable  freehold  in  the  room  assigned  to  him,  the  rest  of  the 

(1)  18  C.  B.  (N.  S.)  36,  42 ;  34  L.  J.  (2)  18  C.  B.  (N.  S.)  at  p.  43 ;   34 

(C.P.)  84,  86.  L.  J.  (C.P.)  at  p.  86. 
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beneficial  interest  in  the  property  of  the  hospital  being  in  the  1869 
warden  and  bedesmen."  In  that  case,  as  here,  each  inmate  when  jyu^Axr 
<elected  was  allotted  certain  rooms.  In  the  present  case,  instead  of 
its  being  stated  as  a  fact  that  the  respondent  had  the  house  assigned 
to  him  for  his  life,  the  charter  is  set  out,  shewing  the  original  con- 
stitution of  the  corporation ;  and  the  case  states  that,  in  the  year 
1867,  the  respondent  was  appointed  by  Boyal  warrant  to  supply  a 
Tacancy,  and  that  by  virtue  of  that  appointment  he  went  into 
occupation  of  ^a  vacant  house  in  the  college,  which  he  chose  with 
the  consent  of  the  governor:  and  the  case  further  states  that  he 
holds  it  for  his  life,  subject  to  his  being  expelled  or  removed  for 
any  of  the  causes  mentioned  in  the  charter.  Having  the  charter 
before  us,  the  only  conclusion  I  can  come  to  upon  the  facts  stated, 
is,  that  Mr.  Kennett  occupied  only  as  a  member  of  the  corporation, 
having  no  right  or  estate  in  him  independent  of  the  corporation.^ 
It  seems  to  me  that  it  is  impossible  to  distinguish  this  case  from 
the  decision  of  this  Court  in  Heaih  v.  Haynes  (1),  confirmed  as  it  is 
by  the  observations  of  Erie,  O.J.,  in  BoherU  v.  Percival  (2),  and 
that  there  is  an  entire  absence  of  authority  to  shew  that  a  member 
of  a  corporate  body  enjoying  such  rights  as  are  here  described  is 
entitled  to  be  registered. 

Hr.  Matthews  urged  very  strongly  that  this  case  should  be  con- 
sidered as  if  the  fee  were  vested  in  the  corporation  in  trust  for  the 
individual  members,  and  that  they  had  a  right  independent  of  the 
corporation.  That  can  hardly  be  stronger  than  the  case  where 
the  fee  is  vested  in  an  independent  body  of  trustees.  Where  that 
is  the  case,  and  the  trusts  are  known,  the  character  of  the  occupation 
depends  on  the  nature  of  the  trust,  and  the  conditions  of  the  occu* 
pation.  In  all  the  cases  where  these  have  been  known,  the  Court 
considered  the  party  not  entitled  to  a  vote.  The  cases  of  the  bedes- 
men, Boberta  v.  Pereival  (2),  and  of  the  servitors.  Fryer  v.  Boden^ 
ham  (3),  were  cases  where  the  nature  of  the  trusts  was  unknown,  but. 
was  only  to  be  inferred  from  the  circimistances ;  and  the  Court  held 
that  enough  appeared  to  enable  them  to  infer  that  the  fee  was  vested 
in  some  third  persons  in  trust  for  the  claimants,  and  that  they  had 

(1)  3  C.  B.  (N.  S.)  389 ;  27  L.  J.         (2)  18  C.  B.  (N.  S.)  36,  42 ;  34 
(C.P.)  60 ;  K.  &  G.  99.  L.  J.  (C.P.)  84,  86 ;  H.  &  P.  121. 

(3)  Law  Rep.  4  C.  P.  629. 
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1869  equitable  estates  for  lire.  Bat,  in  all  the  cases  where  the  trusts 
DuBAKT  have  been  brought  to  the  attention  of  the  Court,  the  parties  have 
KxMirBTT.  ^^^  foand  not  to  have  occupied  either  as  owners  or  tenants. 
Without  going  through  the  whole  of  the  authorities  cited,  I  will 
merely  refer  to  one  or  two,  in  order  to  shew  the  general  character 
of  the  occupation  in  institutions  of  this  kind ;  for,  though  it  is 
held  that  the  circumstance  of  their  being  of  an  eleemosynary 
character  will  not  deprive  the  inmates  of  the  right  of  voting,  still 
it  is  an  essential  element  in  considering  what  the  nature  of  the' 
occupation  is.  In  Freeman  y.  Qainsford  (1),  where  each  inmate, 
on  his  election,  was  placed  in  certain  rooms,  with  certain  allow- 
ances, which  rooms  he  was  prohibited  from  letting  or  assigning^ 
or  permitting  any  person  to  occupy  jointly  with  him,  and  from 
which  he  was  removeable  by  the  governing  body  if  found  guilty 
of  certain  irregularities ;  it  was  held  tbat^  under  the  constitution 
of  the  hospital,  the  assigning  of  the  rooms  to  the  inmate  did  not 
create  in  him  any  estate  or  interest  in  them,  but  that  he  was 
placed  therein  merely  as  an  object  of  charity;  and  there  is  a 
very  dear  exposition  of  the  nature  of  this  occupation  in  the  judg- 
ment of  Williams,  J.,  who  says  (2)  :  ''  The  occupier  of  a  residence 
as  part  of  the  benefits  of  a  charitable  institution  is  not  entitled 
to  an  estate  of  freehold  therein,  unless  the  founder  has  expressly 
assigned  it  to  him  directly  or  indirectly  during  his  life.  ...  I 
assume  that  the  claimant  would  have  a  freehold  interest  in  the 
rooms  allotted  to  him,  if  he  had  any  property  in  them.  But  th& 
question  is  whether  he  has  any  property.  I  am  of  opinion  that  he 
has  none.  The  language  of  the  constitution  simply  is,  that  the 
accommodation  provided  for  the  recipients  of  the  charity  shall  be 
regulated  in  a  certain  way.  They  are  to  take  for  their  lives, 
subject  to  removal  for  any  of  the  offences  specified.  But  it  does 
not  therefore  follow  that  the  particular  rooms  are  to  be  assigned  to 
each  of  them  as  owner  for  his  life.  It  seems  to  me  to  be  clear 
that  he  has  not  the  right  of  an  equitable  owner  at  all.  If  he  had, 
although  the  purposes  of  the  charity  might  require  him  to  be' 
removed  to  another  set  of  rooms,  he  might  set  the  governor  at 
defiance.    It  is  quite  manifest  that  no  such  state  of  things  as  that 

(1)  11  C.  B.  (N.  S.)  68;  31  L.  J.       '  (2)  llC.B.(N.S.)atp.92;  31 L.  J. 
(C.P.)  33 ;  K.  &  G.  448.  (C.P.)  at  p.  38 ;  K.  &  G.  at  pp.  472, 473. 
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eonld  have  been  intended.  It  is  simply  the  case  of  a  number  of  1869 
persons  placed  on  a  charitable  foundation,  Tfho  by  the  regulations  Dubakt 
of  the  charity  are  entitled  to  be  properly  and  reasonably  accom- 
modated with  chambers  to  live  in,  and  other  allowances.  Having 
a  right  to  be  so  supplied  does  not  constitute  them  equitable  owners 
of  the  rooms  in  which  they  are  placed.*'  Although  those  observa- 
tions are  made  in  reference  to  a  case  in  which  the  question  was  as 
to  a  county  vote,  the  principle  defining  the  character  of  the  occupa- 
tion is  precisely  applicable  to  this  case,  and  shews  that  the  respond- 
ent here  could  not  be  entitled  to  claim  in  respect  of  an  occupation 
either  as  owner  or  as  tenant.  There  is  also  the  case  of  Bridgewater 
T.  Dwrant  (1),  where  a  lay-clerk  of  Windsor  appointed  to  a  house 
the  freehold  of  which  was  in  the  dean  and  canons  of  Windsor, 
without  whose  consent  the  occupant  could  not  let  the  premises,  was 
held  not  to  occupy  either  as  owner  or  tenant  under  2  Wm.  4,  c.  45, 
s.  27.  In  Heartley  v.  Banks  (2),  the  military  knights  of  Windsor, 
who  were  not  incorporated,  and  who  had  houses  assigned  to  them 
of  which,  as  here,  they  had  the  exclusive  possession,  subject  to 
certain  rules  and  regulations,  but  of  which  the  freehold  was  vested 
in  the  dean  and  canons  of  Windsor,  were  held  not  to  occupy  as 
owners  or  tenants ;  their  occupation  being  considered  to  be  sub- 
ordinate to  the  general  objects  and  purposes  of  the  Boyal  bounty. 
It  seems  to  me  that  the  ground  upon  which  that  case  was  decided 
applies  precisely  to  this,  and  determines  the  nature  and  character 
of  the  occupation  quite  independently  of  the  general  ground  that, 
as  members  of  a  corporate  body,  these  naval  knights  are  not 
entitled  to  vote.  Their  occupation  is  as  members  of  the  corpora- 
tion, for  the  purpose  of  Convenience.  The  corporation  are  owners 
of  the  fee-simple ;  and  there  is  nothing  whatever  to  shew  any 
estate  or  property  in  the  individual  members.  The  members  are 
subjected  to  a  variety  of  regulations  which  are  altogether  incom- 
patible with  the  acquisition  of  any  estate  or  property  in  the  houses 
they  occupy.  The  character  of  their  occupation  is  precisely  similar 
to  that  of  the  military  knights  in  Hearlley  v.  Banks,  (2)  They  do 
not  occupy  either  as  o^vners  or  as  tenants.  Their  position  as  to 
assignment  of  residence  is  more  like  that  of  undergraduates  at  the 

(1)  11  C.  B.  (N.S.)  7;  31  L.J.  (2)  5  C.  B.  (N.S.)  40;   28  L.  J. 

(C.P.)  46 ;  K.  &  a.  377.  (C.P.)  144 ;  K.  &  Q.  2ir. 
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1809        uniyersitieSy  or  the  inmates  of  alms-houses,  who  have  no  estate 
UcBAKT     either  legal  or  equitable.  ' 

KxirHKTT         ^^^  these  reasons,  I  am  of  opinion  that  the  decision  of  the  t^ 
vising  barrister  must  be  reyersed. 

WiLLES,  J.  I  am  of  the  same  opinion.  When  the  principle 
applicable  to  this  case  is  borne  in  mind,  the  conclusion  is  ineri- 
table  that  these  naval  knights  have  no  votes ;  and  the  principle  i» 
that  upon  which  Mr.  James  founded  his  argument,  viz.  that  the 
members  of  a  corporation  aggregate  cannot  vote.  That  is  the 
rule ;  and,  although  it  is  true,  as  urged  by  Mr.  Matthews,  that  the 
members  of  a  corporate  body  may  have  a  distinct  estate  in  por- 
tions of  the  corporate  property,  or  that  there  may  be  a  tenure  as 
between  the  corporation  and  individual  members,  before  we  can  act 
upon  it  we  must  be  satisfied  that  such  an  estate  or  tenure  has  been 
created  by  some  means  known  to  the  law.  We  must  not  by  a 
strained  construction  of  the  facts  enable  a  corporation  aggregate 
to  do  indirectly  that  which  it  cannot  do  directly.  Prima  facie, 
where  property  of  a  corporation  aggregate  is  occupied  by  its 
members,  the  occupation  of  the  particular  part  does  not  create  a 
tenancy  or  confer  any  exclusive  right ;  the  occupation  is  that  of 
the  corporation  itself  through  its  members.  The  facts  relied  upon 
on  the  part  of  the  respondent  to  shew  a  distinct  ownership  in  him 
are  thus  stated  in  the  case : — '^  In  the  year  1867,  the  respondent 
was  appointed  by  Koyal  warrant  to  supply  a  vacancy,  and  by  virtue 
of  that  appointment  he  went  into  occupation  of  a  vacant  house 
in  the  college,  which  he  chose  with  the  consent  of  the  governor ; 
and  he  holds  it  for  his  life,  subject  to  his  being  expelled  or 
removed  for  any  of  the  causes  above  mentioned."  He  does  not 
found  his  claim  upon  an  occupation  as  tenant.  He  could  not  do 
so.  There  is  no  tenancy.  If  he  holds  at  all,  it  is  as  owner. 
What,  then,  are  the  circumstances  under  which  he  holds?  It 
appears  that,  in  the  year  1773,  a  Mr.  Travers  left  by  his  wili 
property  the  recipients  of  which  I  will  not  deal  with  as  persons 
who  are  receiving  alms.  I  leave  out  all  considerations  of  that 
kind,  though  I  am  far  from  thinking  that  the  circumstance  of 
an  enjoyment  being  eleemosynary  has  nothing  to  do  with  the 
decision  of.  this  question.    I  think  each  of  the  members  of  this 
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corporation  or  college  has  a  right  to  all  the  benefits  intended        1869 
by  the  generosity  rather  than  the  charity  of  Mr.  Travers,  the     ^SmJm 

The  will  provides  for  a  common  habitation  for  the  knights,  in 
which  it  was  intended  they  should  all  live  together  in  a  collegiate 
manner,  and  have  a  common  table.  No  house  appears  to  have 
been  built  for  a  considerable  time.  The  matter  came  under  the 
consideration  of  the  Court  of  Chancery  in  1793,  and  the  result 
was  that  an  order  was  made  by  which  it  was  declared  that  the 
erection  of  a  habitation  for  the  knights  would  be  a  proper  execu- 
tion of  the  trusts:  and,  finally,  that  which  was  part  of  the  wish  of 
the  testator,  that  the  Crown  would  be  pleased  to  incorporate  the 
knights,  took  effect  in  the  year  1798,  when  the  charter  was  ob- 
tained. The  charter,  which  is  even  more  express  than  the  will, 
ordained  amongst  other  things  that  **  the  knights  and  their  succes- 
sors should  lead  virtuous,  studious,  and  devout  lives,  and  should 
daily  attend  Divine  service  in  the  chapel  in  Windsor  Castle,  and 
should  live  together  in  a  collegiate  manner  in  the  house  or  build- 
ing to  be  erecteii  for  their  residence,  and  keep  their  table  together 
in  their  common  hall,"  &c  Then  followed  regulations  to  be 
observed  by  the  knights  in  reference  to  their  houses  or  apart- 
ments. Amongst  other  things,  they  were  to  be  liable  to  expulsion 
if  they  habitually  broke  the  rules,  or  if  they  married  or  gave 
occasion  for  scandal,  ftc.  What  is  the  result  of  persons  holding 
houses  or  rooms  under  such  circumstances  ?  I  will  give  my  opinion 
in  the  words  which  I  have  written  down,  in  order  to  put  the  matter 
clearly. 

I  think  that  the  knights  have  no  such  exclusive  or  permanent 
right  in  or  to  these  houses  as  to  constitute  a  several  property 
or  occupation,  any  more  than  if,  besides  using  a  common  hall, 
they  used  also  a  common  dormitory.  The  system  of  appro- 
priation is,  not  of  strict  right,  but  only  for  convenience,  founded 
on  usage,  not  amounting  to  prescription ;  and  is  only  an  habitual 
mode  of  enjoying  the  corporate  property  without  a  transfer  of  owner- 
ship or  the  creation  of  a  tenancy.  As  to  ownership,  that  remains  in 
the  corporation.  As  to  tenure,  each  of  the  knights,  by  allotment 
or  consent  of  the  master, — which  is  not  a  mode  of  creatinnr  a 
tenancy,  and  does  not  make  the  knight  a  tenant  in  any  sense. 
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1869       either  legal  or  popular, — occupies  certain  rooms,  which  it  is  usual 
]>iiBAHT     ftiid  decent  to  allow  him  to  occupy  during  good  behaviour.    There 
y«J^ivn*P     ^8  no  occupation,  therefore,  as  owner  or  tenant ;  and  the  decision  of 
the  revising  barrister  must  be  reversed. 

Keatinq,  J.  This  is  the  case  of  a  claimant  who  occupies  simply 
and  solely  as  a  member  of  the  corporation  a  part  of  the  building 
held  by  the  corporation  for  the  purposes  expressed  in  the  charter. 
Occupying  in  that  capacity  alone,  the  industry  of  Mr.  Matthews 
has  been  unable  to  find  any  case  in  which  it  has  been  held  that  a 
member  of  a  corporation  occupying  under  such  circumstances 
would  be  entitled  to  vote.  No  such  case  in  recdity  exists ;  and 
the  piinciple  which  would  prevent  us  from  so  holding  has  been 
long  recognized.  That  principle  has  been  applied  to  county  votes, 
and  has  been  extended  by  a  resolution,  to  which  Mr.  James  called 
our  attention,  to  the  case  of  votes  for  burgesses.  In  addition  to 
that,  there  is  an  express  decision  of  this  Court  in  EJeaih  y. 
Eaynes  (1),  which  all  the  ingenuity  of  Mr.  Sl^ttthews  has  been 
unable  to  distinguish  from  the  present  case  in  any  substantial 
particular.  No  doubt,  he  pointed  out  some  minute  differences  in 
details  and  circumstances,  but  he  was  unable  to  shew  any  real 
distinction  between  the  two  cases ;  so  that  it  would  be  impossible 
for  us,  without  overruling  Heaih  y.  Eaynes  (1),  to  find  that  the 
claimant  here  had  a  right  to  vote.  Upon  these  grounds,  which 
haye  been  more  fully  stated  by  my  Brother  Willes,  in  whose 
judgment  I  entirely  concur,  as  well  as  in  the  reasons  given  by  My 
Lord,  I  agree  in  thinking  that  the  decision  of  the  revising  barrister 
must  be  reversed. 

Brett,  J.  I  also  am  of  opinion  that  the  claimants  had  no  vote, 
because  they  occupy  their  respective  houses  only  as  members  of  a 
corporation  aggregate,  and  not  in  the  character  of  owners  or 
tenants.  I  think  that  alone  would  have  been  sufficient  to  dispose 
of  the  case.  But  I  further  think  they  had  no  vote,  because  there 
was  a  governing  body  who  had  a  discretionary  control  over  the 
occupation,  which  deprived  it  of  the  essential  elements  of  an  occu- 
pation as  owner.     The  case  resembles  Heath  v.  Haynee  (1)  and 

(I)  3.C.  B.  (N.  S.)  389  ;  27  L.  J.  (CP.)  50 ;  K.  &  G.  99. 
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Heariley  v.  Batiks  (1),  neither  of  which  has  been  overruled  or  im-        1869 
peached.  Dubant 

In  Heath  v.  Haynes  (2),  the  brethren  were  held  not  to  be  en- 
titled to  vote  because  they  occupied  as  members  of  the  corpo* 
ration,  and  not  as  owners  or  tenants;  and  it  was  said  that,  if 
they  were  interfered  with  in  their  occupation,  the  only  remedy 
would  be  by  application  to  the  Court  of  Chancery  to  have  the 
charity  administered  according  to  the  will  of  the  founder.  In 
Heariley  v.  Banks  (1),  the  claimants  were  not  members  of  a  cor- 
poration aggregate,  but  of  a  charitable  foundation,  the  funds  of 
which  were  vested  in  trustees  who  [had  authority  to  impose  such 
restrictions  on  the  enjoyment  as  to  divest  the  occupation  of  tho 
character  of  ownership.  That  was  a  decision  pronounced  after 
deliberation,  by  Oockburn,  C.J.,  who  said  that  the  Court  had  come 
to  the  conclusion  that  "  the  occupation  was  only  as  subordinate  to 
the  purposes  of  a  charity,  and  subject  to  the  immediate  control  of 
the  superiors  of  the  institution,"  and  so  not  an  occupation  as 
owners.  So,  in  Freetnan  v.  Gainsford  (3),  the  inmates  of  the  Earl 
of  Shrewsbury's  Hospital  at  Sheffield,  were  held,  under  circum- 
stances very  like  tliose  in  the  present  case,  not  to  have  such  an 
estate  or  interest  in  the  rooms  which  they  occupied  as  to  entitle 
them  to  be  registered ;  their  occupation  being  merely  subservient 
to  the  general  objects  of  the  foundation.  Erie,  C.J.,  points  out  in 
his  judgment  (4)  the  true  distinction  between  that  case  and  Simp- 
son  V.  Wilkinson.  (5)  And  in  Boherts  v.  Perdval  (6),  the  ground 
of  the  decision  is  thus  put  by  Erie,  C.J.  (7)  :  "  Members  of  a  cor- 
poration aggregate  are  not  qualified  to  vote,  because  the  interest 
in  the  property  is  vested  in  the  corporation ;  and  that  is  the  way 
in  which  by  far  the  larger  portion  of  these  hospitals  are  indowed. 
But,  if  the  lands  are  conveyed  to  feoffees,  in  trust  for  the  mem- 
bers, the  legal  estate  would  be  in  the  feoffees,  and  the  equitable 
interest  would  be  in  the  members  of  the  institution,  according  to 

(1)  6  C.  B.  (N.  S.)  40 ;  28  L.  J.  (C.P.)  at  p.  38. 
(C.P.)  144;  K.  &  G.  219.  (5)  7  M.  &  G.  60;  1  Lut.  168. 

(2)  3  C.  B.  (N.  S.)  389 ;  27  L.  J.  (6)  18  C.  B.  (N.  S.)  36 ;  34  L.  J. 
(C.P.)  50 ;  K.  &  G.  90.  (C.P.)  84 ;  H.  &  P.  121. 

(3)  11  0.  B.  (N.  S.)  68 ;  31  L.  J.  (7)  18  0.  B.  (N.  S.)  at  p.  43 ;  34  L.  J. 
(C  P.)  33  ;  K.  &  G.  448.  (C  P.)  at  p.  86 ;  H.  &  P.  at  p.  125. 

(4)  11  C.  B.  (N.  S.)  91 ;  31  L.  J. 
YouV.  Z  2 
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1869        the  terms  of  the  deed/*    For  these  reasons  I  concur  in  the  re- 
j)^^^      versal  of  the  decision  of  the  revising  barridter. 

Keknott.  Becwion  reversed.  (1) 

Attorney  for  appellant :  TluymoB  Durani. 
Attorneys  for  respondent :  Taylor  dt  /8bn,  for  C.  T.  PhiUips, 
Windsor. 


^^'''  ^'  FORD,  AppBLLAirp ;  HARINGTON,  Respondent. 

ParliamerU — Borough  Vote — Qualification — Corporation  Aggreffote-^Canon-^ 

Occupation  of  Residentiary  House. 

The  dean  and  chapter  of  Exeter  are  a  corporation  aggregate ;  there  are  five 
canons  in  the  chapter,  who  are  appointed  for  life,  and  five  houses  which  the 
canons  are  entitled  to  occupy,  and  with  their  enjoyment  of  which  the  chapter 
cannot  interfere.  At  the  election  of  a  canon  he  produces  the  key  of  the  house 
occupied  by  his  predecessor,  and  prays  to  be  admitted.  As  one  of  the  canons  he 
is  elected  and  decreed  to  be  installed,  and  thereupon  takes  possession  of  his  house. 
Each  canon  repairs  his  house  at  his  own  expense : — 

Edd,  that  the  proper  inference  was  that  each  canon  holds  his  house  as  a  corpo- 
ration sole  and  not  as  a  member  of  the  chapter ;  and  that  he  is  therefore  entitled 
to  a  vote  for  the  city  in  respect  of  it. 

Appeal  from  the  Revising  Barrister  for  the  city  of  Exeter. 

Brutton  Ford  duly  objected  to  the  name  of  the  Rev.  Edward 
Charles  Harington  being  retained  upon  the  list  of  voters  for  the 
city,  as  well  in  respect  of  his  ownership  of  a  freehold  house  in  the 
city  as  of  his  occupation  of  the  house. 

The  Rev.  Edward  Charles  Harington  is  one  of  the  canons  resi- 
dentiary *of  the  cathedral  church  of  St.  Peter  in  Exeter,  and  his 
qualifying  property  is  the  residentiary  house  belon^'^^ing  to  him  in 
respect  of  his  canonry. 

The  dean  and  chapter  of  the  cathedral  are  a  corporation  aggre- 
gate, consisting  of  the  dean  and  five  residentiary  canons  and  sixteen 
non-residentiary  prebendaries. 

There  are  five  canons  who  are  appointed  for  life,  and  five  houses 
which  the  canons  are  entitled  to  occupy,  and  with  their  enjoyment 
of  which  the  chapter,  as  a  body,  cannot  interfere. 

At  the  election  of  a  canon  he  produces  the  key  of  the  house 
occupied  by  his  predecessor  and  prays  to  be  admitted. 

(1)  Sec  the  next  case. 


V. 

Hadington. 
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As  one  of  the  canons  he  is  elected  and  decreed  to  be  installed,  isco 
and  thereupon  takes  possession  of  his  house.  No  evidence  was  pro-  f^rd 
duced  to  show  how  be  gets  the  key. 

The  senior  canon  has  the  right  of  occupying  the  vacant  house  if 
he  chooseSy  and  that  right  has  been  exercised.  Each  canon  must 
reside  three  months.  Each  canon  repairs  his  house  outside  and  in, 
at  his  o\vn  expense.  At  one  time  there  were  more  canons  and 
houses  than  there  are  now.  For  some  years  two  of  the  canons. 
Canon  Martin  and  Canon  Butt,  occupied  the  same  house  during 
their  respective  residences.  The  canonical  residences,  on  the  sup- 
pression of  the  cauonries,  were  let,  and  the  rents  paid  into  the 
common  fund  of  the  chapter.  The  present  canons  have  occupied 
the  houses  in  which  they  are  now  living  ever  since  their  appoint- 
ments. 

The  questions  for  the  decision  of  the  revising  barrister  were : — 

1.  Whether  Harington  was  entitled  to  such  an  estate  or  interest 
of  freehold  in  his  residentiary  house  as  entitled  him  to  vote. 

2.  Whether  he  occupied  the  same  house  as  owner  or  tenant. 
The  revising  barrister  decided  both  questions  in  the  affirmative, 

and  retained  the  name  of  Harington  both  on  the  freeholders  and 
occupiers  lists. 

Kingdon,  Q,C,,  for  the  appellant.  This  case  comes  within  the 
authority  of  Durant  v.  EenneU  (1)  just  decided,  for  it  is  found  that 
the  respondent  is  a  member  of  the  chapter,  which  is  a  corporation 
aggregate,  and  when  there  is  a  vacancy  the  new  canon  goes  to  the 
cliapter  and  prays  to  be  admittec],  which  shows  that  he  occupies  as 
a  member  of  that  body  and  that  the  property  is  in  them. 

PhilpaUj  for  the  respondent.  This  case  is  clearly  distinguishable 
from  Durani  v.  Kennett  (1) :  for  it  is  found  in  terms  that  the  house 
belongs  to  the  respondent  in  respect  of  his  canonry ;  he  does  not  there- 
fore occupy  it  as  the  naval  knights  of  Windsor  occupy  their  houses, 
only  as  a  member  of  the  general  body.  That  was  the  point  raided 
before  the  revising  barrister,  and  the  respondent  contended  that 
the  house  belonged  to  him  as  a  corporation  sole  and  not  as  a 
member  of  the  chapter,  and  that  the  case  therefore  did  not 
come  witiiin  Heath  v.  Edynes  (2)  which  was  similar  to  Ihirant  y^ 

(1)  Ante,  p.  262.  (2)  3  C.  B.  (N.S.)  389 ;  27  L.  J.  (CP).  60. 
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1869  Keniidt  (1)  It  is  found  that  the  chapter  as  a  body  cannot  interfere 
f*oBD  with  the  occupation  of  the  house,  and  that  shows  that  they  are  not 
HAB^oToy  *^®  occupiers.  It  was  a  question  of  fact  for  the  revising  barrister 
whether  the  house  belonged  to  the  corporation  aggregate  or  the 
corporation  sole,  both  of  which  as  a  matter  of  law  are  known  to 
existy  and  he  has  found  expressly  that  it  belongs  to  the  corporation 
sole.  In  Oleaves  v.  ParJUt  (2)  it  was  held  that  a  vicar  choral  of 
Wells  held  his  house  in  his  own  right  and  not  as  a  member  of  the 
corporation  aggregate,  and  could  sue  the  executors  of  his  prede- 
cessor for  dilapidations.  A  form  in  Fitzherbert's  Natura  Brevium, 
p.  194,  shews  that  the  old  writ  for  the  recovery  of  a  prebendal 
house  was  in  the  name  of  the  prebendary,  and  that  he  claimed  it 
in  right  of  his  prebend.  It  is  true  that  the  houses  belonging  to 
the  suspended  canonries  have  been  let  by  the  chapter  and  the  rent 
paid  into  the  common  fund,  but  that  was  under  the  express  powers 
of  3  &  4  Vict.  c.  113,  s.  58,  under  which  the  canonries  were  sus- 
pended. By  8.  59  of  that  Act  express  power  is  given  to  the  canons 
to  raise  funds  on  the  security  of  their  canonries  for  the  repair  or 
enlargement  of  their  residentiary  houses,  which  is  a  strong  proof 
that  the  houses  belong  to  them  in  right  of  their  individual 
canonries.  (3) 

[WiLLES,  J.  In  the  Middlesex  Caw  (4)  the  case  of  the  pre- 
bendaries of  Westminster  were  considered.  There,  however,  the 
houses  were  repaired  out  of  the  common  fund  and  the  prebendaries 
were  at  liberty  to  change  their  houses.] 

(1)  Ante,  p.  262.  when    approved    by   the    visitors    be 

(2)  7  C.  B.  (N.S.)  838;   29  L.  J.  submitted  to  the  Ecclesiastical  Com- 
(O.P.)  216.  missioners  for  England,  and  may  be 

(3)  3  &  4  Vict.  c.  113,  s.  58 : — "  So  confirmetl  by  the  authority  hereinafter 
soon  as  conveniently  may  be  measures  provided." 

shall  be  taken,  by  the  deans  and  chapters  S.  59  : — "It  shall  be  lawful  for  the 
of  the  several  cathedral  and  collegiate  said  commissioners  to  authorize  any 
churches,  for  the  disposal  of  such  resi-  dean  or  canon  of  any  cathedral  church 
dence  houses  now  under  their  control,  to  raise  moneys  on  his  deanery  or 
and  houses  attached  to  any  dignity,  canonry  for  the  purpose  of  building, 
office,  or  prebend,  in  the  precincts  of  enlarging,  or  otherwise  improving  the 
the  respective  cathedral  and  collegiate  residence-house  thereof,  on  such  terms 
churches  as  may  be  no  longer  required  and  conditions  as  the  said  commission- 
in  such  way  as  they  shall  deem  fit,  ao-  ers,  with  the  concurrence  of  the  bishop 
cording  to  plans  to  be  from  time  to  time  and  the  chapter,  shall  approve." 
prepared  by  the  respective  chapters,  and         (4)  2  Feck.  pp.  99  and  113. 
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The  liability  of  the  corporation  aggregate  to* repair  them  was  a  1869 
strong  indication  in  that  case  of  their  ownership  of  the  houses ;  but  poM^ 
tlie  decisions  of  committees  of  the  House  of  Commons  are  not  bind-  h^^ikgion 
ing  authorities  on  this  Court,  as  was  stated  by  Tindal,  C.  J.,  in  Whit" 
horn  y.  Thomas,  (1)  The  canons  can  claim  for  dilapidations  from 
the  representatives  of  their  predecessors,  as  appears  from  Dr,  SancCs 
Case  (2),  and  the  case  finds  expressly  that  the  canons  of  Exeter  do 
repair  their  own  houses.  The  duties  of  the  corporation  aggregate 
cannot  require  houses  of  residence  ;  the  corporation  cannot  preach, 
for  example,  or  perform  other  cathedral  services :  Sutton  Mospital 
Case  (3)  and  Case  of  the  Dean  and  Chapter  of  Norwich.  (4)  Those 
duties  are  performed  by  the  canon  in  his  capacity  of  a  corporation 
sole,  and  it  is  for  those  purposes  the  house  is  required.  The 
revising  barrister  was  right,  therefore,  in  holding  that  the  re- 
spondent liad  an  equitable  freehold  interest  in  the  house  and  occu- 
pied it  as  owner. 

Kingdon^  Q,C,,  in  reply.  Tlie  respondent  being  a  member  of 
the  corporation  aggregate,  it  is  forhim  to  shew  that  ho  does  not 
occupy  the  house  in  that  character,  and  the  statements  in  the  case 
do  not  shew  this.  He  would  have  the  house  in  respect  of  his 
canonry,  whether  he  held  it  because  as  canon  he  was  a  member  of 
the  chapter,  or  solely  in  his  own  right.  Then  as  to  the  chapter  not 
interfering,  and  the  canon  being  bound  to  repair,  this  may  all 
arise  from  bye-laws  made  by  the  chapter  respecting  the  manage^ 
ment  of  their  proporty,  which  they  have  power  to  make.  In  several 
cases  in  which  the  vote  has  been  disallowed,  the  claimants  have  been 
entitled  to  their  houses  for  life,  unless  guilty  of  felony  or  murder, 
and  yet  the  occupation  has  been  considered  to  be  as  a  member 
of  the  corporation.  In  Cleaves  v.  ParJUt  (5),  it  was  found  that  the 
Ticars  choral  were  collated  to  their  houses  by  the  bishop,  not  by 
the  corporation  aggregate  of  which  they  were  members ;  here  the 
canons  apply  to  the  chapter  to  be  admitted,  which  is  strong  evi- 
dence that  the  houses  are  the  property  of  the  chapter. 

[WiLLES,  J.,  referred  to  Fitzherbert,  Natura  Brevium,  194,  as 
shewing  that  the  assent  of  the  bishop  or  chapter  might  be  necessary 

(1)  1  Lutw.  125.  (4)  3  Rep.  73  . 

(2)  Skin.  121.  (5)  7  C.  B.  (N.S.)  838 ;    29  L.  J. 

(3)  10  Rep.  23.  (C.P.)  216. 
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1869  before  admission,  tliough  the  property  was  held  by  the  canon  as  a 
KoBD       corporation  sole.] 

The  house  mentioned  by  Fitzherbert  does  not  appear  to  have 
been  a  residentiary  house,  but  a  house  on  one  of  the  estates  with 
which  the  prebend  was  endowed. 

[WiLLES,  J.  I  suppose  the  old  chapters  are  descended  from  the 
regular  clergy,  and  that  originally  therefore  the  property  must  have 
been  held  by  them  as  a  body.] 

The  presumption  therefore  is  that  this  house  is  the  property  of 
the  chapter,  and  occupied  by  the  respondent  as  a  member  of  it, 
and  the  case  does  not  shew  anything  inconsistent  with  this ;  the 
respondent  therefore  is  not  entitled  to  vote. 

BoviLL,  C.  J.  The  respondent  in  this  case  as  one  of  the  chapter, 
is  a  member  of  a  corporation  aggregate,  and  if  his  occupation  were 
in  that  character  alone  it  is  clear  that  he  would  not  be  entitled  to 
vote :  the  case  would  then  fall  within  the  decisions  of  Heath  v. 
Haynes  (1)  and  Durant  v.  Eennett.  (2)  In  those  two  cases  the 
Court  came  to  the  conclusion  from  the  facts  presented  to  it  that 
the  claimant  occupied  only  as  member  of  the  corporation  aggregate. 
In  the  present  case  the  respondent  has  two  characters :  one  as  a 
member  of  the  corporation  aggregate,  and  one  as  a  corporation  sole 
in  respect  of  his  office  as  canon ;  for  there  can  be  no  doubt  that  a 
canon  is  a  corporation  sole.  There  is  some  property  which  belongs 
to  the  corporation  aggregate,  and  some  which  belongs  separately  to 
each  of  the  canons ;  and  in  Bum's  Ecclesiastical  Law,  vol.  ii,  p.  90, 
it  is  said :  "  The  possessions  of  the  dean  and  chapter  are  for  the 
most  part  divided ;  the  dean  having  one  part  alone  in  right  of  his 
deanery,  and  each  particular  prebendary  a  certain  part  in  right  of 
their  prebends ;  the  residue  the  dean  and  chapter  have  alike  ;  and 
each  of  them  is  to  this  purpose  incorporate  by  himself.  For  a 
prebendary,  who  hath  a  distinct  estate,  and  hath  also  a  rote  in  the 
chapter,  is  a  corporation  sole  in  respect  of  the  one,  and  at  the  same 
time  is  a  member  of  a  corporation  aggregate  in  respect  of  the 
other." 

In  the  present  case  it  appears  to  me  to  be  clear,  upon  the  state- 
ment of  the  revising  barrister,  that  the  respondent  has  a  separate 

(1)  3  C.  B.  (N.S.)  389  ;  27  L.  J.  (C.P.)  60.  (2)  Ante,  p.  262. 
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property  in  the  house  in  question^  and  is  subject  to  separate  liabi-  1869 
lities  in  respect  of 'it.  If  on  the  death  of  the  respondent  the  house  ^ovd 
he  occupied  as  canon  were  dilapidated  his  executors  would  be  liable  jj^i^Q^roir 
to  the  gucceeding  canon,  as  was  decided  in  Baddiffe  v.  JD'Oyly  (1), 
the  principle  of  which  case  was  extended  to  the  vicars  choral  of 
Wellsy  in  Oleaves  y.  ParfiU.  (2)  It  has  also  been  held  that  when 
a  prebendary  has  an  advowson  to  which  he  is  entitled  in  right  of 
his  prebendy  and  the  incumbent  dies,  and  the  prebendary  dies 
afterwards  before  the  benefice  is  filled  up,  his  executors  shall  have 
the  right  of  presentation  :  Bennett  y.  Bishop  of  Lincoln  (3),  con< 
finned  in  the  House  of  Lords  under  the  name  of  Mirehotise  y. 
Benndl.  (4)  In  Burn's  Ecclesiastical  Law,  yol.  ii.  p.  92,  it  is  also 
said :  '*  By  the  statute  of  28  Hen.  8,  c.  11,  the  profits  of  a  prebend 
during  the  vacation  shall  go  to  the  successor  towards  the  payment 
of  his  first  fruits.  In  order  to  reconcile  which,  perhaps  the  distinc- 
tion may  be  this:  that  the  issues  of  those  possessions  which  he 
hath  in  common  with  the  rest  of  the  chapter  shall  after  his  death 
be  divided  among  the  surviving  members  of  the  chapter ;  but  the 
profits  of  those  possessions  which  he  hath  in  his  separate  capacity 
as  a  sole  corporation  of  himself  shall  be  and  inure  to  his  successor." 
The  form  of  the  writ  given  in  Fitzherbert's  Natura  Brevium, 
p.  194,  is  strongly  confirmatory  of  the  same  view,  though  it  is  sub- 
ject to  the  observation  made  respecting  it  by  Mr.  £ingdon.  From 
these  authorities  it  is  clear  that  for  many  purposes  a  canon  must 
be  considered  to  hold  his  residentiary  house  in  severalty,  and  upon 
the  statement  of  this  case  I  come  to  the  conclusion  that  the  respond- 
ent holds  his  house  as  a  corporation  sole  and  in  his  own  right,  and 
is  therefore  entitled  to  vote.  No  doubt  in  some  of  the  older  autho- 
rities it  was  considered  that  a  prebendary  was  not  entitled  to  vote, 
particularly  in  the  Middlesex  Case.  (5)  But,  on  the  other  hand, 
Mr.  Elliott,  in  his  book  on  Qualifications  and  Registration,  p.  24, 
referring  to  Heywood  on  County  Elections,  2nd  ed.,  p.  125,  says : 
**  With  respect  to  chapters  where  the  dean  and  each  prebendary 
have  a  certain  separate  portion  in  right  of  their  offices,  each  is  a 
corporation  sole,  and  may  vote ;  but  where  the  whole  annual  income 

(1)  2  T.  R.  630.  (3)  7  B.  &  0. 113. 

(2)  7  C.  B.  (N.S.)  838;   29  L.  J.  (4)  8  Bing.  490. 
(C.P.)  216.                                                                 (5)  2  IVck.  113. 
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18C9  18  divided  amongst  them  as  a  corporation  aggregate,  they  cannot 
FoBB  vote."  It  is  to  be  observed  that  in  the  Middlesex  Case  (1),  it  was 
HABn^GTox  contended  that  the  members  of  the  chapter  occupied  separately  by 
agreement  among  themselves ;  and  another  circumstance,  although 
perhaps  not  so  important,  was,  that  the  houses  were  repaired  by 
the  chapter.  If  the  facts  of  that  case  really  shewed  that  the  mem- 
bers of  the  corporation  held  in  severalty  only  by  agreement  there 
can  be  no  doubt  the  decision  was  right ;  but  it  seems  to  me  that 
the  present  case  falls  within  the  rule  given  in  Mr.  Elliott  s  book 
respecting  prebendaries  who  occupy  a  certain  separate  portion  of 
property  in  right  of  their  offices.  The  dean  and  chapter  cannot 
occupy  as  a  body,  nor  can  they  interfere  with  the  occupation  of  the 
respondent.  He  seems  to  me  to  be  entitled  to  a  freehold  office  for 
life,  and  to  a  house  as  belonging  to  it,  with  all  the  rights  and 
liabilities  attached  to  it  by  law,  one  of  which  is  a  right  to  vote  in 
the  election  for  a  member  for  the  city  of  Exeter. 

WiLLES,  J«  I  am  of  the  same  opinion,  and  I  adhere  to  what 
the  Court  has  laid  down  in  Durant  v.  Kennett  (2),  that  where 
a  member  of  a  corporation  aggregate  occupies  a  house  in  pur- 
suance of  the  objects  of  the  corporation,  prima  facie  his  occupation 
is  theirs ;  and  I  think  it  would  be  straining  a  point  to  say  that  be- 
cause he  is  allowed  to  occupy  the  house  for  life,  unless  he  does 
something  to  induce  the  corporation  aggregate  to  turn  him  out, 
therefore  he  can  be  said  to  have  an  estate  in  it.  That,  how- 
ever, is  the  whole  extent  of  the  decision.  It  is  open  to  a  mem- 
ber of  the  corporation  to  rebut  the  prima  facie  presumption  by 
shewing  that  there  is  a  distinct  ownership  in  him ;  and  the  dis- 
cussion on  the  Bench  in  Durant  v.  Eenneit  (2)  all  went  to  decide 
whether  there  was  sufficient  evidence  of  that  on  the  facts.  Has, 
then,  the  respondent  done  so  in  this  case  ?  The  findings  of  the 
revising  barrister  are  precise,  and  it  appears  that  the  house  is 
taken  by  the  respondent  in  succession  to  predecessors,  and  also 
that  he  has  the  house  in  respect  of  his  canonry.  The  revising  bar- 
rister has  not  stated  the  facts  upon  which  he  arrived  at  this  con- 
clusion ;  and  in  ordinary  cases,  and  in  reference  to  a  corporation 
aggregate  with  the  nature  of  which  we  were  not  so  well  acquainted 

(I)  2  Peck.  113.  (2)  Ante,  p.  262, 
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as  we  are  bound  to  be  with  that  of  a  dean  and  chapter,  I  should  iseg 
have  thought  that  the  case  should  go  back,  that  the  &ciB  relating  ^^^ 
to  the  corporation  and  its  members  might  be  more  fully  stated ;  ^^^ 
because  it  is  necessary  that  each  member  should  have  the  character 
of  a  corporation  sole,  in  order  to  be  able  thus  to  hold  lands  sepa- 
rately in  succession,  and  that  character  only  certain  persons  are 
known  to  the  law  to  have ;  and  if  any  other  person  should  claim 
to  hold  in  that  right,  and  was  found  so  to  do  by  the  revising  bar- 
rister, it  might  be  necessary  for  the  revising  barrister  to  set  forth 
the  facts  from  which  that  conclusion  was  arrived  at,  in  order  that 
the  Court  might  be  sure  that  he  had  not  jumped  at  it  as  a  mode 
of  solving  the  difficulty.  But  we  are  aware  that  each  member 
of  a  chapter,  if  he  has  separate  property  which  he  holds  in  succes- 
sion to  his  predecessors,  is  a  corporation  sole,  and  that  there  is  a 
strong  probability  therefore  that  the  respondent  may  hold  his  house 
as  his  separate  property,  and  not  as  his  share  of  property  belonging 
to  the  chapter.  This  appears  from  Com.  Dig.  Tit  Ecclesiastical 
Persons,  (C.  3)  and  (C.  4),  and  ihe  Case  of  The  Deem  and  Chapter  of 
Norwich.  (1)  A  prebendaiy  is  capable  of  taking  as  a  corporation 
sole,  and  if  he  takes  at  all  must  take  as  such,  and  that  is  sufficient 
to  disarm  all  suspicion  respecting  the  finding  of  the  revising  barris- 
ter without  his  having  set  out  the  tacts.  I  see  therefore  no  reason 
to  doubt  the  findings  of  the  revising  barrister,  or  for  not  taking 
them  literally ;  and  no  doubt  would  have  arisen  in  the  matter  if 
this,  instead  of  being  a  residentiary  dwelling,  had  been  a  living 
attached  to  the  canonry. 

The  only  circumstance  on  which  much  stress  was  laid  by  Mr. 
Kingdon  was  the  fact  of  leave  having  been  asked  of  the  dean  and 
chapter  before  the  canon  took  possession  of  the  house ;  but  formerly 
the  bishop,  in  dealing  with  the  temporalities  of  the  bishopric,  used 
to  require  the  consent  of  the  dean  and  chapter,  as  appears  from  the 
Ccue  of  The  Dean  and  Chapter  of  Norwich,  (1)  Moreover,  the  licence 
of  the  dean  and  chapter  might  be  necessary  to  give  the  canon 
corporal  possession  of  the  house.  All  doubt  on  the  subject,  how- 
ever, is  removed  by  the  precedent  in  Fitzherbert  (2),  from  which 
it  appears  that  a  licence  was  required  for  holding  over  the  house 
belonging  to  the  prebend  there  mentioned,  and  yet  that  a  separate 

(1)  8  Rep.  73.  (2)  N.  B.  194. 
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1869  right  of  property  existed  in  the  prebendary.  Aa  to  the  case  in 
p^^  Peckwell,  vol.  ii,  p.  113,  that  was  the  case  of  a  late  chapter  where 
JUmnoa  ^^'^  could  be  no  right  by  prescription  m  any  of  its  members,  and 
whether  the  decision  be  right  or  wrong,  it  is  explained  by  the  ad- 
dition of  a  note  referring  to  the  Hereford  Caee,  and  shews  only  that 
where  the  members  of  a  corporation  hold  their  shares  in  the  corpo- 
rate property  in  seyeralty  by  agreement  they  are  not  entitled  to  Tote. 
The  authorities,  therefore,  confirm  what  I  should  have  thought 
without  them,  that  the  prebendary  holds  his  residentiary  house  in 
right  of  his  prebend,  as  he  might  any  living  attached  to  it  The 
oouTenience  of  the  matter  is  entirely  in  fitrour  of  this  view,  for  the 
right  of  action  for  dilapidations  depends  on  the  principle  of  succes* 
sive  occupation.  I  see  great  difficulty  in  applying  it  to  a  case 
where  there  is  no  succession,  and  I  think  that  is  a  strong  reason 
for  declining  to  act  on  the  primft  facie  presumption  that  the  re- 
spondent occupies  only  as  a  member  of  the  chapter,  and  for  hold- 
ing that  the  occupation  is  by  the  canons  in  succession  in  right  of 
their  canonry. 

'  Ebating,  J.  I  am  of  the  same  opinion,  without  at  all  wish- 
ing to  depart  from  our  decision  in  Dvrant  t.  Kennett,  (1)  No 
doubt  the  presumption  is  that  when  a  member  of  a  corporation 
aggregate  occupies  property  for  purposes  connected  with  the  cor- 
poration, he  occupies  it  in  that  character,  and  it  is  for  him  to  shew 
that  there  is  a  distinct  occupation  in  his  own  right  The  question 
therefore  in  each  case  is,  whether  the  presumption  is  rebutted  by 
the  facts  found  by  the  revising  barrister.  I  think  the  statements 
in  this  case  amply  rebut  it,  and  for  the  reasons  given  by  my  Lord 
and  my  Brother  Willos,  with  which  I  entirely  concur. 

Bbett,  J.  I  for  some  time  doubted  whether  the  facts  of  the 
case  were  sufficiently  stated,  but,  with  our  knowledge  of  the  con- 
stitution of  capitular  bodies,  I  think  the  statements  amount  to  this : 
that  the  respondent  was  entitied  by  prescription  to  be  elected  and 
installed  in  one  of  the  residences  belonging  to  the  canons^  in 
right  of  his  canonry,  and  when  installed  I  think  he  had  a  freehold 
interest  in  it,  and  was  entitled  to  a  vote  as  owner.    I  am  glad 

(I)  Ante,  p.  262. 
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to  find  that  the  old  case  in  Pcckwell,  vol.  ii.  p.  118,  entirely        1869 
supports  our  decision  in  Durant  v.  Kermett  (1) ;  but  it  is  in  no  way       pord 
contrary  to  our  present  judgment,  for  the  ground  of  the  decision  uabingtok 
was  that  the  claimant  was  shewn  to  occupy  his  house  only  because 
he  was  a  member  of  the  corporation  aggregate,  while  here  the  re- 
spondent occupies  as  a  corporation  sole. 

Decman  affirmed. 

.    Attorney  for  appellant :  J.  K  Fox. 
Attorney  for  respondent :  G.  K  PhiRyrich, 


ALLEN,  Affellant  ;  GEDDES,  Town  Clebk  of  Wabbwotok,  Respokdbnt.         1^0 

Mot/  S 

Tariiammt'^Barough  Vote — Notice  of  Ohfedion — Several  Lista — Description  of  ^  [ 

LiMt-^  Viet.  c.  18,  8. 17,  Sek.  B,  No.  11. 

The  borough  of  Warrington  consists  of  three  townships,  one  being  Warrington, 
eacli  haying  a  separate  overseer,  and  a  separate  list  of  voters,  the  register  being 
composed  of  the  three  lists.  A  notice  of  objection  was  signed  *'  S.  D.  on  the  list 
of  Toters  for  Golbome  Street  in  the  borough  of  Warrington.'*  The  revising 
buTister  found  that  there  was  only  one  Golbome  Street  in  the  borough,  and  that 
it  was  wholly  in  the  township  of  Warrington ;  and  that  the  description  of  the 
abode  given  would  be  commonly  understood  in  the  borough  as  designating  the  list 
for  the  township  of  Warrington : — 

HMf  that  the  notice  was  sufficient. 

Appeal  from  the  Bevising  Barrister  for  the  borough  of  War- 
rington. 

A  notice  of  objection  was  served  upon  the  appellant,  signed 
«'  Samuel  Dunbobbin,  on  the  list  of  voters  for  Golbome  Street, 
in  the  borough  of  Warrington." 

It  was  submitted  for  the  appellant  that  the  notice  was  bad,  inas- 
much as  it  did  not  specify  the  list  upon  which  the  name  of  the 
objector  was  to  be  found,  and  that  the  appellant  was  not  called 
upon  to  prove  that  he  was  entitled  to  have  his  name  retained  on 
the  register. 

The  borough  of  Warrington  consists  of  three  townships  (2),  each 
having  a  separate  overseer,  each  of  whom  has  only  one  list  of 

(1)  Ante,  p.  262. 
(2)  Namely,  Warrington,  Latchford,  and  ThelwalL 
Vol,  V.  2  B  2 
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1870       Toters  to  make  out ;  and  the  register  of  voters  for  the  borough  of 
Jiujof      Warrington  is  composed  of  these  three  several  lists. 
'    Geddei.         ^^  ^^^  contended  for  the  appellant  that  the  notice  of  objection 
did  not  comply  with  the  form  and  directions  given  in  sch.  B. 
No.  11  of  the  Registration  Act,  6  Yict.  c  18,  not  stating  on  which 
of  the  three  lists  the  objector's  name  was  to  be  found. 
The  revising  barrister  held  the  notice  of  objection  good. 
The  question  for  the  Court  was  whether  it  was  necessary  that 
the  objector  should  state  in  his  notice  of  objection  on  which  list  his 
name  was  to  be  found. 

Jan.  21.  Holker,  Q.C.  (T.  J.  Barstaw  with  him),  for  the  appel- 
lant. The  notice  was  bad  for  not  shewing  upon  which  of  the  lists, 
there  being  one  for  each  of  the  three  townships,  the  objector's 
name  appeared :  Eidsforth  v.  Farrer.  (1)  The  objector  there  was 
described  as  being  ^'on  the  list  of  voters  for  the  borough  of  L. :" 
the  register  for  the  borough  consisted  of  four  lists,  viz.  one  of  1021 
householders  for  each  of  three  townships  comprised  in  it,  and  one 
of  the  freemen  of  the  borough :  the  objector's  name  was  on  the 
last-mentioned  list  only :  and  it  was  held  that  the  description  was 
insufficient,  and  was  not  cured  by  6  Yict.  c.  18,  s.  101.  A  similar 
decision  was  come  to  in  Orowther  v.  Bradney  (2),  where  Erie, 
C.J.,  says :  *'  Where  there  are  two  separate  lists,  the  person  object- 
ing must  state  distinctly  which  of  the  two  he  is  on."  The  notice 
in  Moan  v.  Andrew  (S)  could  not  possibly  mislead. 

[BoviLL,  G.  J.  In  those  two  cases  there  was  nothing  to  indicate 
to  which  of  the  several  lists  the  objector  referred.  But  it  may  be 
that  the  description  here,  though  the  particular  township  is  not 
mentioned,  is  sufficient  to  be  understood  by  every  person  in  the 
borough.] 

There  is  no  finding  here  that  the  description  would  be  so  com- 
monly understood. 

[WiLLES,  J.  If  it  was  known  to  everybody  that  the  whole  of 
Golborne  Street  is  in  one  of  the  three  townships,  it  would  be  the 
same  as  if  the  objector  had  described  himself  as  **  on  the  list  of 
voters  for  the  township  in  which  Golborne  Street  is  situate." 
Would  that  be  insufficient  ?] 

(1)  4  0.  B.  0;  ILutSlT. 
(2)  150.  B.  (N.S.)  536, 542 ;  33  L,  J.  (C.P.)  70 ;  H.&  P.  68'.    (3)  Law  Bep.  4  C.T.  461. 
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If  the  description  is  such  as  to  exclude  all  possibility  of  doubt,        1870 
it  may  be  a  compliance  with  the  spirit  of  the  Act.  But  there  are  no      Alusn 
facts  stated  here  to  warrant  the  Court  in  coining  to  that  conclusion,     gkddei. 
Prun&  facie,  this  notice  does  not  comply  with  the  statute.    If  the 
description  is  such  as  would  be  commonly  understood,  it  is  for  the 
objector  to  shew  it    In  TiAdbdU  y.  Town  Clerk  of  Bristol  (1),  the 
notice  described  the  objector  as  ^'  W.  T.,  of  &c.,  on  the  list  of  voters 
for  the  parish  of  Clifton :"  the  name  of  W.  T.  appeared  on  the  list 
of  freemen  of  the  city  of  Bristol  only,  and  on  that  list  he  was 
described  as  of  the  parish  of  Clifton ;  and  yet  the  notice  was  held 
to  be  insufiScient. 

The  respondent  did  not  appear. 

BoYiLL,  C.J.  I  do  not  quite  understand  what  the  question 
•submitted  to  us  is.  If  there  are  two  streets  of  the  same  name  in 
two  different  townships,  or  if  Grolbome  Street  is  situate  partly  in 
one  township  and  partly  in  another,  there  would  be  nothing  in  this 
Botioe  to  designate  the  particular  list  intended.  But,  if  there  is 
but  one  street  of  that  name  in  the  borough  of  Warrington,  the 
whole  of  which  street  is  in  one  township,  and  the  description  given 
would  be  commonly  understood  to  refer  to  that  township,  the 
notice  would  be  good ;  otherwise  it  would  be  bad.  The  case  must 
^  back  to  the  revising  barrister  for  amendment  in  this  respect. 

The  case  was  accordingly  remitted  to  the  revising  barrister,  who 
returned  it  with  the  following  additional  statement : — 

''There  is  only  one  Grolbome  Street  in  the  borough  of  Warring- 
ton, and  that  is  in  the  township^  of  Warrington,  and  the  descrip- 
tion of  the  abode  given  would  be  commonly  understood  in  the 
borough  as  designating  the  list  for  the  township  of  Wiarringtoiu'* 

May  3.  HoVcer,  Q.C.  (21  J.  Barstow  with  him),  for  the  appellant. 
The  amendment  does  not  meet  the  difficulty.  The  place  of  abode 
of  the  objector  was  not  mentioned  in  the  notice.  ' 

[QoyiLL,  C.  J.  Beading  the  statement  of  the  revising  barrister 
with  a  reasonable  intendment,  it  must  be  taken  that  he  meant  to 
refer  to  the  list. 

Brett,  J.    In  substance  it  is  that  the  description  would  be 

(1)  6  M.  &  G.  6 ;  1  Lut.  7. 

2  B  2  2 
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1870        commonly  understood  to  refer  to  those  whose  names  appeared  **  on 

Allin"   the  list  made  in  respect  of  qualified  persons  in  Golbome  Street.'^ 

Geddbb  ■'^^^  would  be  giving  the  person  objected  to  a  degree  of  trouble 

which  the  statute  intended  to  spare  him.     This  can  hardly  be  said 

to  be  a  misnomer  or  an  inaccuracy  of  description  within  6  Yict. 

c.  18,  s.  101. 

[Keating,  J.  That  matter  was  disposed  of  on  the  former 
occasion.  The  Court  merely  desired  to  know  whether  the  descrip- 
tion would  be  commonly  understood  to  refer  to  one  particular  list 
of  the  three.] 

BoYiLL^  C.J.  The  question  submitted  to  us  in  this  case  was 
virtually  decided  in  Hilary  Term.  The  only  matter  upon  which 
the  Court  desired  further  information  was,  whether  the  descrip- 
tion of  the .  list  on  which  the  name  of  the  objector  appeared 
was  such  as  to  be  commonly  understood  in  the  borough.  The 
case  having  gone  back  to  the  revising  barrister  for  the  purpose  of 
ascertaining  that  fact,  he  has  returned  it  with  a  statement  which  is 
a  little  ambiguous.  But,  fairly  looked  at,  it  is  quite  evident  that 
he  did  not  mean  to  refer  to  the  description  of  the  abode  given, 
because  none  at  all  was  given,  but  to  refer  to  the  list  upon  which 
the  name  of  the  objector  appeared.  So  reading  the  additional 
statement,  I  am  of  opinion  that  it  meets  the  difficulty  thrown  out 
by  the  Court,  and  that  the  decision  of  the  revising  barrister  must 
be  affirmed. 

Eeatinq  and  Smith,  JJ.,  concurred. 

Bbett,  J.  The  new  finding  of  the  revising  barrister  brings  the 
case  exactly  within  the  principle  adverted  to  by  my  Lord  and  my 
Brother  WUles  on  the  former  occasion ;  and  our  judgment  affirm- 
ing the  decision  of  the  revising  barrister, is  in  strict  accordance 
with  the  decision  of  this  Court  in  Moon  v.  And/rew.  (1) 

Decision  affirmecL 
Attorney  for  appellant:  E.B.Faringion,for  W.  Leader,  Wigan. 

(1)  Law  Rep.  4  0.  P.  461.     ' 
[END  OP  REGISTRATION  CASES.] 
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GODWIN  V.  FRANCIS.  1870 

Principal  and  Agent — Misrepresentation  of  AtUhorUy — Measure  qf  Damages — * 

CorUraet  hy  Tdegram — Statute  of  IVauds, 

F.  and  four  others  were  joint  owners  of  an  estate,  which  they  were  desirous  of 
selling;  and  had  adrertised  for  sale.  F.,  representing  that  he  had  authority  firom 
his  oo-owners  to  do  so^  contracted  to  sell  the  estate  to  the  plaintiff,  and  sent  him 
an  abstract  of  title.  The  co-owners  repudiated  the  contract,  and  concluded  a 
sale  at  a  higher  price  to  another  person.  The  plaintiff,  nevertheless,  conceiying 
that  the  four  owners  had  hound  themselves  hy  the  terms  of  the  advertisement 
which  they  had  issued,  sued  them  for  hreach  of  contract^  and  continued  his  action 
after  they  had  all  sworn  in  answer  to  interrogatories  that  F.  had  no  authority  to 
make  the  contract,  and  was  nonsuited.  In  an  action  against  F.  for  this  misrepre- 
sentation of  authority : — 

HM,  that  the  proper  measure  of  damages  was :  1,  the  costs  of  investigating 
the  title ;  2,  the  costs  incurred  and  paid  hy  the  plaintiff  in  the  action  against 
Ihe  four,  down  to  the  time  when  the  answers  to  the  interrogatories  had  heen 
received  and  considered  hy  the  plaintiff^s  legal  advisers ;  8,  the  difference  hetween 
the  contract  price  and  the  market  price  of  the  estate,  and  that  the  sum  for  which 
the  estate  was  afterwards  sold,  was  primd  facie  evidence  of  the  latter.  But  that 
the  plaintiff  could  not  recover  for  the  loss  on  the  re-sale  of  horses,  &c.,  hought 
for  the  purpose  of  stocking  the  land,  without  notice  to  F.,  and  before  the  title 
bad  heen  investigated,  or  possession  of  the  land  given. 

The  plaintiff,  hy  letter,  offered  to  buy  an  estate  for  a  given  sum.  The  defendant 
answered  by  telegram,  '^Tour  offer  for  the  L.  estate  is  accepted."  The  instructions 
for  the  message  were  signed  by  the  defendant ;  but  the  telegram  received  by  the 
plaintiff  merely  contained  the  names  of  the  sender  and  the  receiver,  written  by 
the  oompany^s  clerk  in  the  usual  printed  form : — 

SemUe^  that  this  was  a  sufficient  signature  by  the  defendant,  under  the  Statute 
of  Frauds,  to  render  him  liable  to  be  charged  on  the  contract. 

The  third  and  only  material  count  of  the  declaration  stated  that 
the  defendant  by  warranting  the  plaintiff  that  he  was  authorized 
by  certain  others,  to  wit,  George  Brind,  John  Brind,  Walter 
Brind,  and  Joseph  Brind,  who  were  interested  together  with  the 
defendant,  in  a  certain  estate  called  the  Liddington  estate,  to  sell 
the  same  to  the  plaintiff  for  a  certain  price,  to  wit/  10,5007., 
agreed  with  the  plaintiff,  as  for  himself  and  the  others,  and  pro- 
cured the  plaintiff  to  agree  as  with  himself,  the  defendant,  and 
the  others,  that  the  defendant  and  the  said  others  should  sell  to 
the  plaintiff,  and  that  the  plaintiff  should  purchase  from  the 
defendant  and  the  others  the  said  estate,  for  the  said  sum  of 
10,500/.    And  the  plaintiff  did  all  things  necessary  on  his  part 
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1870  to  enable  him  to  sue  the  defendant  for  the  breach  thereinafter 
Godwin  incurred;  yet  the  defendant  was  not  authorized  by  the  said 
Ftj^ca,  ^'  ^^^  ^*  Brindy  W.  Brind,  and  J.  Brind,  to  sell  the  estate  to  the 
plaintiff  for  10,5007.;  by  means  of  which  premises  the  plaintiff' 
not  only  sustained  [special  damage  as  in  the  preceding  counts 
mentioned]  but  also  incurred  divers  expenses  in  proceeding  against 
the  defendant  and  the  others  for  breach  of  the  said  supposed  con* 
tract,  before  he  disoovered  that  the  defendant  had  not  such  autho- 
rity,  and  whilst  he  believed  that  the  defendant  had  such  authority, 
and  was  nonsuited  in  an  action  brought  on  that  contract  for  the 
breach  thereof  against  the  defendant  and  the  others,  by  reason  and 
in  consequence  of  the  defendant's  want  of  authority,  and  had  been 
compelled  to  pay  and  had  paid  the  costs  of  the  defence  to  the  said 
action,  &a 

The  defendant  pleaded  to  the  third  count :  fourthly,  that  he  did 
not  warrant  as  alleged ;  fifthly,  denial  of  the  agreement ;  sixthly,, 
that,  at  the  time  of  the  alleged  agreement,  procuring,  and  war- 
ranty, he  was  authorized  by  the  said  G.  Brind,  J.  Brind,  W.  Brind,. 
and  J.  Brind,  to  sell  the  estate  upon  the  terms  alleged.  Issue 
thereon. 

The  cause  was  tried  before  Lush,  J.,  at  the  last  summer  assizes 
at  Salisbury.  The  defendant,  in  right  of  his  wife,  was  interested 
jointly  with  her  four  brothers,  George,  John,  Walter,  and  Joseph 
Brind,  as  residuary  legatees,  in  an  estate  called  the  Liddington 
estata  The  owners  being  desirous  of  selling  the  property,  an. 
advertisement  was  issued,  which,  after  a  description  of  the  estate, 
contained  the  following  intimation, ''  To  treat  and  view  the  pro* 
perty,  applications  to  be  made  to  George  Brind,  of,  &c.,  or  Walter 
Brind,  of,  &c. ;  also,  to  John  Brind,  of  &c.,  or  to  Mr.  Benjamin 
Francis  (the  defendant),  Liddington  House,  Cardiff."  The  plaintiff, 
being  desirous  of  buying  the  property,  in  September,  1867,  entered 
into  a  correspondence  with  the  defendant,  and  by  letter  of  the 
14th  of  that  month  made  him  an  offer  of  10,0007.  for  it  The 
defendant  demanded  11,0007.  On  the  5th  of  October  the  plaintiff 
wrote  again,  offering  to  give  10,500/.  On  the  11th,  the^  plaintiff* 
wrote  again,  '<I  can't  see  the  estate  worth  more  than  my  offer, 
as  the  trade  is  gone  from  the  mill ;  the  repairs  will  be  very  con* 
siderable  on  the  buildings,  and  the  entry  upon  the  land  greatly 
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to  my  disadyontage.    As  ^verythiDg  has  been  sold  from  it,  I  must       1870 
be  at  great  expense  in  stocking  the  place,  as  I  must  buy  every-     Ooownr 
thing  at  a  market-price  for  horses  and  all  cattle."    On  the  13th     YnlifGi^, 
the  defendant  wrote^  "  I  will  write  to  my  co-partners  in  the  Lid- 
dington  estate  for  their  consent  to  your  terms ;"  and  on  the  18th 
he  wrote  again,  **  I  have  received  the  consent  of  four  out  of  five ; 
the  other  vdll  be  in  Cardiff  on  Saturday  (to-morrow),  and  no  doubt 
will  receive  his  consent  also ;  then  will  write  immediately/'    To 
this  the  plaintiff  replied  on  the  20th,  *^If  I  am  to  have  the 
Liddington  estate  for  the  price  I  offered,  it  must  be  settled  without 
delay,  as  the  season  is  going  on  for  cropping  the  ground  for  wheats 
and  I  find  the  entry  very  bad,  as  there  is  only  thirty  acres  of  wheat 
can  be  down  this  year."    On  the  22nd  the  plaintiff  received  the 
following  telegram : — 

''The  following  message  has  been  received  at  Blandford  Station, 
October  22nd,  1867,  from  Benjamin  Francis,  Canton,  near  Cardiffi 
to  Charles  Godwin,  Esq.,  Shroton  Brewery,  Blandford  :" — 

**  Your  offer  for  the  Liddington  estate  is  accepted.  Confirm 
yours  by  first  post." 

On  the  23rd  the  plaintiff  wrote  to  the  defendant,  *'  I  received 
your  telegram  last  night  accepting  my  offer  of  10,50021  for  the 
Liddington  estate,  manorial  rights,  and  rights  of  sporting,  as 
mentioned  in  your  letter  with  the  advertisement ;  and  I  consider 
myself  the  purchaser  at  that  sum.  Please  request  your  solicitor  at 
once  to  send  the  necessary  papers  to  Mr.  Swyer,  solicitor,  Shaftes* 
bury,  to  enable  him  to  prepare  the  conveyance." 

After  some  correspondence  between  the  solicitors  of  the  respec- 
tive parties,  an  abstract  of  title  was  sent  to  the  plaintiff's  solicitor 
on  the  29th  of  October ;  and  on  the  8th  of  November  the  plaintiff's 
solicitor  received  the  following  from  the  solicitors  of  the  supposed 
vendors : — **  We  have  seen  Mr.  George  Brind  on  the  subject  of  the 
sale  of  this  estate,  and  to  our  surprise  he  says  that  he  has  not  sold 
it  to  your  client,  nor  authorized  any  one  to  do  so,  and  that)  if 
Mr.  Francis  has  entered  into  any  treaty  with  your  client  as  to  the 
sale  of  the  estate,  he  has  done  so  solely  on  his  own  responsibility, 
without  being  authorized  by  him  or  his  co-trustee,  or  any  member 
of  the  family.  We  wrote  you  prior  to  sending  you  abstract  of 
title,  inquiring  as  to  the  circumstances,  &c.,  of  the  alleged  sale  to 
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1870       your  client,  but  have  received  no  reply*    We  shall,  therefore,  be 

GoDwiK     obliged  if  you  will  explain  this  matter." 

Frakoib.  I^  reply  to  this,  the  plaintiff's  solicitor  on  the  9th  wrote, — *^  I 
received  a  letter  from  Mr.  Williams,  of  Cardiff,  stating  that  he  was 
concerned  for  the  owners  of  the  Qstate,  who  had  arranged  to  sell  to 
Godwin,  subject  to  the  preparation  of  a  formal  contract,  which  he 
would  prepare  and  send  for  my  perusal.  I  wrote  in  reply  to 
Mr.  Williams,  telKng  him  that  the  letters  which  had  passed 
between  his  clients  and  mine  amounted  to  a  binding  agreement, 
and  that  there  seemed  to  be  no  necessity  for  a  further  contract 
being  prepared ;  but  that,  if  he  thought  it  desirable  to  have  a 
more  formal  contract,  it  should  contain  a  stipulation  as  to  the 
purchaser's  having  immediate  possession ;  and  I.  at  the  same  time 
requested  him  to  send  me  the  abstract  at  once,  as  Godwin  wished 
to  complete  as  soon  as  possible.  A  day  or  two  afterwards,  I  re- 
ceived the  abstract  from  you :  and  this  is  all  I  know  of  the 
matter." 

On  the  18th  the  solicitors  for  Mr.  George  Brind  again  wrote  to 
the  plaintiff's  solicitor  intimating  that,  whatever  might  have  been 
the  impression  of  Francis,  it  was  clear  that  neither  the  trustees 
nor  the  other  residuary  legatees  had  given  him  any  authority  to 
sell  the  estate.  On  the  28th  the  defendant  himself  wrote  to  the 
plaintiff: — ^'^I  am  sorry  there  should  have  been  any  misunder- 
standing in  the  matter  of  the  sale  of  the  Liddington  estate.  I 
thought  that,  subject  to  the  preparation  of  a  proper  contract, 
I  was  authorized  to  sell ;  but  it  now  appears  that  other  parties 
interested  take  a  differefnt  view  of  the  matter." 

The  contract  thereupon  was  not  carried  out  The  estate  was 
afterwards  sold  to  another  person  for  10,700?.  The  plaintiff  there* 
upon  sued  the  joint  owners  of  the  estate  for  the  alleged  breach 
of  contract.  In  answer  to  interrogatories  administered  by  the 
plaintiff,  the  joint  owners  all  swore  that  the  defendant  had  no 
authority  from  them  to  sell  the  estate,  though  they  admitted  that 
they  had  sanctioned  the  advertisement ;  and  the  defendant  himself 
stated  that^  though  he  had  no  express  authority  from  all,  he  was 
under  the  impression  that  they  would  all  concur  in  a  sale  provided 
the  sum  of  10,500?.  could  be  obtained.  The  plaintiff  continued 
the  action,  contending  that  the  owners  were  bound  under   the 
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terms  of  their  advertisement,  and  was  nonsuited.  (1)    He  then 
brought  this  action  to  recover  damages  from  the  defendant  for  his 

(1)  GODWIN  V.  BRIND  ajsd  Othbbs. 
Frincipdl  and  Agent^^Auihority  of  Agent, 

One  F.  and  four  other  persons  who  were  jointly  interested  in  an  estate  offered 
it  for  sale  by  an  advertisement  which  intimated  that,  *'  to  treat  and  view,**  appli- 
cations were  to  be  made  to  (among  others)  F. : — 

Hddj  that  this  was  not  holding  out  F.  as  a  person  authorized  to  enter  into  a 
contract  to  sell  the  property. 

Nov.  4, 1868.  Action  for  breach  of  a  contract  for  the  sale  of  an  estate,  tried 
hefore  Mellor,  J.,  at  the  Salisbury  summer  assizes,  1868.  It  appeared  that  the 
defendants,  George  Brind,  Walter  Brind,  John  Brind,  Joseph  Brind,  and  Benjamin 
Francis,  were  jointly  interested  in  an  estate  called  the  Liddington  estate,  near 
Cardiff;  and  that,  in  September,  1867,  the  plaintiff's  attention  being  drawn  to  an 
advertisement  offering  the  estate  for  sale,  and  intimating  that  applications  "  to 
treat  and  view  "  were  to  be  made  to  certain  persons  named,  and  amongst  them  to 
^  Benjamin  Francis,  Esq.,  Liddington  House,  Cardiff,**  he  put  himself  in  commu- 
nication with  Mr.  Francis,  and  ultimately  agreed  with  him  to  become  the  pur- 
chaser of  the  estate  for  10,500Z.;  but  that  the -other  four  persons  interested 
repudiated  the  authority  of  Francis  to  make  the  contract,  though  it  was  admitted 
that  they  authorized  the  issuing  of  the  advertisement. 

The  learned  judge  nonsuited  the  plaintiff,  on  the  ground  that  the  advertisement 
gave  Francis  no  authority  to  bind  his  co-proprietors  by  his  contract  for  the  sale 
of  the  estate. 

JET.  r.  CdU^  Q,C.f  in  Michaelmas  Term,  1868,  moved  for  a  new  trial,  on  the 
ground  of  misdirection.  He  submitted  that  the  advertisement  referring  intending 
purchasers  to  Francis  "  to  treat,"  made  him  the  agent  of  all  the  owners  of  the 
estate  to  bind  them  by  any  contract  which  he  might  in  consequence  enter  into  on 
their  behalf;  referring  to  Webster's  Dictionaty,  according  to  which  the  verb  "  to 
treat "  means,  **  to  negotiate,  to  settle,  to  come  to  terms  of  accommodation." 

BovUiL,  G.J.  I  am  of  opinion  that  my  Brother  Mellor  was  right  in  the  con- 
struction wbich  he  put  upon  the  advertisement,  and  that  there  should  be  no  rule. 
The  estate  which  was  offered  for  sale  belonged  to  five  joint  owners,  and  they 
caused  an  advertisement  informing  persons  who  might  be  desirous  of  purchasing 
it  that  applications  "  to  treat  and  view  "  were  to  be  made  to  certain  persons  de- 
scribed, one  of  whom  was  Francis.  This  undoubtedly  gave  Francis  authority  to 
enter  into  negotiations  and  to  receive  proposals  on  behalf  of  his  co-owners  and 
himself,  but  it  gave  him  no  authority  to  enter  into  a  contract  for  the  sale  of  the 
estate. 

Btues,  J.  I  am  of  the  same  opinion.  The  word  **  treat  **  receives  light  from 
the  word  •*  view,"  with  which  it  is  associated.  Who  is  to  view  ?  Not  the  seller, 
of  the  estate.  It  is  clear,  therefore,  that  the  language  of  the  advertisement  gave 
Francis  no  further  authority  than  to  receive  proposals,  not  to  make  a  contract 
which  should  bind  those  who  were  jointly  interested  with  him  in  the  property. 

KxATiKQ  and  Brett,  JJ.,  concurred. 

Utile  re/used. 
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1870  misrepresentation  of  authority  to  sell,  claiming  the  following  items 
Godwin  ^^  damage : — 27Z.  lis.  6i.  for  his  costs  of  investigating  the  title ; 
P^  2001.  for  the  loss  of  the  bargain ;  86i  13«.,  the  costs  which  he  was 
compelled  to  paj  to  George,  Walter,  and  John  Brind  in  the  former 
action;  877.  !«.,  the  costs  paid  on  the  same  occasion  to  Joseph 
Brind ;  642. 1«.,  the  costs  of  Francis ;  1617.  48.,  the  plaintiff's  own 
costs  of  that  action ;  and  1007.  for  loss  on  the  re-sale  of  stock : 
in  all,  7267. 10s.  6d. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  a  question 
reserved  as  to  whether  the  telegram  was  a  sufficient  contract 
in  writing  to  satisfy  the  Statute  of  Frauds,  and  also  subject 
to  a  motion  to  reduce  the  damages  to  such  sum  as  the  Court 
should  think  fit,  the  Court  to  be  at  liberty  to  draw  inferences  of 
feet 

Nov.  5, 1869.  Lopes,  Q.G.  (C.  Bowen  with  him),*moved  to  enter 
a  nonsuit  or  a  verdict  for  the  defendant,  on  the  ground  that  there 
was  no  such  contract  in  writing  as  would  have  supported  an  action 
against  the  five  if  Francis  had  acted  with  the  authority  of  his  co- 
owners  ;.  or  to  reduce  the  damages  as  agreed  at  the  trial.  This 
being  an  action  against  an  agent  for  falsely  representing  himself 
to  be  authorized  to  make  the  contract  for  the  sale  of  the  estate, 
it  was  incumbent  on  the  plaintiff  to  prove  a  contract,  such  as  would 
have  bound  the  principals  if  the  agent  had  had  the  authority  he 
represented  himself  to  have.  The  only  evidence  of  a  contract 
such  as  is  alleged  in  the  declaration  was,  the  telegram  of  the  22nd 
of  November,  1867.  That  was  signed  by  the  telegraph  company's 
clerk,  who  was  not  the  defendant's  agent  for  that  purpose.  Nor, 
in  fact,  can  an  agent  delegate  to  a  third  person  his  authority  to 
contract.  Consequently,  there  was  no  sufficient  contract  here  to 
satisfy  the  Statute  of  Frauds. 

[BoviLL,  C.J.  In  the  case  of  an  auctioneer  and  his  clerk,  the 
auctioneer  is  agent  for  the  purchaser  and  receives  the  name,  and 
the  clerk  usually  writes  it  down.  That  has  been  over  and  over 
again  held  to  be  a  sufficient  signature  to  satisfy  the  statute.] 

In  Pitts  V.  Beckett  ( 1),  it  was  doubted  whether  a  machine-copy 
of  a  contract  in  a  broker's  book  would  be  a  sufficient  writing  within 

(1)  13  M.  &  W.  743. 
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the  statute.     The  note  which  was  signed  by  Francis  and  sent  to       1870 
the  telegraph  office,  though  in  court,  was  not  put  in  evidence,  and     Godwin 
if  it  had  been  it  would  not  have  availed,  because  the  defendant     ^nj^oiB 
signed  it  as  instructions  to  the  telegraph  clerk.    He  did  not  add 
his  signature  as  part  of  the  message  to  be  sent,  or  with  the  inten- 
tion of  binding  himself  to  the  contract. 

[BoYiLL,  C.J.  This  point  does  not  appear  from  the  learned 
judge's  notes  to  have  been  taken  at  the  trial.  If  it  had  been,  the 
difficulty,  if  there  be  a  difficulty  from  the  message  signed  by  the 
defendant  not  having  been  put  in,  might  have  been  obviated.] 

As  to  the  damages,  it  is  clear  that,  as  to  some  of  the  items  at 
least,  the  plaintiff  is  not  entitled  to  recover. 

BoYiLL,  C.  J.  The  rule  may  go,  as  to  the  reduction  of  damages. 
But,  on  the  first  point,  I  think  there  should  be  no  rule.  The  action, 
so  far  as  this  matter  is  concerned,  is  for  breach  of  a  warranty  by 
the  defendant  that  he  had  authority  to  contract  for  the  sale  of  an 
estate.  The  allegation  is  that  the  defendant,  by  warranting  the 
plaintiff  that  he  was  authorized  by  certain  others,  to  wit,  &c.,  who 
were  interested  together  with  the  defendant  in  a  certain  estate,  to 
sell  the  same  to  the  plaintiff  for  10,500/.,  agreed  with  the  plaintiff, 
as  for  himself  and  the  others,  and  procured  the  plaintiff  to  agree 
as  with  himself,  the  defendant,  and  the  others,  that  the  defendant 
and  the  others  should  sell  to  the  plaintiff,  and  that  the  plaintiff 
should  purchase  from  the  defendant  and  the  others  the  said  estate 
for  10,5002.  The  objection  raised  is,  that  there  was  no  evidence  of 
any  agreement  in  writing  by  the  defendant  as  for  himself  and  the 
others  to  sell  the  estate  to  the  plaintiff;  and  the  question  is 
whether  the  defendant  did  profess  to  sell  as  for  himself  and  the 
others,  and  whether  there  is  a  sufficient  agreement  to  that  effect  to 
satisfy  the  Statute  of  Frauds.  Now,  it  must  be  taken  that  all  the 
materials  were  before  the  jury  for  the  purpose  of  raising  the 
point ;  amongst  others,  we  must  assume  that  the  telegram  was  put 
in.  The  instructions  for  the  telegram,  accepting  the  terms  prO" 
posed  by  the  plaintiff's  letter  of  the  5th  of  October,  1867,  were 
signed  by  the  defendant.  It  was  contended  that  that  was  not  a 
signature  of  the  contract,  the  paper  so  signed  being  mere  instruc- 
tions to  the  telegraph  clerk.  Assuming  that  argument  to  be  correct 
(though  I  am  not  prepared  to  adopt  it),  that  would  be  instruc- 
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1870  lions  to  the  company  to  do  that  which  in  the  ordinary  coarse  of 
GoDwm  their  business  is  done/  Now,  the  ordinary  course  of  business  is 
to  transmit,  to  write  out,  an  exact  copy  of  that  which  is  intended 
to  be  conveyed,  and  to  forward  it.  The  acceptance  of  the  plain- 
tiff's offer  is  in  the  body  of  the  document.  The  telegraph  clerk 
copies  it,  signs  it,  and  sends  it  to  the  plaintiff,  the  name  of  the 
seller  appearing  thereon.  A  correspondence  ensues  between  the 
parties  on  the  footing  that  there  had  been  a  binding  contract  for 
the  sale  of  the  estate ;  and,  if  the  defendant  had  authority,  it  is 
clear  that  what  was  done  did  constitute  a  binding  contract.  But» 
independently  of  that,  I  am  prepared  to  hold  that  the  mere  tele- 
gram written  out  and  signed  in  the  way  indicated  by  the  telegraph 
clerk,  if  done  with  the  authority  of  the  vendors,  would  hare  been 
a  sufficient  signature  within  the  Statute  of  Frauds.  It  is  not, 
however,  necessary  absolutely  to  determine  that,  because  we  have 
the  subsequent  correspondence,  which  passed  on  the  footing  of  the 
letter,  and  the  telegram  constituting  a  binding  contract. 

WiLLES,  J.  I  am  of  the  same  opinion.  It  must  be  taken  for  all 
practical  purposes  that  the  message  signed  by  the  defendant  and 
sent  to  the  ofBce,  and  the  telegram  which  was  forwarded,  were  both 
put  in.  It  would  have  been  idle  to  take  the  objection  in  any  other 
form,  because  the  subsequent  correspondence  shewed  that  the  tele- 
gram was  received  by  the  plaintiff;  and  the  paper  was  in  Court 
The  46th  section  of  the  Common  Law  Procedure  Act,  1854,  was 
expressly  intended  to  prevent  a  slip  of  this  kind  from  being  taken 
advantage  of,  and  to  render  it  unnecessary  to  send  a  cause  down 
for  a  new  trial  merely  on  the  ground  that  some  document  had  not 
been  formally  put  in.  Assuming,  then,  that  the  two  documents 
are  before  us,  the  question  is  whether  there  would  have  been  a 
su£Bcient  contract  in  writing  to  satisfy^  the  Statute  of  Frauds,  pro- 
vided the  defendant  had  the  authority  he  assumed  to  have.  The 
complaint  is  that  he  had  no  authority ;  and  it  does  not  lie  in  his 
mouth  to  say  that  he  had  not  the  authority  which  he  professed 
to  act  upon.  The  terms  of  the  message  are  sufficiently  set  out 
and  defined  in  the  correspondence  which  subsequently  took  place. 
By  it  the  defendant  professed  to  bind  himself  and  the  other  persons 
interested  jointly  with  him,  to  accept  the  plaintiff's  offer.  The 
message  was  left,  signed  by  the  defendant^  at  the  office  of  the 
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Telegraph  Company.     A  copy  was  sent  by  the  company  to  the        1870 
plaintiff,  and  authenticated  by  them  in  the  usual  way.      If  the      Godwd? 
message  so  sent  had  been  contained  in  a  letter  sent  by  post,  there     Yni^scm. 
can  be  no  doubt  that  would  have  been  a  sufficient  contract  to 
satisfy  the  statute.    That  is  because  the  General  Post  Office  has 
been  held  to  be  the  common  agent  of  the  parties  employing  it. 
For  that  reason  it  is  that  a  notice  of  dishonour  of  a  bill  of  ex- 
change may  be  transmitted  through  the  post.      That  reasoning 
does  not  apply  to  the  same  extent  to  the  Electric  Telegraph 
Company.    I  merely  mention  it  to  shew  why,  under  the  circum- 
stances of  this  case,  the  telegram  communicated  by  the  Telegraph  . 
Company,  the  common  agent  of  the  parties,  may  be  taken  in  con- 
junction with  the  correspondence  between  them  to  constitute  such 
a  contract  in  writing  as  will  satisfy  the  Statute  of  Frauds. 

Bbett,  J.  It  being  agreed  that  we  are  to  assume  that  both 
the  instructions  for  the  telegram  and  the  telegram  itself  were  put 
in,  I  think  there  is  abundant  evidence  that  the  defendant  entered 
into  such  a  contract  as  would  have  bound  himself  and  the  other 
persons  for  whom  he  professed  to  act,  if  he  had  had  authority  from 
them  to  make  the  contract  It  has  been  contended  that  the  signa- 
ture of  the  defendant  to  the  instructions  for  the  telegram  did  not 
amount  to  a  signature  to  the  acceptance  of  the  contract.  But  I 
think  there  is  evidence  that  the  defendant,  when  he  signed  the 
instructions,  intended  that  to  operate  as  his  signature  to  the  con- 
tract, and  that  it  constituted  a  binding  contract  signed  by  him, 
if  he  had  authority  to  enter  into  it.  Then,  it  was  objected  that 
the  defendant's  name  appearing  on  the  paper  received  by  the 
plaintiff  was  insufficient,  because  the  defendant  had  no  power  to 
delegate  to  the  telegraph  clerk  an  authority  to  sign  his  name.  I 
think,  however,  it  must  be  assumed  as  against  him  that  he  had 
authority  to  delegate  to  the  clerk  the  power  to  sign  for  him,  and 
that  the  signature  so  placed  was  binding  upon  him.  In  either 
point  of  view,  theifefore,  there  was  a  sufficient  signature  to  bind 
the  principals  if  the  defendant  .had  authority  to  enter  into  the 
contract  on  their  behalf.  (1) 

(1)  A  proposal  in  writiDg,  signed  hy     within  the  Statute  of  Frauds :   Reuss 
the  party  to  be  charged,  and  aocepted      v.  Ptckdey^  Law  Rep.  1  Ex.  342. 
by  parol,  is  a  sufficient  memorandum 
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1870  Jan.  15 ;  Feb.  5.    K  T.  Cole,  Q.C.  {Ledgard  with  him),  shewed 

Godwin  canse.  The  plaintiff  is  clearly  entitled  to  recover  the  costs  of 
Francis,  investigating  the  title ;  it  is  quite  novel  to  dispute  that  Then, 
secondly,  as  to  the  costs  of  the  former  action,  the  defendant  having 
represented  that  he  had  authority  to  contract  with  the  plaintiff  for 
his  oo-owners,  the  plaintiff  was  justified  in  commencing  an  action 
against  all  the  parties ;  it  was  the  natural  and  proximate  conse- 
quence of  the  representation  which  the  defendant  made :  CdUen  v. 
Wright  (1) ;  Biehardson  v.  Dunn  (2) ;  and  notes  to  Thompson  v. 
Davenport.  (3)  The  defendant's  letter  of  the  28th  of  November 
did  not  expressly  state  that  he  had  acted  without  authority ;  and 
the  plaintiff  was  clearly  justified,  as  a  reasonable  man,  in  proceed- 
ing with  the  action  notwithstanding.  Even  after  he  had  received 
the  answers  to  the  interrogatories  he  had  administered  to  the 
defendants,  there  was  some  ground  to  consider  that  they  were 
acting  in  collusion  with  one  another,  being  near  relatives ;  and 
the  plaintiff  was  entitled  to  proceed  with  the  action  to  satisfy  him- 
self that  this  was  not  the  case :  Spedding  v.  Novell,  (4)  Thirdly^ 
the  plaintiff  is  entitled  to  the  increased  value  of  the  estate ;  this 
appears  clearly  from  Ungell  v.  Fitch  (5),  in  which  the  distinction 
is  pointed  out  between  cases  in  which  the  contract  goes  off  for 
want  of  title,  and  cases  in  which  the  contract  is  voluntarily  broken 
by  the  defendant,  the  rule  that  the  plaintiff  should  not  recover 
damages  for  loss  of  bargain  applying  only  to  the  former.  Fourthly, 
with  respect  to  the  loss  on  the  purchase  of  stock,  the  plaintiff  had 
given  notice  to  the  defendant  that  he  should  require  to  make  such 
purchases,  and  he  is  entitled  to  recover,  therefore,  the  loss  that  he 
has  sustained. 

LopeSy  Q.C.  (0.  Bowen  with  him),  in  support  of  the  rule.  It  must 
be  admitted  that  the  defendant  is  liable  for  the  costs  of  investi- 
gating the  title.  With  respect  to  the  costs  of  the  preceding  action, 
it  is  clear  from  Spedding  v.  Novell  (4),  that  the  plaintiff  ought  not 
to  have  proceeded  with  it  after  he  had  received  the  answers  on  oath 
to  the  interrogatories;  and  that  he  cannot  recover,  therefore,  any 

(1)  7  E.  &  B.  301 ;  27  L.  J.  (Q.L.)  (3)  2  Sm.  L.  C.  6th  ed.  340. 
215.  (4)  Law  Rep.  4  0.  P.  212. 

(2)  8  C.  B.  (K.  S.)  C55 ;  30  L.  J.  .  (5)  Law  Rep.  3  Q.  B.  314 ;  in  error, 
(C.P.)  44.  Law  Rep.  4  Q.  B.  669, 
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subsequent  expenses ;  but  further,  before  he  commenced  the  action 1870 

he  had  received  the  defendant's  letter  of  the  28th  of  November,  Godwdt 
and  was  thereby  put  upon  his  guard,  and  he  ought  not,  therefore,  Fbakcu. 
to  have  commenced  the  action  without  at  any  rate  having  first 
communicated  with  the  defendant,  and  inquired  whether  he  still 
considered  he  had  had  authority  from  his  co-owners ;  if  the  plaintiff 
acted  rashly  in  bringing  the  action  he  is  not  entitled  to  recover 
his  costs.  Thirdly,  with  respect  to  the  loss  of  bargain,  the  cases 
are  not  quite  consistent^  the  distinction  between  Flureau  y. 
ThamhtU  (1),  and  Hopkins  v.  QraxArook  (2),  has  been  differently 
explained  in  Sikes  t.  WHd  (3)  and  Engiell  v.  FUch.  (4)  In  the 
former  it  seems  to  have  been  held  that  the  defendant  will  only 
be  liable  for  damages  for  loss  of  bargain  when  he  has  been  guilty 
of  misconduct,  and  the  defendant  in  this  case  is  not  accused  of 
having  acted  improperly.  It  is  clear  that  the  agent  who  is  sued 
in  this  form  of  action  cannot  be  liable  for  greater  damages  than 
the  principal  would  have  been  if  the  contract  had  been  binding  and 
he  then  had  broken  it.  Fourthly,  with  respect  to  the  purchase  of 
stock,  the  plaintiff  nowhere  stated  in  his  letters  that  he  was  going 
to  purchase  stock  before  the  contract  was  completed  and  he  had 
obtained  possession  of  the  land,  and  as  he  did  purchase,  it  was  at 
his  own  risk. 

BoYiLL,  G.J.  The  right  of  the  plaintiff  to  recover  his  costs  of 
investigating  the  title  being  admitted,  three  points  only  remain 
for  our  consideration ;  the  first  relates  to  the  costs  of  the  action 
brought  by  the  plaintiff  against  the  alleged  vendors,  which  failed 
on  the  ground  that  the  present  defendant  had  no  authority  from 
them  to  sell,  and  the  plaintiff  was  nonsuited  and  had  to  pay  his  own 
costs  and  those  of  the  defendants.  It  seems  to  me  that  the  present 
defendant,  having  entered  into  the  contract,  led  the  plaintiff  to 
believe  that  he  had  authority  to  do  so,  and  that  there  was  an 
implied  engagement  on  his  part  that  he  had  such  authority :  the 
plaintiff  was  fully  justified  in  acting  on  this  implied  representation, 
and  commencing  proceedings  agaitist  the  vendors,  and  the  defend- 

.   (1)  2  W.  Bl.  1078.  (3)  4  B.  &  S.  421 ;  32  L.  J.  (Q.B.) 

(2)  6  B.  &  C.  31.  376. 

(4)  Law  Bep.  3  Q.  B.  314;  in  error,  Law  Be|u  4  Q.  B.  659. 


306  COURT  OP  OOMICON  PLEAS.  [L.  R. 

1870  ant  must  pay  all  such  costs  as  have  been  reasonably  incurred  by 
Godwin  the  plaintiff  by  acting  on  this  representation.  It  would  be  fo^  the 
FBAKCI&  .1^17  ^  ^7  ^1^^^  ^8t8  have  been  so  reasonably  incurred :  Hughesr 
v.  Qraeme  (1) ;  and  we  have  now  to  decide  this  upon  the  eyidence 
in  their  place,  and  I  am  clearly  of  opinion,  as  I  have  said,  that 
the  action  was  reasonably  and  properly  commenced.  The  plaintiff 
was  entitled,  at  least,  to  the  distinct  denial  by  the  defendant  him- 
self of  his  authority  before  he  gave  up  his  claim  to  the  estate,  and 
I  find  no  such  denial  either  in  the  defendant's  letter  of  the  28tb 
of  November  or  elsewhere. 

The  question,  then,  is  whether  the  action  ought  to  have  been 
continued  after  certain  interrogatories  had  been  answered;  it 
seems  to  me,  that  after  the  plaintiff  had  obtained  distinct  denials 
on  oath  from  all  the  vendors^  including  the  defendant,  that  the 
lattier  had  authority  to  make  the  contract,  he  ought  to  have  dis- 
continued his  proceedings ;  instead  of  that,  he  determined  to  go 
on  with  them,  relying  on  another  ground,  viz.,  the  advertisements 
which  had  been  issued  with  the  vendor's  authority.  He  failed 
in  his  subsequent  proceedings,  because  he  acted  on  a  wrong  view 
of  the  law,  and  not  because  he  was  mistaken  in  respect  of  the 
authority  in  fact  given  by  the  vendors  to  the  defendant.  I  think, 
therefore,  that  the  plaintiff  is  not  entitled  to  recover  any  cost» 
incurred  after  the  interrogatories  had  been  answered  and  the 
answers  had  been  considered  by  the  plaintiff's  legal  advisers. 

The  next  point  is,  whether  the  plaintiff  is  entitled  to  recover 
damages  arising  from  the  loss  of  bargain ;  and  it  was  put  that  the 
price  at  which  the  estate  was  re-sold  must  be  treated  as  its  market 
price  in  the  absence  of  evidence  to  the  contrary. 

The  case  seems  to  me  to  turn  on  whether  these  damages  could 
have  been  recovered  from  the  vendors  if  the  defendant  had  had 
iauthority  from  them,  and  they  had  refused  to  fulfil  their  contract, 
and  we  must  assume  that  they  would  have  been  able  to  make  a 
good  title  if  they  had  chosen  to  do  so.  I  am  not  aware  of  any 
decision  in  which  it  has  been  held,  that  where  a  man  having  a 
good  title  refuses  to  convey  according  to  contract,  he  is  not  liable 
to  compensate  the  other  party  for  the  loss  of  his  bargain  as  well 
as  for  any  expenses  he  may  have  actually  incurred ;  the  contrary 

(1)  33  U  J.  (Q.B.)  835. 
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is  laid  down  in  Engell  v.  FUeh  (1),  and  I  do  not  see  that  Sikes       18T0 
Y.  Wild  (2)  is  inconsistent  with  it,  for  in  that  case  there  was  a     Godwin  ~ 
failure  of  title.    I  think,  therefore,  that  the  defendant  is  liable     fhancis. 
for  the  difference  between  the  contract  price  and  the  market  value 
of  the  estate,  and  that  the  price  at  which  it  was  re-sold  is  prim& 
facie  evidence  of  its  market  value. 

With  respect  to  the  last  item  of  damages,  viz.,  that  respecting 
the  stock  purchased  by  the  plaintiff,  it  seems  to  me  that  this  did 
not  naturally  flow  from  the  breach  of  contract ;  it  has  not  been 
shewn  to  my  satisfaction  that  the  purchase  of  stock  was  distinctly 
contemplated  by  the  parties  at  the  time  the  contract  was  made, 
and  I  do  not  think,  therefore,  that  the  plaintiff  was  entitled  to 
recover  under  this  head. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  first 
question  is,  whether  the  plaintiff  is  entitled  to  all  or  any  of  the  costs 
of  the  former  action.  That  depends  on  what  was  the  reasonable 
course  for  him  to  pursue  in  the  position  in  which  he  was  placed 
by  the  defendant.  There  can  be  no  doubt  there  was  at  first  much 
to  make  him  think  that  the  defendant  had  authority  to  sell  the 
estate,  and  expenses  had  been  actually  incurred  in  investigating  the 
title ;  in  the  course  of  that  investigation  one  of  the  vendors  wrote 
and  said  that  he  had  not  given  any  authority  to  the  defendant^ 
and  the  defendant  himself  wrote  what  was  at  most  an  equivocal 
letter,  saying  that  his  co-owners  denied  his  authority.  Now  the 
plaintiff  had  a  valuable  contract,  and  he  was  not  bound  to  sit 
down  without  it  and  do  nothing ;  he  was  no  doubt  in  a  position  of, 
difficulty,  and  I  am  not  at  all  prepared  to  say  he  did  not  follow  a 
reasonable  course  in  bringing  the  action  he  did.  He  may  well 
have  supposed  that  the  authority  of  the  agent,  which  often  involves 
questions  of  law  as  well  as  of  fact,  could  be  proved  notwithstanding 
those  letters,  and  the  plaintiff,  therefore,  it  seems  to  me,  took  the 
natural  and  not  imprudent  course  in  commencing  the  action; 
when,  however,  he  had  interrogated  the  vendors,  and  all  of  thenr 
denied  the  defendant's  authority,  there  was  no  room  to  doubt  what 
the  evidence  at  the  trial  would  be,  and  the  further  prosecution  of 

(1)  Law  Rep.  3  Q.  B.  314 ;  in  error,         (2)  4  B.  &  S.  421 ;  32  L.  J.  (Q.B.) 
Law  Bap.  4  Q.  B.  659.  .  375. 
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1870  the  aotion  then  became  impradent,  and  therefore  the  costs  beyond 
GoDwiH  that  time,  according  to  the  ordinary  mles,  cannot  be  recovered  in 
FBJurcxs.  ^^  action ;  the  costs  recovered  by  the  plaintiff  should  include 
any  that  were  incurred  in  laying  the  answers  before  counsel  for 
their  consideration.  Secondly,  as  to  the  defendant's  right  to  recover 
as  damages  the  difference  between  the  marketable  value  of  the 
estate  and  what  he  had  contracted  to  give  for  it;  to  this  I 
think  he  is  clearly  entitled :  he  is  entitled  to  what  will  recoup  him 
for  what  he  has  lost  by  the  contract  not  being  fulfilled.  The  result 
of  the  decision  in  Engdl  v.  FUeh  (1)  is  thus  stated  by  Kelly,  03. : 
*^  I  may  add,  that  we  think  that  this  would  be  so  in  all  cases  of 
this  kind,  excepting  those  within  the  rule  of  Flureau  v.  Thorn- 
hill  (2),  which  is  confined  to  the  single  case  of  fiedlure  of  title.*' 
K  it  had  been  shewn  that  the  vendors  were  insolvent,  it  might 
have  raised  different  considerations :  but  there  is  nothing  of  that 
kind  here,  and  there  is  nothing  to  shew  that  the  plaintiff  would 
not  have  recovered  these  damages  from  the  vendors  if  the  de- 
fendant had  had  authority  from  them  and  they  had  refused  to 
complete.  On  the  third  head  I  agree  with  my  Lord,  that  the 
plaintiff  is  not  entitled  to  succeed ;  supposing  nothing  had  passed 
between  the  plaintiff  and  defendant  on  the  subject  of  stocking  the 
farms,  these  damages  would  clearly  have  been  too  remote,  for  it 
could  not  be  said  to  have  been  in  the  contemplation  of  the  parties 
that  such  purchase  should  be  made  at  any  rate  before  the  contract 
had  been  carried  out  The  correspondence  relied  on  shews  the 
plaintiff  was  about  to  purchase  stock ;  but  I  am  not  at  all  satisfied 
it  could  be  gathered  from  the  letters  that  the  plaintiff  intended  to 
do  so  before  he  got  possession  of  the  farms. 

Bbett,  J.  I  am  of  the  same  opinion  with  respect  to  the  costs 
of  the  former  action.  I  think  the  plaintiff  is  entitled  to  recover 
them  up  to  the  time  that  the  answers  to  the  interrogatories  were 
received,  and  a  reasoDable  time  after  for  their  consideration,  but  not 
beyond.  It  is  not  necessary  to  decide  whether  the  distinct  denial 
by  the  defendant  that  he  had  authority,  with  no  other  evidence, 
would  have  made  it  unreasonable  for  the  plaintiff  to  proceed,  for 
his  letter  of  the  28th  of  November  clearly  contains  no  such  deniaL 

(1)  Iaw  Hep.  4  Q.  B.  at  p.  665.  (2)  2  W.  BL 1078. 


V. 

Francos. 
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After  the  interrogatories  bad  been  answered  I  think  the  plaintiff's        1870 

•case  was  hopeless,  and  he  oaght  not  to  have  gone  on.     Then,  as  to      Godwin 

the  increased  value  of  the  property,  I  think  the  plaintiff  would 

have  been  entitled  to  recover  from  the  vendors,  if  the  defendant 

had  had  the  authority  he  warranted,  the  estate  with  its  increased 

value ;  and  if  they  had  refused  to  convey,  he  could  have  recovered 

the  damages  now  claimed  against  them,  and  he  is  therefore  entitled 

to  recover  them  from  the  defendant.    Then,  thirdly,  with  respect 

to  the  plaintiff's  loss  in  xespect  of  the  purchase  of  stock,  I  think 

the  plaint  ff  is  not  entitled  to  recover.    It  was  purchased  before 

the  possession  of  the  property  had  been  given  to  him,  or  the  title 

investigated ;  and  I  do  not  think  the  defendant  was  bound  to  expect 

the  plaintiff  would  have  so  purchased  it^  or  that  the  correspondence 

amounted  to  notice  to  the  defendant  of  the  plaintifi^s  intention  to 

do  so. 

Rule  abecluie  to  reduce  the  damages  to  2271.  lis.  6d. 
(being  2002L  for  loss  of  bargain^  and 
211.  lis.  Qd.  cods  of  invesligaiing  tiUe\ 
and  the  costs  of  the  former  action  incurred 
up  to  the  time  when  the  defendants'  ansu>ers 
to  the  interrogatories  administer^  to  them 
ly  the  plaintiff  had  teen  considered  by  the 
plaintiff's  counsel. 

Attorneys  for  plaintiff:  Venning^  Robins,  &  Co.,  for  Swyer,  of 
ShafieAury. 

Attorney  for  defendant:  0.  T.  Foster,  for  R.  W.  Wiaiams, 
Cardiff. 
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1870  [IN  THE  EXOHESQUEB  OHAMBEB.] 

Feb.  7. 

ROBBBTS  V.  THE  BURY  IMPBOVEMENT  COMMISSIONERS. 

Budding  Contract^  Construction  of-^CertificaU  of  Architect — Party  taking 

advantage  of  his  own  wrong. 

The  plaintiff  contracted  to  erect  buildings  for  the  defendants  according  to  certain 
plans  and  drawings,  the  whole  to  be  completed  for  a  given  snm  by  a  day  named. 
By  clause  3  of  the  contract,  additions  or  alterations  were  not  to  invalidate  the 
contract,  but  were  to  be  added  to  or  deducted  from  the  contract-price  as  the 
architect  should  consider  just.  By  clause  4  the  architect  was  to  be  at  liberty  Uy 
give  fresh  drawings  and  so  to  vary  the  mode  in  which  the  work  was  to  be  done. 
By  clause  24  it  was  provided  that,  if  by  reason  of  additions,  &&,  or  in  consequence 
of  inclemency  of  weather,  or  for  want  or  alleged  deficiency  of  any  orders,  draw- 
ings, or  directions,  &c.,  the  contractor  should  in  the  opinion  of  the  architect  have 
been  unduly  delayed  or  impeded  in  the  completion  of  the  contract,  the  architect 
might  grant  an  extension  of  time  for  the  completion.  By  clause  27  it  was  pro- 
vided that,  in  case  the  contractor  should  fail  in  the  due  performance  of  any  part 
of  the  contract^  or  should  become  bankrupt,  &c.,  or  should  not,  in  the  opinion  and 
according  to  the  determination  of  the  architect,  exercise  due  diligence  and  make 
such  due  progress  as  would  enable  the  works  to  be  effectually  and  efficiently  com- 
pleted at  the  time  stipulated,  the  defendants  might  determine  the  contract  by 
notice,  and  take  possession  of  the  works,  plant,  and  materials,  and  use  or  sell 
them,  &c. ;  and  in  that  event  the  architect  was  by  clause  28  to  determine  what, 
if  anything,  should  be  paid  to  the  plaintiff.  By  clause  29  a  penalty  was  imposed 
on  the  plaintiff, for  any  default:  aud  by  clause  34  all  differences  were  to  be 
referred  to  the  architect,  whose  decision  was  to  be  final,  without  giving  any 
reasons. 

In  an  action  against  the  defendants  for  preventing  the  plaintiff  from  performing 
the  contract,  they  pleaded,  thirdly,  that  the  plaintiff  failed  in  the  due  performance 
of  certain  parts  of  the  work,  and  did  not  in  the  opinion  of  the  architect  exerdse 
due  diligence  and  make  such  due  progress  as  provided  by  clause  27,  and  as  would 
have  enabled  the  works  to  be  efficiently  and  effectually  completed  at  the  time 
agreed,  and  that  they  gave  the  plaintiff  a  notice  under  that  clause  that  they 
determined  the  contract,  and  took  possession  of  the  works,  &c. 

To  this  plea  the  plaintiff  replied, — 

2.  That  the  alleged  failure  and  non-exercise  of  due  diligence  by  the  plaintiff 
were  caused  by  the  default  of  the  defendants  and  the  architect  in  supplying  plans 
and  drawings  and  in  setting  out  the  land  and  defining  the  roads  and  giving  such 
particulars  as  would  enable  the  plaintiff  to  commence  the  works. 

3.  That  the  alleged  failure,  &a,  of  the  plaintiff  were  wholly  caused  by  reason 
of  matters  and  things  provided  for  in  clause  24,  by  reason  whereof  the  plaintiff 
was  in  fact,  and  in  the  opinion  of  the  architect,  unduly  delayed  and  impeded  in 
the  completion  of  the  contract ;  that  all  conditions  were  fulfilled,  &c.,  to  entitle 
the  plaintiff  to  have  an  extension  of  the  time ;  but  that  the  architect  Called  and 
neglected  to  grant  such  extension. 
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4.  A  similar  replication  to  the  third,  leaving  oat  the  words  "  and  in  the  opinion         I870 
•of  the  architect.** 


To  the  second  replication,  the  defendants  rejoined, —  ^^ 

1.  That  the  non-exercise  by  the  plaintiff  of  such  dne  diligence,  and  the  not    Bubt  Com- 
tnaking  by  the  plaintiff  of  such  due  progress,  were  not  in  the  opinion  and  accord-    vibsiokebs. 
ing  to  the  determination  of  the  architect  caused  by  the  acts  or  defaults  of  the 
-defendants  or  their  architect,  or  by  breaches  of  contract  by  the  defendants. 

2.  The  like,  and  further  that  the  opinion  and  determination  of  the  architect 
were  formed  and  arrived  at  upon  and  after  due  and  reasonable  consideration  of  the 
facts. 

Upon  demurrer,  the  Court  of  Common  Pleas  held  all  the  replications  to  be  bad 
m  substance,  and  the  rejoinders  to  be  good  in  substance,— on  the  ground  that,  the 
parties  having  constituted  the  architect  the  sole  judge,  his  certificate  justified  the 
•defendants  in  putting  an  end  to  the  contract. 

The  majority  of  the  Court  of  Exchequer  Chamber,  (Kelly,  C6.,  Channell,  B., 
Blackburn  and  Mellor,  JJ.)  agreeing  with  the  Court  below  that  the  third  and 
fourth  replications  were  bad,  reversed  their  decision, — ^holding  the  second  repli- 
cation to  be  good  in  substance,  and  the  two  rejoinders  thereto  bad ;  for  that — it 
"being  admitted  on  the  record  that  the  alleged  failure  of  the  plaintiff  to  use  such 
dne  diligence  and  to  make  such  due  progress  as  to  enable  him  to  complete  the 
works  by  the  day  spedfied  were  caused  by  the  failure  of  the  defendants  and  the 
architect  to  supply  plans  and  set  out  the  roads  necessary  to  enable  the  plaintiff 
to  commence  the  works ;  and  clause  27  not  conferring  a  power  upon  the  architect 
Ho  determine,  and  to  bind  the  plaintiff  by  his  determination,  that  the  defendants 
bad  not  by  their  own  wrongful  act  or  default  prevented  the  plaintiff  from  proceed- 
ing with  the  works,  although  they  had  in  fact  so  prevented  him, — ^the  rule  of  law 
applied,  which  exonerates  one  of  two  contracting  parties  from  the  performance  of  a 
tcontract,  where  the  performance  of  it  is  prevented  or  rendered  impossible  by  the 
wrongful  act  of  the  other  contracting  party. 

Cleasby  and  Pigott,  BB.,  dissented,  holding  that  the  architect  having  been 
constituted  the  final  judge  of  the  matter,  his  certificate  justified  the  defendants  in 
putting  an  end  to  the  contract,  under  clause  27. 

Ebbob  upon  a  judgment  of  the  Court  of  Common  Pleas  in  favour 
of  tiie  defendants  upon  demurrers.  (1) 

This  was  an  action  to  recover  damages  which  the  plaintiff  had 
sustained  by  reason  of  the  defendants  having  prevented  him  from 
completing  a  building  contract  which  he  had  entered  into  with 
them. 

The  first  count  of  the  declaration  stated  that,  after  the  passing 
of  the  Bury  Improvement  Act,  1846  (9  &  10  Yict  c.  ccxciii.),  and 
the  20  &  21  Yict  c  81,  and  after  the  defendants  had  been  duly 
constituted  a  burial  board,  a  certain  contract  was  entered  into 
between  the  plaintiff  and  the  defendants.    It  then  set  out  the 

(1)  Law  Bep.  4  C.  P.  756. 
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1870       contract,  and  averred  the  performance  of  all  conditions  precedent, 
BoBiBTs     a^id  ^^^  the  defendants  before  the  time  for  the  completion  of  the 
Bvbt'Oox-   ^^t"^^  ^y  *^®  plaintiff,  wholly  and  finally  and  wrongfully  refused 
to  permit  the  plaintiff  to  complete  the  same,  and  wholly  and  finally 
and  wrongfully  prevented  and  discharged  the  plaintiff  from  com- 
pleting the  same,  and  renounced  the  contract  on  their  part; 
whereby  the  plaintiff  was  deprived  of  profits,  &c. 
The  material  conditions  of  the  contract  were  the  following : — 

3.  '^  That  no  additions,  deductions,  alterations,  or  deyiations  made  or  permitted 
in,  to,  or  from  the  constraction  of  the  said  buildings  or  any  of  them,  shall  annul 
or  invalidate  the  contract ;  hut  the  value  of  the  same,  if  any,  shall  be  ascertained 
and  be  added  to  or  deducted  from  the  amount  of  the  contract,  as  the  case  may 
require,  by  and  according  to  the  judgment  of  and  the  admeasurements  and  valua- 
tions to  be  made  by  the  architect,  and  shall  have  regard,  amongst  other  consider- 
ations, to  any  deficiency  in  the  quantity,  quality,  or  disposition  of  the  materials 
or  labour  employed  in  or  about  any  such  additions,  alterations,  or  deviations 
respectively,  or  in  or  about  any  other  of  the  works  mentioned  or  referred  to  in  the 
contract,  for  which  purpose  any  defect  or  inferiority  in  the  quality,  quantity,  or 
disposition  of  the  materials  or  labour  employed  shall  be  held  and  deemed  a  devia- 
tion from  the  work  intended  by  the  contract,  and  shall  be  made  the  subject  of 
such  allowance  in  respect  of  the  defect  or  inferiority  of  the  quantity,  quality,  or 
disposition  of  the  materials  and  labour  so  employed,  as  the  architect  shall  consider 
just  and  equitable." 

4.  **  That  the  architect  shall  have  full  power  and  authority  from  time  to  time 
and  at  all  times  to  make  and  issue  such  further  drawings  and  to  give  such  further 
instructions  and  directions  as  may  appear  to  him  necessary  or  proper  for  the 
guidance  of  the  .contractor  and  the  good  and  sufficient  execution  of  the  works 
according  to  the  terms  of  this  specification ;  and  the  contractor  shall  receive,  exe- 
cute, and  obey  and  be  bound  by  the  same  according  to  the  true  intent  and  mean- 
ing thereof,  and  as  fully  and  effectually  as  though  they  had  accompanied  or  had 
been  mentioned  or  referred  to  in  the  specification ;  and  he  (the  architect)  may 
also  alter  or  vary  the  levels  or  position  of  any  of  the  buildings  contemplated  by 
this  specification,  or  order  any  further  and  other  works  and  buildings  not  contem- 
plated by  this  specification  or  the  contract,  or  may  order  any  of  the  buildings 
contemplated  thereby  to  be  omitted,  or  may  order  any  work  or  any  portion  of 
works  executed  or  partially  executed  to  be  removed,  changed,  or  altered,  and,  if 
needful,  that  other  work  shall  be  substituted  instead  thereof,"  &c. 

24.  "  Provided  always  that  if,  by  reason  of  any  additions  to  or  enlargements  of 
the  works  (which  additions  or  enlargements  the  architect  is  hereby  authorizeck 
to  make),  or  for  any  other  just  cause  arising  with  the  burial  board  or  the  architect,, 
or  in  consequence  of  any  unusual  inclemency  of  weather,  or  for  want  or  for  alleged 
want  or  deficiency  of  any  orders,  drawings,  or  directions,  or  by  reason  of  any  diffi- 
culties, &C.,  or  differences  whatsoever  and  howsoever  occasioned,  the  contractor 
shall  in  the  opinion  of  the  architect  have  been  unduly  delayed  or  impeded  in  the 
completion  of  his  contract,  it  shall  be  lawful  for  the  architect  to  grant  from  time 
to  time,  by  writing  under  his  hand,  such  extension  of  time,  and  to  assign  sucb 
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other  day  or  days  for  completioOy  as  to  him  may  seem  reasonable,  without  thereby        1870 
prejudicing  or  in  any  manner  affecting  the  validity  of  the  contract  or  the  suffi- 
ciency in  the  tender ;  and  any  and  every  such  extension  of  time  shall  be  deemed 
to  be  in  full  compensation  and  satisfaction  for  or  in  respecb  of  any  and  every    Busy  Oom- 
actual  and  probable  loss  or  injury  sustained  or  sustainable  by  the  contractor  in    KUsmxcBfl. 
the  premises,  and  shall  in  like  manner  exonerate  him  from  any  claim  or  demand 
on  the  part  of  the  burial  board  for  or  in  respect  of  the  delay  occasioned  by  the 
cause  or  causes  in  respect  of  which  any  and  every  such  extension  of  time  shall 
Lave  been  made,  but  not  further  or  otherwise,  or  for  or  in  respect  of  any  delay 
continued  beyond  the  time  mentioned  in  such  writing  or  writings  respectively.'* 

27.  **  That  it  shall  be  lawful  for  the  burial  board,  in  case  the  contractor  shall 
fail  in  the  due  performance  of  any  part  of  his  undertaking,  or  shall  become  bank- 
rupt or  insolvent,  or  shall  compound  with  his  creditors  or  propose  any  composition 
to  his  creditors  for  the  settlement  of  their  debts,  or  shall  carry  on  or  propose  to 
carry  on  his  business  under  inspectors  on  behalf  of  his  creditors,  or  shall  commit 
any  act  of  bankruptcy,  or  shall  not  in  the  opinion  and  according  to  the  deter- 
mination of  the  architect  exercise  due  diligence  and  make  such  due  progress 
as  would  enable  the  works  to  be  effectually  and  efficiently  completed  at  the  time 
and  in  the  manner  aforesaid,  to  determine  the  contract  by  a  notice  in  writing 
under  the  hand  of  the  clerk  of  the  burial  board,  and  to  enter  upon  and  take 
possession  of  the  said  works,  and  of  the  plant,  tools,  and  materials  of  the  con- 
tractor, and  use  or  sell  or  use  and  sell  the  same  as  the  absolute  property  of  the 
burial  board." 

28.  "  That,  in  case  of  the  contract  being  so  determined,"  the  board  "  may  engage 
workmen  and  provide  materials,"  &c.,  in  such  manner  as  the  architect  may  think 
necessary  and  proper  for  completing  the  works,  &c.,  and  the  architect  "  shall  fix 
and  determine  what  amount,  if  any,  is  then  reasonably  earned  by  the  contractor  in 
respect  to  work  actually  done,  and  in  respect  of  the  valud  of  any  materials,  &a, 
provided  by  the  contractor  and  taken  to  by  the  board,"  &c, 

29.  "  That,  in  case  the  contractor  shall  fail  in  the  due  performance  of  his  con- 
tract by  and  at  the  times  hereinbefore  mentioned  or  referred  to  (or  at  other  the  day 
ar  days  to  which  the  period  of  completion  may  have  been  extended),  he  shall  be 
liable  to  pay  to  the  burial  boazd,  as  and  for  'liquidated  damages,  the  sum  of  1/. 
per  cent,  on  the  amount  of  the  accepted  tender,  for  each  and  every  week  which 
may  elapse  between  the  appointed  and  actual  time  of  completion  and  delivery 
hereinbefore  mentioned  or  provided  for,  or  the  burial  board  may  deduct  the  same 
from  any  moneys  in  their  hands  due  or  to  become  due  to  the  contractor." 

84.  **  That,  in  case  of  any  doubts,  disputes,  or  differences  arising  or  happening 
touching  or  concerning  the  erections  and  buildings,  or  any  of  them,  or  relating  to 
the  quantities,  &c.,  of  work  done  or  to  be  done  by  the  contractor,  &c.,  such  doubts, 
disputes,  &c,  shall  be  referred  to  the  architect ;  and  the  architect  shall  not  be  re- 
quired or  be  compellable  to  answer  or  explain  any  matter  touching  or  relating  to 
any  certificate  or  award  made  by  him,  or  to  state  or  shew  how  or  why  or  in  what 
manner  or  on  what  grounds  he  settled  or  determined,  or  omitted  to  settle  or  deter- 
mine, any  matter  whatsoever,  nor  shall  be  required  or  be  compellable  in  any  way 
to  state  his  reasons  for  any  proceedings  he  may  take  or  direct  to  be  taken  in  or 
about  the  premises,"  &c. 

36.  "  If  the  works  are  let  in  one  contract,  the  whole  to  be  completed  on  or 
before  the  2nd  of  October,  1868." 
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1870  Third  plea, — ^that  the  plaintiff  failed  in  the  due  performance  of 

itoDERn  certain  parts  of  his  undertakiDg,  and  did  not,  in  the  opinion  and 
Ui  ry'cou-  according  to  the  determination  of  the  said  architect,  and  within 
MiBsic'XBBs.  ijie  meaning  of  the  agreement,  exercise  due  diligence  and  make 
such  due  progress  as  provided  in  and  by  the  27th  clause  above 
mentioned,  and  as  would  have  enabled  the  said  works  to  be  effec- 
tually and  efficiently  completed  at  the  time  and  in  the  manner  by 
the  agreement  provided ;  that  all  things  happened,  &c.,  to  entitle 
the  defendants  under  and  according  to  the  provisions  of  the  agree- 
ment to  give  the  notice  and  proceed  in  the  manner  thereinafter 
mentioned ;  that  thereupon  the  defendants  served  upon  the  plain- 
tiff a  notice  (setting  out  a  notice  that  the  defendants  availed  them- 
selves of  the  27th  condition  to  determine  the  contract,  and  take 
possession  of  the  works,  plant,  tools,  and  materials  of  the  plaintiff) ; 
and  that  they  thereupon  accordingly  determined  the  said  contract, 
and  took  possession  of  the  said  works  and  of  the  plant,  tools,  and 
materials  of  the  plaintiff,  as  by  the  27th  clause  provided,  &c. 

Second  replication  to  the  third  plea, — ^that  the  architect  did  not 
at  any  time  grant  an  extension  of  time  for  the  performance  and 
completion  of  the  contract;  and  that  the  alleged  failure  of  the 
plaintiff  in  that  plea  mentioned,  and  the  non-exercise  by  the  plaintiff 
of  such  due  diligence  as  therein  mentioned,  and  the  not  making  by 
the  plaintiff  of  such  due  progress  as  therein  mentioned,  were  caused 
and  occasioned  by  the  delay  and  default  of  the  defendants  and  the 
architect  in  supplying  plans  and  drawings,  and  delay  and  default 
of  the  defendants  and  their  architect  in  setting  out  the  land  and 
defining  the  roads  and  giving  such  particulars  as  would  enable  the 
contractor  to  commence  the  specified  works,  and  not  otherwise. 

Third  replication  to  the  third  plea, — ^that  the  alleged  failure  by 
the  plaintiff  in  the  third  plea  mentioned,  and  the  non-exercise  by 
the  plaintiff  of  such  due  progress  as  therein  alleged,  were  wholly 
caused  and  occasioned  by  reason  of  causes,  matters,  and  things  pro- 
vided for  in  and  by  the  24th  clause,  by  reason  whereof  he  (the 
plaintiff)  was  in  fact  and  in  the  opinion  of  the  architect  unduly 
delayed  and  impeded  in  the  completion  of  the  contract ;  and  that 
all  conditions  were  performed  and  all  things  existed  and  happened, 
and  all  times  elapsed,  to  entitle  him  the  plaintiff  to  have  granted 
to  him  by  the  architect  an  extension  of  time,  and  to  have  another 
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day  assigned  for  completion  of  the  contract;   nevertheless  the       i870 
architect  wholly  failed  and  neglected  to  grant  any  extension  of     kodebto 
time  whatever  to  the  plaintiff,  or  to  assign  any  other  day  or  days    bur/com- 
whatever  for  the  completion  of  the  contract  by  the  plaintiff,  wasioNKRa. 

Fourth  replication  to  the  third  plea, — the  plaintiff  repeats  the 
several  statements  in  the  third  replication  mentioned,  with  the 
exception  of  the  words  **  and  in  the  opinion  of  the  said  architect." 

Second  rejoinder  to  the  second  replication  to  the  third  plea, — 
that  the  non-exercise  by  the  plaintiff  of  such  due  diligence  as 
therein  mentioned,  and  the  not  making  by  the  plaintiff  of  such  due 
progress  as  therein  mentioned,  were  not  in  the  opinion  and  accord- 
ing to  the  determination  of  the  architect  caused  and  occasioned 
by  the  acts  and  orders,  or  by  the  neglects,  defaults,  and  hindrances 
of  the  defendants  or  their  architect,  or  by  breaches  of  the  contract  by 
the  defendants. 

Third  rejoinder  to  the  second  replication  to  the  third  plea,^-the 
defendants  repeat  the  statements  in  the  next  preceding  rejoinder 
mentioned,  and  further  say  that  the  said  opinion  and  determination 
of  the  architect  were  formed  and  arrived  at  upon  and  after  due, 
reasonable,  proper,  and  bon&  fide  consideration  of  the  &cts  and 
circumstances  relating  to  such  £ulure  and  non-exercise  of  due 
diligence. 

The  defendants  demurred  to  the  second,  third,  and  fourth  repli- 
cations to  the  third  plea ;  and  the  plaintiff  demurred  to  the  second 
and  third  rejoinders  to  the  second  replication.    Joinders. 

Upon  the  argument  of  the  demurrers,  the  Court  of  Common 
Fleas  held  (1)  that,  notwithstanding  the  absence  of  due  diligence 
on  the  contractor's  part  in  proceeding  with  the  works  might  have 
been  occasioned  by  the  default  of  the  defendants  themselves  or 
their  architect,  yet  the  defendants  were  entitled,  under  the  27th 
condition,  to  determine  the  contract  upon  the  certificate  of  the 
architect 

The  plaintiff  thereupon  brought  error. 

The  case  was  argued  in  the  Exchequer  Chamber  at  the  sittings 
in  error  after  Michaelmas  Term  last,  by  Jfontsfy,  Q.C.  (B.  G. 
WiOiams  with  him),  for  the  plaintiff,  and  by  Hdker,  Q.C.  (C. 

(1)  Law  Rep.  4  C.  P.  766. 
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BiMseil  with  him),  for  the  defendants.  The  following  authorities 
were  cited : — 

For  the  plaintiff, — Holme  y.  Ouppy  (1),  Russdl  y.  Da  Bamr 
deira  (?),  and  Wedtoood  v.  Secretary  of  State  for  India.  (3) 

For  the  defendants, — Scott  v.  Liverpool  Corporation  (4),  Stadhard 
V.  Lee  (5),  Manor  v.  FiM  (6),  and  Clarke  v.  Wateon.  (7) 

Cur.  adv.  vuU. 

The  learned  Jadges  differing  in  opinion,  Cleasbt,  B.,  delivered 
the  judgment  of  Figott,  B.,  and  himself: — 

This  is  an  action  to  recover  damages  which  the  plaintiff  alleges 
he  has  sustained  by  reason  of  the  defendants'  preventing  him  from 
completing  a  contract  which  he  had  entered  into  with  them  for 
erecting  certain  boundary  walls  and  other  buildings. 

The  declaration,  after  setting  out  the  contract,  alleges  that  the 
plaintiff  had  performed  all  conditions  to  entitle  him  to  complete 
the  contract,  but  that  the  defendants  wrongfully  prevented  him  from 
completing  the  same,  and  renounced  the  contract  on  their  part 

The  defendants  by  their  third  plea  justify  having  done  so,  under 
a  clause  in  the  specification  (which  forms  part  of  the  contract),  by 
which  they  are  entitled  to  determine  the  contract  by  notice  in 
writing,  and  to  enter  and  take  possession  of  the  plant,  &c.,  in  case 
the  plaintiff  shall  not,  in  the  opinion  and  according  to  the  deter- 
mination of  the  architect,  exercise  due  diligence  and  make  such 
due  progress  as  will  enable  the  works  to  be  completed  efficiently 
and  effectually  within  the  time  agreed.  The  plea  then  alleges  that, 
according  to  the  determination  of  the  architect^  the  plaintiff  did 
not  exercise  due  diligence  and  make  such  due  progress,  and,  after 
setting  out  the  notice  in  writing,  justifies  the  act  complained  of. 

To  this  plea  there  are  several  replications.  The  second  leplica- 
tion  alleges  that  the  architect  had  not  granted  any  extension  of 
time  for  the  completion  of  the  contract,  and  that  the  alleged 
failure  of  the  plaintiff  to  make  due  progress  was  caused  and  occa- 
sioned by  the  delay  and  default  of  the  defendants  and  the  architect 

(1)  3  M.  &  W.  887.  (5)  3  B.  &  S.  864  ;  82  L.  J.  (Q.B.) 

(2)  13  0.  B.  (N.  S.)  149 ;  32  L.  J.   76. 

(C.P.)  68.  (6)  6  Ex.  829 ;  20  L.  J.  (Ex.)  68. 

(3)  7  L.  T.  (N.  S.)  736.  (7)  18  0.  B.  (N.  S.)  278 ;  34  L.  J. 

(4)  1  Giff.  216 ;  27  L.  J.  (Ch.)  641.   (C.P.)  148. 
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in  supplying  plans  and  drawings  and  in  setting  out  the  lands  and 
defining  the  roads^  and  in  giving  instructions  so  as  to  enable  the 
plaintiif  to  commence  the  works,  and  not  otherwise. 

There  is  a  demurrer  to  this  replication,  upon  which  the  principal 
question  arises :  but  there  are  also  two  rejoinders  to  it,  which  are 
also  demurred  to.  The  effect  of  both  is,  that,  according  to  the 
opinion  and  determination  of  the  architect,  the  undue  delay  of  the 
plaintiff  was  not  caused  by  the  acts  or  defaults  of  the  defendants. 

The  question  which  arises  upon  the  pleadings  is,  whether  it  is  a 
good  answer  to  a  plea,  setting  up  the  authority  of  the  defendants 
to  put  an  end  to  the  contract  upon  the  determination  of  the 
architect  that  the  plaintiff  is  not  exercising  due  diligence  and 
making  such  due  progress  as  will  enable  the  works  to  be  completed 
efficiently  by  the  time  agreed,  to  reply  that  the  defendants  and 
their  architect  had  themselves  been  guilty  of  delay  on  their  part 
in  providing  plans  and  setting  out  the  ground,  and  had  so  caused 
the  delay  and  want  of  progress  on  the  part  of  the  plaintiff 

This  depends  upon  the  proper  construction  of  the  contract ;  and, 
to  arrive  at  that,  we  must  consider  what  the  subject-matter  of  the 
contract  is,  and  what  are  its  terms. 

The  defendants  are  a  public  body,  the  Bury  Improvement  Com- 
missioners ;  and,  being  also  a  burial  board,  were  about  to  inclose  a 
cemetery  with  boundary  walls,  and  to  erect  chapels  and  other 
buildings ;  and  the  plaintiff,  being  a  builder,  entered  into  the  con- 
tract stated  in  the  declaration,  which  bears  date  the  2nd  of 
October,  1866,  by  which  he  agreed  to  execute  the  works  for  the 
sum  of  9767/.,  within  the  time  and  according  to  the  plans  and  in 
the  manner  stated  in  the  specification. 

The  important  clauses  of  the  specification  form  part  of  the 
declaration,  and  from  them  it  appears  that  the  works  were  to  be 
executed  according  to  certain  plans  and  drawings  which  were 
annexed  to  the  specification,  that  additions  and  omissions  were  not 
to  annul  the  contract,  but  that  they  should  be  added  to  or  deducted 
from  the  contract  price  by  the  architect;  and  by  clause  4  the 
architect  was  to  be  at  liberty  to  give  fresh  drawings,  and  so  to  vary 
the  mode  in  which  the  work  was  to  be  done,  and  also  to  order  further 
works  not  comprised  in  the  contract  to  be  executed,  and  works 
comprised  in  it  to  be  omitted ;  and  the  plaintiff  was  to  furnish,  on 
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signing  the  contract^  a  schedule  of  prices  for  the  pnrpose  of  esti- 
mating the  value  of  additions  and  deductions. 

There  j's  by  clause  24  a  provision  enabling  the  architect  firom 
time  to  time,  for  certain  specified  causes,  by  writing  under  his  hand, 
to  extend  the  time  for  completing  the  works.  This  clause  wiU  be 
afterwards  more  particularly  adverted  ta 

The  27th  clause  is  the  important  one  upon  which  the  question 
in  this  case  turns.  It  is  obvious,  from  the  nature  of  the  works 
contemplated  by  the  contract,  that  it  was  essential  that  the  defend- 
ants should  have  some  means  of  insuring  the  completion  of  the 
works  at  or  about  the  time  agreed.  It  would  not  have  been  suffi- 
cient for  them  to  have  an  action  for  the  delay,  or  even  an  action 
for  any  agreed  penalties  for  delay :  what  they  required  was  the 
specific  performance  of  the  thing  itself;  otherwise,  the  works  might 
be  delayed  indefinitely,  and  no  legal  redress  would  be  adequate. 

In  order  to  insure  this,  the  27th  clause  is  inserted ;  as  is  not  un- 
usual in  works  of  a  public  nature.  By  that  clause  the  defendants 
are  authorized  in  certain  events  to  put  an  end  to  the  contract  by 
notice  in  writing,  and  to  enter  upon  and  take  possession  of  the 
works  and  materials  upon  the  ground,  and  plant,  and  to  use  or  sell 
them  as  their  own  property. 

In  connection  with  this  it  is  proper  to  bear  in  mind  that  by  the 
28th  clause  provision  is  made  for  the  completion  of  the  works  by 
the  defendants  themselves,  and  for  the  payment  to  the  plaintiff  for 
all  work  actually  done  when  possession  is  taken,  as  well  as  for  the 
value  of  the  materials,  implements,  and  tools  provided  by  the  con- 
tractor and  taken  to  by  the  burial  board ;  so  that  the  27th  clause, 
for  determining  the  contract^  the  necessity  for  which  we  have 
pointed  out,  is  thus  deprived  of  its  apparently  penal  character. 

The  events  under  which  the  defendants  are  entitled  to  put  an 
end  to  the  contract  are  various, — ^the  bankruptcy  of  the  plaintiff, 
and  events  of  that  nature ;  and  then  follow  the  words  which  give 
rise  to  the  present  question,  viz.  in  case  '*  the  contractor  shall  not, 
in  the  opinion  of  and  according  to  the  determination  of  the 
architect,  exercise  due  diligence  and  make  such  due  progress  as 
would  enable  the  works  to  be  effectually  and  efficiently  completed 
at  the  time  and  in  the  manner  aforesaid." 

The  object  of  wording  the  clause  in  this  way,  and  making  the 
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determination  of  the  architect  the  test,  is  obvious.    The  patting        1870 
an  end  to  the  contract,  and  seizing  the  property  of  the  contractor,     £obkbis 
is  an  act  involving  serious  consequences,  as  this  case  shews ;  and    d^^'com- 
therefore  it  is  essential  to  ascertain  beforehand  the  existence  of  the   misuonbiw. 
state  of  things  upon  which  the  right  depends.   If  the  right  to  enter 
depended  only  upon  the  default  of  the  plaintiff,  the  plaintiff  would 
probably  deny  the  default,  and  there  would  be  a  resistance  and  con- 
flict when  the  entry  was  made ;  and  therefore  provision  is  made  for 
placing  this  matter  upon  the  footing  of  an  ascertained  fact;  and 
the  determination  of  the  architect  that  the  contractor  is  not  making 
due  progress  is  to  entitle  the  defendants  to  take  possession  and 
complete  the  works  themselves. 

The  result  of  this  consideration  of  the  contract  is,  to  satisfy  us 
that  this  term  is  an  essential  part  of  the  contract  as  long  as  the 
contract  subsists  and  is  being  acted  on,  and  that  it  cannot  under 
any  circumstances  be  struck  out  of  it.  To  strike  it  out  would  be 
to  make  a  new  and  different  contract:  and,  if  it  remains  a  part  of 
the  contract,  it  follows  that  it  is  lawful  to  act  upon  it. 

That  being  so,  there  is  no  doubts — as  appears,  indeed,  by  the 
dedaratioD, — that  the  plaintiff  was  executing  the  works  under  the 
contract  as  originally  entered  into ;  it  was  subject  to  this  right  of 
the  defendants ;  and  the  plea  shews  that  the  determination  of  the 
architect  had  been  given,  and  due  notice  of  it  in  writing;  and 
therefore  the  act  complained  of  is  well  justified. 

The  replication  is  insufficient^  because  it  does  not  shew  that  this 
clause  was  not  in  operation  and  could  not  be  legally  acted  on.  It 
alleges  in  substance  that  there  had  been  some  default  in  the  de- 
fendants and  in  the  architect  in  providing  plans,  defining  roads, 
&c.,  and  that  this  default  had  caused  the  plaintiff  to  be  behind.  It 
ought  not  to  be  lost  sight  of  that  the  defaults  specified  are  not 
wrongful  acts  of  the  defendants  themselves ;  such,  for  instance,  as 
keeping  the  plaintiff  out  of  possession  of  the  land ;  but  they  are 
more  properly  neglects  of  duty  on  the  part  of  the  architect,  as  will 
be  more  particularly  pointed  out  hereafter. 

This  might  have  been  a  good  replication,  if  the  plea  had  been 
founded  on  the  actual  neglect  and  delay  of  the  plaintiff :  but  the 
plea  is  equally  good,  whether  there  had  or  had  not  been  actual 
neglect  and  delay  on  the  part  of  the  plaintiff, — the  parties  having 
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1870       agreed  that  the  determination  of  the  architect  shall  settle  that 
BoBCBTB     Matter,  so  as  to  bar  the  inquiry  into  the  actual  fact.    It  would 
*•         clearly  be  no  answer  to  this  plea  to  ^allege  that  there  had  in  fact  been 
sciBsioNEBB.   uo  waut  of  duc  diligence  or  of  making  due  progress.    A  very  little 
consideration  will  shew  how  difficult,  almost  impossible,  it  would 
be  for  a  judge  and  jury  to  master  a  multitude  of  plans  and  drawings 
and  voluminous  specifications,  so  as  to  arrive  at  a  satisfactory  con- 
clusion, or  even  to  investigate  such  a  matter.    The  difficulty  would 

ft 

only  increase  the  expense  of  the  attempt,  which  would  nevertheless 
be  soon  given  up.  The  architect,  who  prepared  the  plans  and 
specifications,  and  who  knows  what  was  to  be  done  in  the  first 
instance,  what  had  been  done,  and  what  remained  to  be  done,  and 
who  had  watched  throughout  the  progress  of  the  works,  and  been 
in  constant  communication  with  the  builder,  is  the  only  person 
capable  of  determining  such  a  matter ;  and  the  parties  have  there- 
fore agreed  to  be  bound  by  his  determination. 

If  the  plea  had  been  founded  upon  the  actual  neglect  and  delay 
of  the  plaintiff,  so  as  to  make  that  a  fact  to  be  tried  by  the  jury,  as 
the  claims  for  penalties  would  have  been  under  the  29th  dause, 
then  the  case  of  Holmes  v.  Guppy  (1),  and  other  authorities  to  the 
same  effect  referred  to  in  the  argument  (which  indeed  only  apply 
a  maxim  of  the  common  law),  would  have  applied.  The  plaintiff 
might  have  answered, — "  You  caused  this  by  your  own  default;** 
and  the  whole  matter  must  have  gone  to  the  jury.  But  you  cannot 
say  that  the  determination  of  the  architect  that  the  plaintiff  was 
not  proceeding  so  as  to  complete  the  works  effectually  and  efficiently, 
was  caused  by  the  default  of  the  defendants ;  and  the  replication  is 
not  so  shaped  as  to  do  so,  and  therefore  that  determination  remains 
unanswered. 

If  in  fact  the  defendants  had  refased  to  perform  any  conditions 
precedent  to  the  plaintiff's  proceeding  with  the  contract,  such,  for 
instance,  as  giving  possession  of  the  ground,  the  plaintiff  would 
have  been  entitled  to  throw  up  the  contract  and  to  recover  his 
damages :  but,  if  he  afterwards  proceeds  with  it,  he  waives  this  so 
iskv  as  it  is  a  condition  precedent,  and,  even  in  that  case,  which,  as 
will  appear  hereafter,  is  very  different  from  the  present,  he  must 
proceed  upon  the  whole  contract,  retaining  of  course  any  right  of 

(1)  3  M.  &  W.  387. 
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action  to  recoyer  damages,  if  there  has  been  a  breach  of  the  contract 
on  the  part  of  the  defendants. 

It  mnst  be  borne  in  mind  that  this  is  not  a  case  of  cross  money 
daims.  What  the  defendants  claim  is,  the  right  to  have  the 
works  completed  specifically ;  and  therefore  the  conclusion  cannot 
be  influenced  by  the  consideration  of  avoiding  circuity  of  action. 
The  replication  now  under  consideration  also  alleges  that  the 
aichitect  granted  no  extension  of  time  for  the  completion  of  the 
contract.  It  appears  to  us,  howevery  that  the  reasons  above  given 
are  equally  applicable. 

The  question  is  whether,  as  the  contract  proceeded,  the  27th 
clause, — I  mean  that  part  which  we  are  now  considering, — was  in 
operation.  By  the  contract^  the  works  are  all  to  be  completed  by 
the  2nd  of  October,  1868 :  but  the  architect  may  extend  the  time 
for  specific  reasons.  If  he  does  not^  it  can  hardly  be  contended 
that  the  builder  could  throw  the  contract  up :  and,  if  he  does  not 
throw  it  up,  but  proceeds  with  it,  the  contract  must  remain,  and 
with  it  the  27th  clause.  The  plaintiff  by  his  declaration  relies 
upon  the  entire  original  contract  as  the  foundation  of  his  claim.  It 
certainly  does  not  appear  to  us  that  the  refusal  to  extend  the  time 
could  be  regarded  as  having  the  effect  of  striking  out  of  the  con- 
tract either  the  time  within  which  the  contract  was  to  be  completed, 
or  that  part  of  the  27th  clause  which  we  are  considering.  Might 
it  not  be  said  with  equal  force  that,  if  there  was  an  insufficient 
extension  of  the  time,  the  same  consequences  would  follow  ?  If, 
for  instance,  it  was  said  that  the  plaintiff  was  delayed  two  months, 
and  the  architect  only  extended  the  time  one  month,  it  could 
hardly  be  said  that,  if  a  jury  thought  there  had  not  been  a  sufficient 
extension  of  time,  the  defendants  were  under  such  an  agreement  to 
lose  the  whole  benefit  of  this  clausoi  which  enables  them  to  complete 
the  works  in  time,  if  the  plaintiff  does  not. 

But,  further,  when  the  matter  is  looked  into,  the  alleged  defaults 
are  in  reality  not  defiaults  of  the  defendants  themselves,  but  of  the 
architect.  And,  though  the  replication  speaks  of  the  default  of  the 
defendants  and  the  architect^  yet,  if  the  matters  complained  of  come 
within  the  province  of  the  architect^  and  not  of  the  defendants,  the 
adding  the  word  "  defendants "  in  the  replication  can  make  no 
difference.   The  alleged  de&ults  consist  in  not  providing  plans  and 
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1S70       drawings,  not  laying  out  the  ground,  not  defining  roads,  and  not 
RcmonB     &^S  instructions.  These  were  matters  to  be  done  by  the  architect, 
*•    ^     and  not  by  the  defendants.    The  builder  was  under  no  obligation  to 
MissioKERd.    execute  plans  and  drawings  provided  by  the  defendants,  or  to  attend 
to  their  instructions.     From  the  time  when  the  contract  was  exe- 
cuted, the  plaintiff  having  of  course  license  and  permission  to  go 
upon  the  land  for  all  the  necessary  purposes,  the  defendants  them- 
selves had  nothing  more  to  do  except  to  pay  the  regular  instalments 
upon  the  certificates  of  the  architect. 

There  were  lodges  and  several  other  buildings  to  be  erected ; 
and  no  doubt  it  was  the  duty  of  the  architect  to  lay  out  the  ground 
where  each  building  was  to  be  placed,  and  also  to  give  drawings 
shewing  the  manner  in  which  the  various  parts  of  the  work  were  to 
be  done,  and,  as  the  builder  had  some  work  to  do  in  connection  with 
the  roads,  to  define  the  lines  of  the  roads  and  give  all  necessary 
instructions.  These  matters  were  not  all  to  be  done  at  the  same 
moment,  but  some  at  first  and  others  as  they  were  respectively 
wanted,  and  must  be  matters,  as  we  cannot  help  thinking,  more 
or  less  in  the  discretion  of  the  architect  as  to  the  time  when  the 
several  works  are  to  be  proceeded  with.  In  carrying  into  effect  a 
work  of  m^nitude  like  this,  some  irregularities  would  probably 
occur.  The  architect  complains  of  the  want  of  progress,  and  the 
builder  of  the  want  of  instructions  and  plans.  But,  how  can  the 
common-law  maxim  that  a  man  shall  not  take  advantage  of  his  own 
wrong,  or  complain  of  a  breach  of  contract  which  he  has  himself 
caused,  be  applied  to  the  dilatoriness  of  the  architect^  who  is  in- 
trusted by  the  agreement  of  both  parties  with  a  complete  discretion 
as  to  all  matters  connected  with  the  contract  ?  The  3rd  clause  in 
effect  gives  him  an  unlimited  discretion  as  to  allowance  for  extras. 
He  may,  among  other  things,  by  the  4th  clause  vary  the  instruc- 
tions as  to  the  manner  of  executing  the  works,  and  order  any  addi- 
tions, being  himself  the  judge  whether  any  extension  of  time  under 
clause  24  shall  be  given.  He  may,  by  the  22nd  clause,  without 
any  recompense,  claim,  or  demand,  stop  the  works  for  such  time 
as  he  thinks  proper,  and  impose  upon  the  builder  the  expense  of 
preserving  the  works  during  the  interval  and  making  good  any 
damage ;  and  it  is  entirely  in  his  discretion  whether  he  will  grant 
any  extension  of  time  under  the  24th  clause  or  not    This  clause 
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-was,  no  doubt,  chiefly  intended  to  provide  for  the  case  of  a  frost        1870 
making  it  injurious  to  proceed  with  the  works  while  it  lasted ;  but     RoBEsn 
still  it  leaves  this,  which  might  cause  a  greater  or  less  delay,  en-   burt  Gov- 
tirely  in  the  discretion  of  the  architect.    And  finally,  not  to   >«i»«oneii8. 
-mention  other  matters,  he  is  by  the  34th  clause  made  sole  and 
final  judge  of  all  disputes  which  can  arise  between  the  builder  and 
the  employers;  and,  in  order  to  prevent  the  possibility  of  litiga- 
tion, it  is  agreed  that  he  is  not  to  be  required  to  answer  or  explain 
any  matter  connected  with  any  certificate  or  award,  or  to  give 
reasons  or  grounds  for  any  determination. 

Having  regard  to  the  powers  given  to  him,  and  the  obvious 
•object  of  making  his  determination  binding,  it  does  not  appear  to 
us  to  be  reasonable  to  make  the  validity  of  his  determination  de- 
'pend  upon  the  opinion  of  a  jury  whether  he  has  himself  been  guilty 
•of  undue  delay.    It  would,  in  effect,  be  making  a  new  contract,  by 
■  adding  a  proviso  or  condition  to  the  27th  clause,  viz.,  **  provided  tliat 
the  architect  himself  shall  not  have  been  guilty  of  delay  in  pro- 
viding plans,"  &c ;  and  such  a  proviso  would  be  a  contradiction  to 
the  whole  spirit  of  the  contract,  which  is  to  make  the  determination 
•of  the  architect  conclusive  and  not  open  to  question. 

If  the  view  now  taken  of  the  effect  of  the  replication  be  correct, 
and  the  default  set  up  is  that  of  the  architect,  whose  conduct  the 
•defendants  cannot  control,  Holme  v.  Guppy  (1)  and  the  other 
•cases  referred  to  do  not  apply,  and  the  objection  made  to  the 
validity  of  the  architect's  determination  altogether  fails. 

There  is  another  distinct  ground  upon  which  the  second  replica- 
'lion,  which  we  are  considering,  is  defective.  The  determination  of 
the  architect,  upon  which  the  plea  is  founded,  is  not  a  determina- 
tion only  as  to  the  time  in  which  the  works  will  be  completed,  but 
as  to  the  manner^ — as  to  their  being  efficiently  and  effectually  com- 
pleted ;  and,  as  we  have  before  pointed  out,  the  architect  is  not  to 
give  his  reasons  or  grounds  for  any  determination.  It  is  quite 
consistent  with  the  determination  of  the  architect,  as  set  forth 
very  properly  in  the  words  of  the  27th  clause,  that  it  was  really 
founded  upon  this  that,  though  the  works  could  be  completed  by 
•the  time,  they  would  be  done  so  badly  as  to  require  to  be  pulled 
'down.    The  replication  gives  the  go-by  to  this,  and  assumes  that 

(1)  8  M.  &  W.  387. 
Vol.  V.  2D  2 
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1870        the  detenninatioii  is  only  as  to  the  time:  it  then  gives  what  we^ 
BoBnm     liftve  submitted  is  an  imperfect  answer  as  to  the  time,  but  is  no 
BuBT  Com-   ^*^^®^  **  ^^  ^^  ^®  other  matter  involved  in  the  determination ;. 
HisaioNEBfl.   for,  how  could  it  possibly  be  said  that  the  delay  of  the  architect  in 
providing  plans,  &c.,  caused  the  works  not  to  be  completed  effi- 
ciently and  effectually  ? 

For  tbe  above  reasons  we  think  the  third  plea  is  good,  and  the 
second  replication  to  it  bad,  and  it  is  unnecessary  to  consider  the 
rejoinders.  But  we  by  no  means  say  that^  if  the  second  replication 
to  the  third  plea  could  be  read  in  any  way  as  a  prima  facie  answer 
to  it,  the  rejoinders  would  not  be  good  answers  to  the  replication.. 
The  third  rejoinder  in  reality  only  states  what  ought  to  be  assumed 
to  be  the  case,  viz.  that  the  determination  of  the  architect  was- 
formed  upon  a  bon&  fide  consideration  of  all  the  circumstances.  It 
is  a  mistake  to  suppose  that,  because  the  plaintiff  was  not  in  fact 
making  the  requisite  progress,  the  architect,  as  a  matter  of  course, 
was  bound  to  give  his  determination  so  as  to  entitle  the  defendants- 
to  enter.  Before  giving  out  his  determination,  he  ought,  being 
final  judge  in  the  matter,  to  consider  all  the  circumstances  con- 
nected with  the  defective  progress ;  and  it  appears  by  the  rejoinder 
that  he  did. 

With  regard  to  the  third  and  fourth  replications  to  the  second 
plea,  we  are  of  opinion  that  they  are  clearly  bad.  They  are  not 
founded  upon  any  defSetuIt  of  the  defendants,  but  upon  there  having 
been  some  of  the  events  mentioned  in  the  24th  clause,  such  aa 
make  it  the  opinion  of  the  architect  that  the  plaintiff  had  been 
unduly  delayed,  and  so  authorize  him  to  extend  the  time ;  and  it 
then  alleges  that  the  architect  had  not  extended  the  time. 

This  determination  of  the  architect  not  to  extend  the  time 
though  he  bad  authority  to  do  so,  cannot  make  the  27th  clause 
inapplicable,  so  as  to  deprive  the  defendants  of  the  benefit  of  it. 

In  our  opinion,  the  judgment  of  the  Court  below  in  favour  of  the 
defendants  upon  all  the  demurrers  ought  to  be  affirmed. 

Eellt,  CJB.,  read  the  judgment  of  Blackburn  and  Mellor,  J  J. : — 

The  questions  in  this  case  are  raised  by  demurrers  to  ike  second, 
third,  and  fourth  replications  to  the  third  plea,  and  to  the  second 
and  third  rejoinders  to  the  second  replication  to  the  third  plea. 
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The  Court  of  Common  Pleas  has  giyen  judgment  that  all  tliree        1870 
replications  are  bad  in  substance,  and  that  both  the  rejoinders  are     Kobibib 
good  in  substance.  '  BurtCom- 

We  agree  with  them  in  thinking  that  the  third  and  fourth    mlssionbbs. 
replications  are  bad  in  substance :  but  we  have  come  to  the  con- 
clusion that  the  second  replication  is  good  in  substance,  and  the 
two  rejpinders  to  it  bad  in  substance,  and  consequently  that  the 
judgment  of  the  Court  below  ought  so  far  to  be  reyersed. 

The  question  depends  entirely  on  the  true  construction  of  the 
contract  which  is  set  out  in  the  declaration.  By  that  contract,  the 
plaintiff,  as  contractor,  agreed  to  execute  certain  works  described 
in  a  specification,  for  the  sum  of  9767/.,  according  to  the  terms  and 
conditions  in  the  specification  contained.  Such  of  the  conditions 
as  are  material  are  set  out  in  the  declaration.  The  36th  is,  that,  if 
the  works  are  let  in  one  contract,  the  whole  is  to  be  completed  on 
or  before  the  2nd  of  October,  1868.  The  4th  condition  gives  power 
to  the  architect  (employed  by  the  commissioners)  to  alter  the 
specification  and  plans,  and  to  order  any  further  works  not  con- 
templated by  the  specification  and  plans.  It  was,  of  course,  con- 
templated by  the  parties  that  this  power  would  be  exercised  in  a 
reasonable  manner :  but  it  is  quite  unlimited  in  its  terms,  so  that 
it  is  in  the  power  of  the  architect  under  the  contract  to  increase 
the  quantity  of  the  works  without  limit  The  contractor,  if  he  so 
pleased,  might  bind  himself  to  execute  whatever  the  architect 
might  require  before  the  2nd  of  October,  1868 :  but,  unless  the 
intention  so  to  bind  himself  appears,  the  implied  contract  would  be 
that  he  should  have  a  further  reasonable  time  to  execute  such 
additional  works  as  might  be  required.  No  question,  however,  is 
now  raised  as  to  any  extra  works  ordered ;  and  it  is  therefore 
unnecessary  to  express  any  opinion  as  to  what  the  contract  is  as  to 
those. 

The  contractor  also,  from  the  nature  of  the  works,  could  not 
begin  his  work  until  the  commissioners  and  their  architect  had 
supplied  plans  and  set  out  the  land  and  given  the  necessary  parti- 
culars ;  and  therefore,  in  the  absence  of  any  express  stipulation  on 
the  subject  there  would  be  implied  a  contract  on  the  part  of  the 
commissioners  to  do  their  part  within  a  reasonable  time ;  and,  if 
they  broke  that  implied  contract,  the  contractor  would  have  a 
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1870  cause  of  action  against  them  for  any  damages  he  might  sustain, 
li^mrs  ^^^  ^^^  commissioners  would  be  precluded  fix)m  taking  adyantage 
g*-  of  any  delay  occasioned  by  their  own  breach  of  contract :  for,  it  is 

MiBBioNBRs.  a  priuciplc  very  well  established  at  common  law,  that  no  person 
can  take  advantage  of  the  non-fulfilment  of  a  condition  the  per- 
formance of  which  has  been  hindered  by  himself;  see  Com.  Dig. 
Condition  (L) ;  and  also  that  he  cannot  sue  for  a  breach  of  contract 
occasioned  by  his  own  breach  of  contract,  so  that  any  damages  he 
would  otherwise  have  been  entitled  to  for  the  breach  of  the  con- 
tract to  him  would  immediately  be  recoverable  back  as  damages 
arising  from  his  own  breach  of  contract.  These  principles  have 
been  applied  to  contracts  very  analogous  to  the  present,  in  the 
cases  of  Holme  v.  Guppy  (1),  Russell  v.  Da  Bandeira  (2),  and 
Weskooad  v.  Secretary  of  State  for  India  (3),  which  were  cited 
by  Mr.  Manisty  on  the  argument  in  the  Court  below,  and  also 
before  us.  And  we  do  not  understand  the  Court  of  Common 
Pleas  to  question  these  principles,  or  tlie  authority  of  these 
decisions. 

But  it  is  obvious  that,  under  a  contract  containing  such  stipula- 
tions, it  would  be  very  unlikely  that  the  stipulation  requiring  the 
works  to  be  completed  by  a  particular  day  should  be  effectual ; 
and  in  prudence  the  parties  might  make  stipulations  to  fix  and 
ascertain  the  additional  time  to  be  allowed,  without  leaving  it  open 
to  a  jury  to  determine  what  is  reasonable. 

The  Court  below  have  thought  tliat  the  parties  in  this  case  have 
agreed  to  make  the  architect  the  sole  and  exclusive  judge  of  what 
additional  time  should  be  allowed,  in  case  the  contractor  was 
delayed  either  by  having  additional  works  put  upon  him  under  the 
contract,  or  in  consequence  of  breaches  of  contract  on  the  part  of 
the  commissioners,  and  have  also  made  him,  and  him  alone,  the 
judge  to  determine  whether  there  has  been  any  breach  of  contract 
on  the  part  of  the  commissioners. 

We  agree  that,  if  the  parties  have  so  contracted,  the  Court 
cannot  inquire  whether  this  is  a  prudent  engagement  on  the  part 
of  the  contractor :  but  we  think  that,  where  the  effect  of  giving 
such  a  construction  to  the  contract  would  apparently  be  to  put  one 

(1)  3  M.  &  W.  3S7.  (2)  13  C.  B.  (iV.  S.)  149 ;  32  L.  J.  (C.P.)  68. 

(3)  7  L.  T.  (N.  8.)  786. 


VOL.  v.] 


HILABY  TERM,  XXXIH  VICT. 


327 


party  completely  at  the  mercy  of  the  other,  we  ought  not  to  give        1870 
that  construction  to  the  contract,  unless  the  intention  is  pretty     b^uts 
clearly  expressed.    It  is  not  to  be  inferred  that  the  one  party   b™'cow- 
meant  to  bind  himself  so  very  stringently,  unless  it  is  so  stated  ;    MIa8I0^'EB£. 
and  the  commissioners  ought  to  take  care  to  select  words  which 
the  contractor  could  not  misapprehend,  if  such  was  their  object. 

In  the  present  case,  the  portion  of  the  contract  which  is  relied 
on  as  expressing  such  an  intent  is  the  24th  condition,  which  is  as 
follows : — [His  Lordship  read  the  condition].  It  is  to  be  obserred 
that,  in  the  recital  with  which  this  condition  begins,  no  distinction 
is  made  between  delays  arising  from  additions  which  are  authorized 
by  the  contract,  delays  arising  from  unusual  inclemency  of  the 
weather  (a  risk  which  the  contractor  has  taken  on  himself,  though 
it  might  give  rise  to  a  claim  in  misericordiam),  and  delays  arising 
from  breaches  of  contract  or  alleged  breaches  of  contract  on  the 
part  of  the  commissioners,  for  which  the  contractor  would  have 
a  right  to  recover  damages :  in  either  case  it  is  provided  that  **  it 
shall  be  lawful"  for  the  architect  to  grant  an  extension  of  time  ; 
but  it  is  neither  said  that  the  architect  must  give  it, — which,  in 
case  the  delay  was  from  the  inclemency  of  the  weather,  would  not 
be  reasonable, — ^nor  that  the  contractor  must  accept  whatever  ex- 
tension of  time  the  architect  is  pleased  to  give,  in  full  satisfaction 
of  his  claim  for  damages,  which,  if  the  delay  from  the  fault  of  the 
commissioners  was  great  and  the  damages  consequently  heavy, 
might  be  very  unreasonable. 

It  is  true  that,  if  both  parties  had  confidence  in  the  architect, 
they  might  trust  him  with  the  power  to  bind  both  parties :  but  wc 
cannot  find  any  intention  expressed  to  bind  the  contractor  to  abides 
by  his  decision.  It  seems  to  us  that  the  meaning  of  the  condition 
is,  that  the  architect  shall  have  authority  to  bind  the  commis- 
sioners by  granting  an  extension  of  time ;  and  that,  if  he  does  so 
bind  them,  and  the  contractor  accepts  it,  it  shall  be  taken  as  full 
compensation  for  any  damages  sustained.  If  more  was  intended, — 
which,  however,  we  cannot  think, — it  ^eems  to  us  clear  that  it  has 
not  been  expressed.  At  all  events,  there  is  nothing  stipulating 
that  the  contractor  shall  have  no  remedy  for  any  breach  of  con- 
tract on  the  part  of  the  commissioners,  where  the  architect  has  not 
thought  fit  to  extend  the  time. 
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1^0  The  Court  below  have  ascribed  to  the  architect  a  more  extensive 

l^^gg^     authority  than,  as  it  appears  to  us,  they  were  warranted  in  doing. 

,^  «•         The  error  into  which  they  appear  to  have  fallen  is  to  be  found  in 
BtTBT  Com-  ^     ^^ 

xiBsioNEBs.  the  statement  of  Willes,  J.,  in  his  judgment^  of  the  effect  of  the 
matters  stated  in  the  replication  in  question,  in  which  he  is  re- 
ported to  have  said  (1)  that  they  were  "  in  truth  matters  which  the 
architect  ought  to  have  taken  into  his  consideration  in  determining 
whether  there  should  be  an  extension  of  the  time,  and  therefore 
also  in  determining  whether  the  plaintiff  used  due  diligence.'* 

This  appears  to  us  to  be  founded  upon  a  misconception  of  the 
effect  of  the  24th  clause  of  the  contract,  for  the  reasons  before 
stated. 

If  we  are  right  in  the  true  construction  of  the  contract,  the 
decision  of  the  demurrers  follows  clearly.  The  second  replication 
confesses  that,  as  is  alleged  in  the  third  plea,  there  was  such  delay 
that  in  the  opinion  of  the  architect  the  works  could  not  be  com- 
pleted in  ^the  stipulated  time,  so  that,  under  the  27th  condition, 
the  defendants  were  prima  facie  entitled  to  put  an  end  to  the  con- 
tract ;  but  it  avoids  this  by  averring  that  this  delay  was  occasioned 
by  the  defendants*  own  breaches  of  contract^  and  consequently 
that,  on  the  principle  before  stated,  the  defendants  cannot  take 
advantage  of  the  delay  thus  occasioned :  and,  unless  the  contract 
bears  the  construction  put  upon  it  by  the  C!ourt  below,  this  is  a 
good  avoidance.  The  two  rejoinders  to  this  replication  would  be 
good,  if  the  parties  had  agreed  that  the  architect  should  be  the 
sole  judge  whether  there  had  been  a  breach  of  contract  on  the  part 
of  the  commissioners  occasioning  delay :  but,  if  we  are  right  in  the 
construction  of  the  contract,  there  is  nothing  to  this  effect  in  it, 
and  consequently  these  two  rejoinders  are  bad. 

The  third  and  fourth  replications  are  based  on  the  supposition 
that  there  is  a  stipulation  in  the  contract  that  the  architect  should 
grant  further  time  when  it  is  reasonable,  or  at  least  when  he  thinks 
it  reasonable,  even  though  the  delay  may  have  been  occasioned  by 
the  inclemency  of  the  weather.  But  we*  find  no  such  stipulation  in 
the  contract,  and  consequently  agree  with  the  Court  below  in 
thinking  those  two  replications  bad. 

(1)  Law  Eep.  4  C.  P.  at  p.  762. 
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Kelly,  C.B.    I  now  proceed  to  deliver  the  judgment  of  my       1870 

Brother  Channell  and  myself : —  bobxbts 

ft 
In  this  ease  we  should  have  been  content  to  have  simply  adopted    Bttbt  Gov- 

the  judgment  of  my  Brother  Blackburn,  in  which  we  in  substcmce  *^'""®^"®- 
concur ;  and  observing  that,  inasmuch  as  it  is  admitted  on  the 
record  that  the  alleged  failure  by  the  plaintiff  to  use  such  dili- 
gence and  to  make  such  progress  as  to  enable  him  to  complete  the 
works  by  the  day  specified  was  caused  by  the  failure  of  the  defend- 
ants and  their  architect  to  supply  plans  and  set  out  the  land  neces- 
sary to  enable  the  plaintiff  to  commeuce  the  works,  the  rule  of  law 
applies  which  exonerates  one  of  two  contracting*^  parties  from  the 
^rformance  of  a  contract  when  the  performance^of  it^is  prevented 
and  rendered  impossible  by  the  wrongful  act  of  the  other  contract- 
ing party.  But^  inasmuch  as  the  argument  for  the  defendants  and 
the  judgment  of  the  Court  below  assume  that  by  the  terms  of  the 
contract  the  architect  hadjpower  to  determine  whether  the  delay 
of  the  plaintiff  to  proceed  with  the  works  so  as  to  complete  them 
by  the  day  specified  had  or  had  not  been  caused  by  the  failure  of 
the  defendants  to  supply  the  necessaiy  plans  and  set  out  the  land, 
and,  further,  that  that  power  was  conferred  upon  him  by  the  24th 
clause, — ^it  becomes  necessary  to  consider  the  realj  meaning  and 
effect  of  that  clause,  which  we  think  will  be  found  to  confer  no 
such  power,  and  to  have  no  operation  whatever  upon  the  real 
question  in  this  case. 

The  record  shews  that  the  plaintiff  contracted  with^the  defend- 
ants to  erect  certain  buildings  upon  their  land,  the  defendants  set- 
ting out  the  land,  and  supplying  plans  for  that  purpose ;  and  that, 
before  the  plaintiff  could  commence  the  execution  of  these  works, 
the  defendants,  under  the  27th  clause  of  the  conditions  appended 
to  the  contract,  entered  upon  and  took  possession  of  the  works, 
and  refused  to  permit  the  plaintiff  to  proceed  with  the  perform- 
ance of  his  contract.  And  he  alleges  that  he  has  thereby  lost 
large  profits  which  he  would  have  acquired  by  the  execution  of  the 
works. 

The  defendants  plead  a  justification  under  the  before-mentioned 
27th  clause,  alleging  that  the  plaintiff  failed  in  the  due  perform- 
ance of  certain  parts  of  the  undertaking,  and  did  not  in  the  opinion 
and  according  to  the  determination  of  the  architect  exercise  due 
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diligence  and  make  such  due  progress  as  is  provided  in  the  27th» 
clause,  and  as  would  have  enabled  the  works  to  be  effectually  and 
efficiently  completed  at  the  time  and  in  the  manner  provided  by 
the  agreement,  and  thereupon  the  defendants  gave  notice  to  the 
plaintiff  under  the  clause  in  question  that  they  determined  the- 
contract  and  would  proceed  to  carry  on  the  works  themselves.     To- 
this  the  plaintiff  has  replied  that  his  alleged  fSetilure  and  non- 
exercise  of  due  dUigence,  and  not  making  such  due  progress,  were 
caused  and  occasioned  by  the  delay  and  default  of  the  defendants 
and  the  architect  in  supplying  plans  and  drawings  and  in  setting 
out  the  lands  and  defining  the  roads  and  giving  such  particulars 
as  would  enable  the  contractor  to  commence  the  works.     There 
are  two  other  replications,  which  from  the  view  which  we  take  of 
this  case  become  immaterial,  and  which  need  not  be  further 
noticed. 

To  the  above  replication  there  are  a  demurrer,  and  two  rejoin- 
ders to  the  effect  that  the  non-exercise  by  the  plaintiff  of  such  due 
diligence,  and  the  non-making  of  such  due  progress,  were  not  in- 
the  opinion  and  according  to  the  determinaiion  of  the  architect 
caused  and  occasioned  hj  the  acts  and  orders,  or  hy  the  negligence 
and  defaults  of  the  defendants  and  their  architect ;  and,  further, 
that  the  said  opinion  and  determination  of  the  architect  were 
formed  after  due  consideration  of  the  facts  and  circumstances- 
relating  to  such  failure.  And  to  these  rejoinders  there  is  also  a. 
demurrer. 

We  are  of  opinion,  looking  to  the  whole  record,  that  the  single 
question  which  arises  is,  whether,  by  the  terms  of  the  contract,  if 
a  delay-  shall  take  place  on  the  part  of  the  plaintiff,  which  in  the 
opinion  of  the  architect  would  disable  the  plaintiff  to  complete  the 
works  by  the  2nd  of  October,  1868,  but  such  delay  is  caused  by 
a  breach  of  contract  on  the  part  of  the  defendants,  in  not  supply- 
ing plans  or  setting  out  the  land  upon  which  the  buildings  are  to 
be  erected,  the  architect  has  power  to  determine  and  bind  the 
plaintiff  by  his  determination  that  the  delay  was  not  so  caused  by. 
the  defendants,  and  so,  whatever  may  be  the  truth  of  the  case, 
enable  the  defendants  to  put  an  end  to  the  contract,  and  enter 
and  take  possession  of  the  plaintiff's  materials  under  the  27th. 
clause. 
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If  the  contract  has  conferred  such  a  power  upon  him,  it  may  be        1870 
that  the  rejoinders  sufficiently  allege  that  he  has  exercised  it,  and  ^  boudbts 
determined  against  the  plaintiff.    But,  if  be  has  no  such  power,  it   bubt  Com- 
seems  to  us  beyond  all  doubt  that  the  well-established  rule  of  law    mibsioners. 
contended  for  by  the  plaintiff  applies  to  this  case ;  that  the  plain- 
tiff's breach  of  contract  is  excused  by  reason  of  its  having  been 
caused   by  the  defendants'  breach  of  contract;   and  that  the 
defendants  cannot,  therefore,  acquire  by  means  of  their  own 
wrongful  act  or  default  the  right  to  enforce  the  provisions  of  the 
27th  clause. 

The  contract  provides  that  if  the  plaintiff  shall  not,  in  the 
opinion  of  the  architect,  make  due  progress,  the  defendants  may 
determine  the  contract ;  and  the  defendants  allege  that  the  plain- 
tiff did  not,  in  the  opinion  of  the  architect,  make  such  progress. 
The  plaintiff  replies  that  he  was  prevented  from  making  such 
progress  by  the  breach  of  contract  of  the  defendants.  Thus,  the 
contract  prima  facie  entitling  the  defendants  to  put  an  end 
to  it,  the  law  says  that  they,  having  themselves  prevented  the 
plaintiff  from  making  such  progress,  shall  not  take  advantage  of 
their  own  wrong,  and  put  an  end  to  the  contract  under  the  27th 
clause. 

Now,  the  replication  directly  avers  that  the  defendants  have 
prevented  the  plaintiff  from  making  the  required  progress.  And 
this  the  defendants  do  not  deny.  But  they  rejoin  that  the 
defendants  have  not  in  the  opinion  and  according  to  the  determina- 
(ion  of  the  architect  prevented  the  plaintiff  from  making  due 
progress. 

This  raises  the  question  whether  the  effect  of  the  contract  is  to 
confer  a  power  upon  the  architect  to  determine,  and  to  bind  the 
plaintiff  by  his  determination,  that  the  defendants  have  not  by 
their  own  wrongful  act  or  default  prevented  the  plaintiff  from  pro- 
ceeding with  the  works,  although  in  truth  and  in  fact  they  have  so 
prevented  him. 

Now,  in  considering  this  question,  we  agree  that  we  are  not  to 
assume  a  jurisdiction  which  we  do  not  possess,  to  mitigate  the 
hardship  upon  contractors  of  clauses,  however  oppressive,  which 
are  sometimes,  and  indeed  most  commonly,  introduced  into  agree- 
ments of  this  nature :  but  we  must  take  care  also  not  to  add  to 
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1870        their  severity,  and  to  the  injustice  which  they  are  often  the  means 
"robeets     ^f  inflicting  npon  a  contractor,  by  imagining  stipulations  which 
*•         are  not  to  be  found  in  the  contract,  and  which  the  parties  have 
MIS8I0NERS.   never  entered  into  or  contemplated. 

Where,  then,  is  this  power  to  be  found  ?  The  contract  is  wholly 
silent  upon  the  point  The  27th  clause  gives  the  architect  the 
power  to  determine  whether  the  plaintiff  has  used  due  diligence 
and  made  due  progress,  but  not  whether  his  failure  to  do  so  has 
been  caused  by  the  wrongful  act  or  default  of  the  defendants.  It 
must^  therefore,  be  by  the  24th  clause,  if  at  all,  that  this  power  is 
conferred.  Now,  when  we  look  to  this  clause,  we  find  it  is  simply 
this : — If  from  any  one  of  a  number  of  causes  the  plaintiff  shall,  in 
the  opinion  of  the  architect,  have  been  unduly  delayed  or  impeded 
in  the  completion  of  his  contract,  the  architect  may  grant  an 
extension  of  time  for  its  completion.  It  is  remarkable  that  it  is 
nowhere  averred  that  the  architect  was  ever  applied  to  by  either 
])arty  for  an  extension,  or  took  into  consideration,  of  his  own  accord 
or  otherwise,  whether  he  should  grant  an  extension.  But,  under 
whatever  circumstances  it  may  be  imagined  that  he  proceeded  to 
act  upon  the  clause,  the  words  of  it  are  plain  and  clear.  If  he 
had  been  of  opinion  that  the  plaintiff  had  been  unduly  delayed,  he 
might  have  granted  an  extension;  but  then  the  contract  must 
have  continued  in  force,  the  plaintiff  must  have  proceeded  with 
the  works,  and  the  defendants  could  have  had  no  power  to  put  an 
end  to  the  contract.  If,  on  the  other  hand,  the  architect  had  not 
been  of  opinion  that  the  plaintiff  had  been  unduly  delayed,  the 
condition  had  not  been  performed,  the  event  had  not  occurred 
upon  which  alone  he  had  power  to  grant  an  extension  or  do  any 
other  act ;  he  would  have  been  functus  oflScio ;  the  clause  would 
have  had  no  operation,  and  he  had  no  power  to  do  anything  at  all. 
The  clause  contains  no  provision  as  to  what  may  be  done  or  not 
done,  or  as  to  any  consequence  resulting  from  the  architect  not 
being  of  opinion  that  the  plaintiff  had  been  unduly  delayed,  which 
state  of  things  might  well  have  existed  without  the  architect  having 
ever  taken  the  question  into  consideration  at  all.  Still  less  does  it 
provide  for  any  consequences  to  follow  from  the  architect's  having 
formed  an  opinion  that  the  plaintiff  had  not  been  unduly  delayed : 
and  it  is  almost  unnecessary  to  add  that  a  power  which  is  in  effect 
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to  inflict  a  heavy  penalty  upon  one  of  two  contracting  parties, 
must  be  created  in  clear  and  unambiguous  terms,  or  must  arise  by 
necessary  implication. 

The  plaintiff,  then,  having  expressly  averred  in  his  replication 
that  his  alleged  default  had  been  caused  by  the  wrongful  act  or 
default  of  the  defendants  themselves,  and  this  averment  not  having 
been  traversed  by  the  defendants,  but  the  rejoinders  merely 
alleging  that  the  plaintiff's  default  had  not,  according  to  the  deter- 
mination of  the  architect^  been  caused  by  the  defendants'  wrongful 
act  or  default,  we  are  of  opinion  that,  the  architect  having  no  power 
under  the  contract  to  bind  the  plaintiff  by  any  such  determination, 
the  rejoinders  are  no  answer  to  the  replication ;  and  that  the  rule 
of  law  relied  upon  by  the  plaintiff  is  applicable  to  this  case;  that 
the  defendants  cannot  take  advantage  of  their  own  wrong ;  and 
that  they  had  consequently  no  power  to  determine  the  contract 
under  the  27tli  clause. 

The  plaintiff  is  therefore  entitled  to  maintain  ibis  action,  and 
the  judgment  of  the  Court  of  Common  Fleas  must  be  reversed. 

Judgment  reversed. 

Attorneys  for  plaintiff:  Shaw  dt  Tremellin,for  P.  &  J,  Watson^ 
Bury. 

Attorneys  for  defendants :  Gregory ^  Botoclifes,  <&  Rwtde^  for 
Harper  &  Dodds^  Bury. 
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1870  CORNISH  V.  STUBBS. 

'  Landlord  and  Tenant — Termination  ^  Tenancy — Licence — Bevocatian. 

Thero  is  no  objection  in  law  to  a  tenancy  determinable  by  a  week's  notice  to- 
qnit,  and  a  reasonable  time  being  allowed  after  the  expiration  of  the  notice  for 
the  tenant  to  remove  his  goods. 

A,  let  A  house  to  B.  as  weekly  tenant  on  the  terms  that  A.  woald  allow  B.  a 
reasonable  time  to  remove  his  goods  after  the  termination  of  a  notice  to  quit  A. 
died,  and  his  son  0.  succeeded  to  the  property  and  received  rent  from  B.  G.  gave 
B.  a  week's  notice  to  quit,  and,  at  the  end  of  the  week,  took  possession  of  the 
premises  and  refused  to  allow  B.  a  reasonable  time  to  remove  his  goods : — 

ITeldf  that  a  jury  were  justified  in  finding  that  C.  was  bound  by  the  stipulation 
respecting  the  tenancy  entered  into  by  his  father,  and  that  R's  tenancy  continued 
for  a  reasonable  time  after  the  notice  so  far  as  was  necessary  for  the  purpose  of 
removing  the  goods. 

A.  allowed  B.  to  stack  timber  upon  a  wharf  adjoining  the  premises  let  to  him 
by  A.,  and  the  rent  was  paid  partly  in  respect  of  this  privilege : — 

Held,  that  such  licence  might  also  be  considered  atf  continued  by  C,  and  that  it 
could  not  be  revoked  without  allowing  B.  reasonable  time  to  remove  the  timber. 

Declaration  :  First  couot,  in  trespass.  Second  county  that  the 
plaintiff  was  in  occupation  of  a  messuage  and  warehouse^  and  was 
entitled  to  the  use  of  certain  wharf  land  thereto  contiguous,  and  was 
possessed  of  a  right  of  way  on  to  the  wharf  land,  and  to  the  messuage 
and  warehouse  through  a  gateway,  and  entitled  to  have  access^  &&, 
to  and  from  the  wharf  land,  warehouse  and  messuage  at  all  reason- 
able times,  for  the  purpose  of  business  or  otherwise,  or  for  attending 
any  sale  of  the  plaintiff's  goods  on  the  land  or  premises;  and 
while  the  plaintiff  was  so  in  occupation,  and  was  about  to  quit  the 
premises,  and  his  interest  therein  had  but  a  short  time  to  run,  and  he 
was  desirous  of  selling  by  public  auction,  prior  to  his  so  quitting  the 
premises,  certain  of  his  goods  upon  the  said  land  and  premises,  and 
had  for  that  purpose  engaged  an  auctioneer  and  advertised  the  sale 
to  the  public,  &c.,  and  had  otherwise  been  at  great  expense  to 
make  the  sale  publicly  known,  &c. ;  and  the  sale  was  advertised 
for  and  intended  to  be  held  on  a  day  just  prior  to  the  plaintiff  so 
ceasing  to  have  any  interest  in  the  land  and  preniises,  and  such  a 
day  as  if  the  goods  were  then  sold  there  would  be  not  more  than 
a  sufficient  time  to  permit  the  removal  thereof  from  the  land  and 
premises  before  the  plaintiff's  interest  therein  ceased ;   and  the 
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Teversion  in  the  land  and  premises  expectant  on  tlie  plaintiffs        1870 
interest  then  ceasing  was  vested  in  the  defendant  and  others,  and     c^bkish 
the  defendant  had  notice  of  all  the  premises  hereinbefore  alleged,      Stubm 
yet  the  defendant  wrongfully  and  maliciously  shut  the  gates  at  the 
time  of  the  sale,  and  obstructed  the  said  way,  and  prevented  the 
use  of  the  right  of  way  there,  and  excluded  all  those  who  had  come 
to  attend  the  sale  from  entering  on  to  the  premises,  and  prevented 
the  auctioneer  from  entering  the  land  and  premises,  and  wrong- 
fully and  maliciously  prevented  the  sale  from  taking  place  :  aver- 
ments of  special  damage. 

Pleas :  First,  Not  guilty.  Second,  to  the  first  count :  Not  pos- 
sessed. Third,  to  the  same :  Liberum  tenementum.  Fourth,  to 
the  second  count :  A  denial  of  the  plaintiff's  right  to  the  occupation 
of  the  messuage  and  land,  and  of  his  right  of  way. 

Beplication,  taking  issue  on  the  pleas :  and  for  a  second  replica- 
tion to  the  third  plea  alleging  a  tenancy  in  the  plaintiff. 

Rejoinder,  taking  issue  and  alleging  a  termination  of  the  tenancy 
by  notice. 

Surrejoinder,  taking  issue  thereon. 

At  the  trial  before  Cleasby,  B.,  at  the  Warwick  summer  assizes, 
the  facts,  as  found  by  the  jury,  were  as  follows.  The  plaintiff 
was  a  dealer  in  old  timber  and  other  goods,  and  had  become 
■a  weekly  tenant  to  the  defendant's  father  of  a  house  and  ware- 
house, and  on  his  becoming  so  it  was  expressly  agreed  between 
them  that,  on  the  termination  of  the  tenancy,  the  plaintiff  should 
have  plenty  of  time  to  remove  his  goods.  The  defendant's  father 
also  gave  the  plaintiff  permission  to  stack  timber  upon  a  wharf 
Adjoining  the  warehouse.  The  defendant's  father  died,  and  the 
defendant  became  entitled  to  the  property,  and  received  rent  from 
the  plaintiff,  which  waa  paid  for  the  privilege  of  using  the  wharf, 
as  well  as  for  the  house  and  warehouse.  Subsequently  the  defend- 
ant gave  the  plaintiff  a  week's  notice  to  quit,  and  immediately  after 
the  week  had  elapsed  shut  the  gate,  which  was  the  only  entrance 
to  the  whole  of  the  premises,  without  allowing  the  plaintiff  a  rea- 
sonable time  for  removing  his  goods,  and  put  a  stop  to  a  sale  which 
the  plaintiff  had  advertised  to  take  place,  and  which  was  a  reason- 
able way  of  disposing  of  his  goods.  The  jury  found  a  verdict  for 
the  plaintiff  for  1002.,  one  half  in  respect  of  tlie  interference  T\ith 
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1870        the  house,  and  the  other  half  in  respect  of  the  interference  with  the 
Ck>RNi8H~  plaintiff's  rights  over  the  wharf. 


V, 

Stttbbs. 


Wills  obtained  a  rule  for  a  new  trial,  on  the  ground  that  the 
judge  ought  to  have  directed  the  jury  that  a  tenancy  to  be  deter- 
mined by  a  notice  to  quit  of  an  indefinite  duration  was  unknown 
to  the  law,  and  that  the  verdict  was  against  the  weight  of  evidence, 
and  also  to  reduce  the  damages. 

O'Brien,  8erjt,  and  Beasley  shewed  cause.  A  condition  that  the 
tenant  shall  be  entitled  to  hold  the  land  till  the  crops  have  been 
gathered  in  is  not  an  unusual  term  in  farming  leases,  and  is  quite 
as  imcertain  a  holding  as  that  proved  in  this  case.  Qriffiths  v. 
Puleston  (1)  said  KnigU  v.  Benett  (2)  are  instances,  and  all  the 
other  cases  on  the  subject  are  collected  in  Woodfall's  Landlord  and 
Tenant,  9th  ed.  p.  590.  Such  a  term  gives  the  tenant  an  interest 
in  the  land,  and  not  merely  a  right  to  go  upon  it  to  remove  his 
goods,  though  even  that  would  be  sufficient  to  support  this  action. 
The  license  to  place  the  goods  upon  the  wharf  was  annexed  to  the 
tenancy,  and  was  paid  for  by  the  rent,  and  must  be  held  to  have 
been  assented  to  and  renewed  by  the  defendant  after  the  death  of 
his  father,  and  could  not  be  revoked  without  allowing  the  plaintiff 
time  to  remove  his  goods. 

Wills  and  Knight,  in  support  of  the  rule.  The  agreement  that 
the  plaintiff  should  have  time  to  remove  his  goods  was  made  with 
the  defendant's  father,  and  therefore  the  defendant  was  not  bound 
by  it  unless  it  is  to  be  considered  a  part  of  the  terms  of  the  letting, 
and  not  merely  a  personal  contract.  Such  an  uncertain  termination 
to  a  tenancy  is  unknown  to  the  law.  A  tenancy  must  have  a  time 
certain  for  its  termination :  the  only  exception  is  in  the  case  of 
farming  leases,  and  is  there  introduced  for  the  benefit  of  agricul- 
ture. With  regard  to  leases  in  general,  this  was  early  held  to  be 
contrary  to  law :  White  v.  Sayer.  (3)  In  that  case  the  custom  set 
up  was  for  the  tenant  to  have  half  a  year  to  remove  his  utensils. 
The  termination  of  the  tenancy  here  is  wholly  uncertain,  which 
makes  this  a  stronger  case ;  it  was  impossible  to  tell  what  goods 
would  be  on  the  premises,  or  how  long  it  would  take  to  remove 
them.    The  cases  in  which  the  landlord  has  been  held  entitled  to 

(1)  18  M.  &  W.  368.  (2)  3  Bing.  364.  (3)  Palm.  211. 
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distrain  while  the  tenant  was  continuing  to  occupy  for  the  purpose       1870 
of  removing  his  goods  may  be  explained  by  the  supposition  that  a     cobkkh 
tenancy  at  will  was  considered  to  have  been  created,  for  in  none  of 
them  had  the  tenancy  been  terminated  by  notice,  and  the  very  act 
of  distraining  would  shew  that  the  landlord  had  not  determined 
his  will. 

At  any  rate,  the  damages  ought  to  be  reduced  to  one-half,  for  the 
right  to  place  timber  on  the  wharf  was  a  mere  license,  and  revoked 
by  the  death  of  the  defendant's  father ;  and  if  not,  at  any  rate  by 
the  defendant's  notice  to  quit. 

BoviLL,  C.J.  I  think  there  is  no  objection  to  a  tenancy  being 
created  which  is  to  be  determined  by  a  week's  notice  to  quit,  and  a 
reasonable  time  being  allowed  after  the  expiration  of  the  notice 
for  the  tenant  to  remove  his  goods.  If  such  a  tenancy  is  made  out 
in  point  of  fact,  I  think  there  is  no  objection  to  it  in  point  of  law. 
In  this  case  the  matter  was  left  to  the  jury,  and  though  the  evidence 
was  conflicting,  I  think  they  might  properly  find,  as  they  did,  that 
there  was  such  a  tenancy.  It  appears  from  Coke  upon  Littleton, 
8.  69,  that  the  law  will  sometimes  annex  to  a  tenancy  a  right 
for  a  tenant  to  remain  in  possession  of  the  land,  after  the  deter- 
mination of  the  tenancy,  for  the  purpose  of  removing  his  goods; 
and  it  is  difficult  to  see,  therefore,  why  the  parties  should  not 
be  able  to  annex  such  a  condition  to  the  tenancy  by  agreement. 
If  such  a  right  does  exist,  any  interference  with  it  would  clearly 
give  rise  to  a  cause  of  action.  In  Siansfeld  v.  Mayor  of  Ports- 
mouth (1),  it  was  held  that  the  assignees  of  a  tenant  could  re- 
move his  goods,  both  fixtures  and  chattels,  within  a  reasonable 
time  after  the  tenancy  had  been  determined  by  forfeiture.  There 
Williams,  J.,  says :  "  It  comes  then  to  this,  that  the  lessors  are, 
at  the  expiration  or  other  sooner  determination  of  the  term,  to 
take  the  ship-building  fixtures,  and  the  tenant  is  to  have  the 
others ;  and  if  so,  it  follows  that  the  latter  is  to  have  a  reasonable 
time  for  their  removal."  And  Willes,  J.,  says :  "  The  true  con- 
Ktruction  of  the  lease  is,  that  in  case  of  the  bankruptcy  of  the 
lessee,  the  lessors  may  re-enter  and  take  the  ship-building  fixtures, 
but  no  others.   That  being  so,  the  assignees  had  a  right  to  enter  to 

(1)  4  C.  B.  (N.  S.)  120, 133, 135 ;  27  L.  J.  (C.P.)  124,  128. 
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1870        take  the  others,  and  had  a  reasonable  time  for  the  exercise  of  that 

GoBNisR     right.**    Although  the  tenancy  was  in  that  case  by  deed,  and  the 

^tcvBB,      decision  turned  partly  upon  its  terms,  the  law  annexes,  as  we  have 

seen,  a  similar  condition  to  farming  and  other  leases  even  where 

there  is  no  deed. 

But  it  is  further  contended  that,  though  this  might  have 
been  the  case  with  respect  to  the  original  lessor,  it  is  different 
with  respect  to  his  son,  the  present  defendant,  at  any  rate  as  £Eir 
as  regards  the  right  to  place  timber  on  the  wharf.  It  is  clear, 
however,  that  the  defendant  agreed  to  the  tenancy,  and  it  is 
difficult  to  distinguish  his  position  in  respect  to  the  privilege  of 
using  the  wharf  and  the  other  terms  of  the  letting :  the  plaintiff 
paid  rent  which  was  received  by  the  defendant  for  his  entire  hold- 
ing, including  that  privilege,  and  the  jury  have  come  to  the  con- 
clusion that  the  defendant  agreed  to  receive  the  plaintiff  as  his 
tenant  upon  the  same  terms  and  with  the  same  rights  which  he 
had  under  the  defendant's  father.  If  such  was  really  the  agree- 
ment entered  into  by  the  defendant,  there  is  no  doubt  that  when 
he  gave  the  notice  to  quit  it  put  an  end  to  the  license  to  use  the 
wharf;  and  then  what  was  to  happen  ?  It  seems  almost  necessary, 
from  the  nature  of  the  license,  that  the  plaintiff  should  have  had 
a  right  to  a  reasonable  time  to  remove  his  goods ;  and  if  he  had, 
that  right  has  been  interfered  with,  and  the  plaintiff  was  entitled 
to  bring  this  action.  I  think,  therefore,  the  verdict  should  stand 
for  the  whole  amount. 

WiLLES,  J.  I  am  of  the  same  opinion.  With  respect  to  the 
goods  in  the  warehouse,  it  was  at  first  contended  that  there  was  no 
stipulation  ever  made  by  the  plaintiff  that  he  should  have  a  reason- 
able time  to  remove  his  goods.  When  this  failed,  and  it  was  proved 
that  there  was  such  an  agreement  with  the  defendant's  father,  it  was 
then  contended  that  the  agreement  did  not  bind  the  defendant. 
There  was  evidence,  however,  of  its  renewal  by  the  defendant,  from 
his  permitting  the  plaintiff  to  remain  tenant  after  his  father's  death, 
and  receiving  rent  from  him.  If  the  letting  had  been  by  deed, 
there  would  have  been  no  doubt  about  the  defendant  being  bound, 
because  the  statute  of  Henry  VIII.  would  have  passed  the  obli- 
gation of  the  contract  to  him  as  assignee  of  the  reversion ;  and 
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it  has  been  established,  and  was  laid  down  very  dearly,  though       1S70 
not,  perhaps,  for  the  first  time,  in  Buckwarth  v.  Simpson  (1),  that     Cobhish 
stipulations  pass  to  successors  in  the  case  of  yearly  tenancies  also,      sxroBs. 
when  rent  has  been  paid  either  by  the  successor  of  the  tenant  to 
the  landlord,  or  by  the  tenant  to  the  successor  of  the  landlord,  and 
received  without  objection — ^that  a  jury,  in  &ct,  may  infer  from 
such  payment,  and  from  the  fact  of  notice  to  quit  not  being  given, 
a  consent  to  go  on,  on  the  same  terms  as  before ;  and  a  conventional 
law  is  thus  made  equivalent  to  that  of  Henry  YIIL  in  the  case  of 
leases  under  seal.     In  this  case,  therefore,  there  was  abundant 
evidence  that  the  defendant  was  in  the  same  position  as  his  father 
would  have  been. 

The  only  question  is,  therefore,  whether  such  a  stipulation  could 
operate  as  an  enlargement  of  the  term,  and  I  know  no  reason  why 
it  should  not ;  no  case  has  been  cited  to  the  contrary,  and  from  early 
times  it  has  been  held  that  it  could.  I  do  not  mean  that  it  would 
operate  as  an  extension  for  all  purposes,  but  only  so  far  as  to  give  to 
the  tenant  a  control  over  the  premises,  and  the  right  to  remove  his 
goods  and  do  all  things  necessary  for  that  purpose — ^that  is,  a  right 
annexed  by  law  in  the  case  of  a  tenant  at  will,  and  in  that  of  an 
executor  of  a  tenant  for  life :  Coke  upon  Littleton,  s.  69 ;  and  my 
Lord  has  referred  to  other  illustrations  of  the  right.  It  is  strictly  a 
stipulation  with  respect  to  the  tenant's  enjoyment  of  the  land,  and 
I  see  no  reason  why  such  reasonable  stipulation  should  not  be 
allowed  to  exist. 

With  respect  to  the  license  to  stack  timber  upon  the  wharf,  there 
may  be  more  difficulty.  No  question  arises  in  this  case  whether  or 
not  the  landlord  could  have,  determined  such  a  license  before  the 
termination  of  the  tenancy,  for  he  certainly  did  not  do  so ;  and  the 
only  question  is,  whether  the  tenant  has  a  right  to  a  reasonable 
time  after  the  revocation  of  the  license  to  take  away  his  goods ; 
and  I  am  clear  that  he  has.  The  rule  of  law  is,  that  a  simple 
license,  in  order  to  be  binding  on  the  licensor,  must  be  under  seal ; 
but  if  it  is  not,  the  licensee  is  not  a  trespasser  until  the  licensor 
revokes  the  license.  Under  a  parol  license  the  licensee  has  a  right 
to  a  reasonable  time  to  go  o£f  the  land  after  it  has  been  with- 
drawn before  he  can  be  forcibly  thrust  o£f  it ;  and  he  could  bring 

(1)  1  C.  M.  A  R.  834. 
Vol..  V.  2  B  2 
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1870  an  action  if  he  were  thrust  o£f  before  such  a  reasonable  time  had 
CoBmsH  elapsed  That  was  Lord  Cranworth's  opinion  in  Wood  y.  Lead- 
g^,^^^  bUter  (1)  ;  for  he  did  not  tell  the  jury  that  if  they  were  satisfied  that 
notice  had  been  given  to  the  plaintiff  to  quit  the  ground  the  defendant 
was  justified  in  removing  him,  but  that  if  they  were  satisfied  that 
such  notice  had  been  giyen,  and  that  before  he  was  forcibly  removed 
by  the  defendant  a  reasonable  time  had  elapsed  during  whidi  he 
might  have  gone  away  voluntarily,  then  the  plaintiff  was  not,  at 
the  time  of  the  removal,  on  the  ground  by  the  leave  and  license  of 
Lord  Eglintoun ;  and  I  take  it  tiiat  the  Court  of  Exchequer  adopted 
that  summing  up.  In  looking  into  the  judgment  in  that  case,  it 
will  be  found  that  the  cases  as  to  persons  putting  goods  on  other 
persons'  land  were  all  reviewed,  and  the  Court  seem  to  have  held 
that  they  were  to  be  dealt  with  on  the  same  principle  as  cases  of 
personal  license.  Applying  that  view  to  the  present  case,  I  think 
that  the  barons  would  clearly  have  thought  that  the  license  to  put 
the  goods  upon  the  defendant's  land  involved  a  right  to  take 
away  his  goodcf,  and  to  have  a  reasonable  time  for  doing  so.  It 
was  on  that  ground  that  the  Court  approved  of  the  decision  in 
Wood  V.  Manley  (2),  which  was  the  case  of  a  license  coupled  with 
an  interest.  I  think,  therefore,  that  the  license  (which  was  pro- 
bably limited  to  stacking  for  the  use  of  the  trade  carried  on  in  the 
warehouse),  if  revocable,  was  so  only  on  the  terms  of  the  plaintiff 
having  time  to  remove  his  goods;  and  I  think  that  there  was 
clearly  evidence  for  the  jury  that  the  license  had  in  fact  been 
renewed  by  the  defendant  after  the  death  of  his  father.  I  think 
this  rule,  therefore,  ought  to  be  discharged. 

Montagus  Smith,  J.,  concurred. 

Bule  dtxAarped. 

Attorney  for  plaintiff:  Fearon,  Clahon,  &  Fear  on. 
Attorney  for  defendant :  Fmmets^  Watson,  &  Emmel. 

(1)  13  M.  &  W.  838.  (2)  11  Ad.  &.  E.  34. 
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POTTEB  AHD  Orasas  v.  BANKIN. 

Marine  Insuranet — Chartered  Freight — Notice  of  Abandonment — Unreasomihle 

Delay, 

The  ahip  Sir  WiUiam  Eyr%  then  on  her  outward  voyage  to  New  Zealand  with 
caigo  and  gOTemment  emigrants  for  Otago,  was  chartered  by  one  De  Mattos  to 
proceed  thence  to  Calcatto,  and  there  load  a  cargo  for  London.  The  plaintifb, 
who  were  mortgagees  of  the  ship^  caused  a  policy  to  be  efifected  on  her  for  4000Z., 
''at  and  from  the  Clyde  to  Southland  (N.  Z.)^  while  there,  and  thence  to  Otago 
(N.  Z.),  and  for  thirty  days  in  port  there  after  arriyal,"  and  the  interest  insured 
was  declared  to  be  ''homeward  chartered  freight."  The  yessel  arrived  at  Bluff 
HarKnur,  Southland,  on  the  23rd  of  April,  1863,  where  she  got  aground,  and  the 
c^tain,  finding  a  difficulty  in  getting  her  ofi^  [sent  on  the  paaeengcrs  and  their 
luggage  at  the  expense  of  the  ship  to  Dunedin.  She  sustained  some  damage, 
but  was  got  off,  and  grounded  again  twice,  and  did  not  finally  get  clear  of  the 
groond  until  the  Ist  of  July,  when  she  left  for  Port  Chalmers,  the  port  of 
Dunedin,  where  she  arriyed  on  the  4th.  A  survey  was  held  on  her  at  Bluff 
Harbour,  and  others  at  Port  Chalmers,  the  result  of  which  disclosed  considerable 
damage,  but  not  sufficient  in  the  opinion  of  the  surveyors  to  prevent  her,  after 
some  repairs  which  they  indicated,  from  proceeding  to  Calcutta,  which  she  did, 
and  there  the  surveyors  recommended  that  she  should  undergo  further  examina- 
tioD.  She  arrived  at  Calcutta  on  the  7th  of  June,  and  it  was  then  discovered 
that  the  damage  she  had  sustained  at  Bluff  Harbour  was  so  great  that  to  repair 
her  so  as  to  enable  her  to  proceed  on  the  chartered  voyage  would  cost  more  than 
her  value  when  repaired,  plus  the  homeward  freight.  The  charterer  also  it  was 
found  had  stof^ied  payment,  and  his  agents  at  Calcutta  refused  to  load  the  ship. 
The  plaintiffs,  as  soon  as  they  became  aware  of  the  state  of  the  vessel,  viz.  on  the 
2nd  of  August,  1864,  gave  notice  of  abandonment  to  the  underwriters  both  on 
dup  and  on  cargo. 

The  expenses  incurred  in  consequence  of  the  vessel  having  grounded  at  Bluff 
Harbour,  and  also  in  consequence  of  proceedings  against  the  master  for  breaches  of 
the  Passengers  Act  (18  &  19  Vict.  c.  119),  and  for  damage  to  and  short  delivery 
of  cargo,  having  exhausted  all  his  available  funds,  and  it  being  found  impossible 
to  nuse  money  on  bottomry  save  at  a  ruinous  price,  and  the  plaintiffs*  agents  in 
New  Zealand  being  unwilling  to  make  advances  to  the  captain  without  specific 
instructions  from  the  plaintiffs,  the  vessel  was  detained  there  for  want  of  means 
to  do  the  repairs  necessary  to  enable  her  to  proceed  to  Calcutta,  until  the  14th  of 
April,  1864.  But  for  these  circumstances,  the  sum  received  by  the  captain  in 
New  Zealand  for  freight  and  passage  would  have  amply  sufficed  for  all  the  ship's 

Edd^  by  the  majority  of  the  Exchequer  Chamber  (Cockbuzn,  C.J.,  Kelly,  C.K, 
Channell,  B.,  and  Lush,  J.), — ^reversing  the  decision  of  the  Court  of  Common 
Fleas, — that,  the  ship  having  by  a  peril  insured  against  been  incapacitated  from 
earning  the  chartered  freight,  and  the  asmred  not  being  under  any  obligation  to 
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Potter      pi^^e^t  men  in  abandoning  her,  the  loss  of  the  freight  was  a  loss  by  a  peril  insored 

9.  against ;  that  the  assured  had  not  by  the  ahandonment  of  the  ship  lost  their  right 

Baiqun.      to  claim  for  a  total  loss  against  the  underwriters  on  freight;  and  that,  under 

the  circumstances,  the  delay  in  giving  notice  of  abandonment  was  sufficiently 

accounted  for,  and  the  notice,  if  notice  was  necessary,  was  not  too  kte. 

ffdd^  by  Cleasby,  B.,  that  the  plaintiffs'  interest  in  and  power  of  earning  the 
chartered  freight  haying  been  destroyed  by  their  own  act  of  abandoning  the  ship, 
and  not  by  the  perils  which  caused  that  election,  they  were  not  entitled  to  reooTer 
for  an  actual  loss  of  freight  by  the  constructiye  total  loss  of  the  ship ;  that, 
assuming  that  they  could  be  entitled  to  reooTer,  notice  of  abandonment  was 
necessary ;  and  that,  the  delay  in  giving  such  notice  having  been  caused  by  the 
default  of  the  plaintifi&  or  their  agents,  or  of  the  captain,  it  could  not  be 
justified  as  against  the  underwriters^  and  that  the  notice  was  too  late. 

Appeal  by  the  plaintiffs  against  a  decision  of  the  Court  of 
Common  Pleas,  discharging  a  role  to  set  aside  a  yerdict  fonnd  for 
the  defendant.  (1) 

1.  The  action  was  brought  to  recover  lOOZ.  upon  a  policy  of 
insurance  effected  by  the  plaintiffs  in  the  sum  of  4000/.  on  ^  home- 
ward chartered  freight "  by  the  ship  Sir  WiUtam  Eyre, 

2.  The  declaration  contained  a  count  on  the  policy  for  a  total 
loss,  and  the  common  money  counts.  To  the  first  count  the 
defendant  pleaded  denial  of  the  insurance,  of  the  plaintiffs'  interest, 
of  the  loss  by  perils  insured  against,  of  the  loss  of  freight  through 
the  alleged  total  loss  of  the  ship,  and  that  the  ship  without  saf- 
ficient  cause  did  not  proceed  on  her  voyage,  but  deviated  therefrom ; 
and  to  the  money  counts,  never  indebted.    Issue  thereon. 

3.  The  cause  was  tried  before  Bovill,  C.  J.,  at  the  London  sittings 
after  Michaelmas  Term,  1866,  when  the  following  facts  were  given 
in  evidence  or  admitted  on  both  sides : — 

4.  The  plaintiffs  are  shipowners  at  Glasgow,  and  constitute  the 
firm  of  Potter,  Wilson,  &  Co. :  the  defendant  is  an  underwriter  at 
Liverpool. 

5.  On  the  7th  of  December,  1862,  the  Sir  WUliam  Eyre  (of 
which  ship  the  plaintiffs  were  mortgagees  in  possession)  left 
Greenock  under  the  command  of  Captain  Blakey  on  a  voyage  to 
Southland,  and  thence  to  Dunedin,  in  Otago,  New  Zealand,  havino^ 
a  general  cargo  and  a  large  number  of  government  emigrants  on 
board. 

(1)  Law  Rep.  3  0.  P.  662. 
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<5.  On  the  9tli  of  February,  1863,  whilst  the  vessel  was  on  her 
outward  voyage,  the  plaintiffs  entered  into  a  eharterparty  with  one 
De  Mattos,  according  to  which  the  Sir  William  Eyre,  having 
discharged  her  cargo  and  passengers  at  New  Zealand,  was  to  pro- 
ceed to  Calcutta,  and  there  load  a  homeward  cargo  for  Liverpool 
or  London. 

7.  A  few  days  afterwards  the  plaintiffs  caused  the  policy  now 
sued  upon  to  be  effected,  in  order  to  cover  for  the  voyage  out  the 
chartered  freight  to  be  e€aiied  under  the  above  eharterparty.  The 
defendants  underwrote  the  policy  for  1007.  It  described  the  voyage 
insured  thus, — ^^At  and  from  Clyde  to  Southland,  while  there,  and 
thence  to  Otago  (N.  Z.),  and  for  thirty  days  in  port  there  after 
arrival,"  and  it  described  the  interest  insured  to  be  '^  homeward 
chartered  freight,  valued  at ." 

8.  On  the  23rd  of  April,  1863,  the  Sir  WiUiam  Eyre  arrived  at 
Bluff  Harbour,  Southland.  While  there,  she  drifted  and  took  the 
ground ;  and  the  master,  finding  great  difficulty  in  getting  her  off, 
sent  on  the  emigrants  and  their  luggage  to  Dunedin  at  the  ship's 
expense. 

9.  On  the  22nd  of  May  the  ship  floated ;  and  on  the  27th  a 
survey  was  held  upon  her.  (1) 

10.  The  ship  remained  aground,  with  the  exception  of  brief 
intervals,  until  shortly  before  the  29th  of  May.  On  that  day  a 
violent  gale  arose,  and  again  caused  the  Sir  WiUiam  Eyre  to  take 
tbe  ground.  She  struck  fore  and  aft,  and  remained  firmly  fixed 
until  the  4th  of  June,  when  she  was  again  afloat  Before,  however, 
she  could  be  brought  up  in  the  channel,  she  grounded  again,  and  was 
not  finally  got  off  till  the  1st  of  July,  when  she  left  for  Dunedin. 

11.  It  was  admitted  that  what  occurred  whilst  the  ship  was  at 
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(1)  By  this  survey  the  surveyors 
certify  "that,  having  ezamixied  the 
vessel,  and  finding  from  the  ship's  log 
that  she  has  lain  upon  the  ground  on 
the  north  hank  of  the  harhour  from  the 
16th  to  the  19th  instant,  so  far  as  we 
can  see  she  has  sustained  no  damage 
which  will  prevent  her  from  proceeding 
on  her  voyage ;  and  we  are  of  opinion 
that  she  may  with  safety  proceed  to 
her  final  destination.     We  find  that 


she  has  strained  in  some  degree  aft, 
shewing  it  in  the  upper  streak  of 
sheathing,  which  is  rent ;  also  the  main- 
mast appears  to  have  settled  below  its 
original  standing  about  two  inches. 
But,  not  being  able  to  ascertain  if  any 
damage  is  done  to  the  vessel  below 
water,  we  recommend  that  she  be  re- 
surveyed  and  her  bottom  examined,  at 
the  first  convenient  port  she  arrives 
at." 


Potter 
Bamkix. 
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Bluff  Harbour  was  correctly  described  in  the  master's  protest,  a 
copy  of  which  was  appended  to  the  case.  (1) 

12.  On  the  4th  of  July,  1863,  the  Sir  WiUiam  Eyre  arrived 
at  Port  Chalmers,  which  is  the  port  of  Dnnedin.  While  there, 
further  surveys  were  made  of  the  ship.  (2)  The  aforesaid  sur« 
veys  and  protest  were  duly  sent  home  to  the  assured  and  received 
by  them. 

13.  There  was  no  dry-dock  or  patent  slip  in  New  Zealand,  and 
consequently  the  extent  of  the  damage  which  the  ship  had  sus- 


(1)  This  protest  (whioh  was  sigDed 
by  the  captain,  the  first  and  second 
mates,  and  the  ship's  carpenter)  gave  a 
minnte  description  of  all  the  incidents 
of  the  voyage  out,  and  of  the  condition 
of  the  vessel,  as  far  as  it  conld  be  ascer- 
tained, down  to  the  time  of  her  arrival 
at  Fort  Chalmers. 

(2)  The  substance  of  these  surveys 
was  as  follows: — 

July  lOth,  1863.  "Ship  much 
strained  fore  and  aft.  Coat  of  main- 
mast seven  inches  down  from  its  proper 
place.  All  the  iron  knees  between 
decks  strained.  Coat  of  mizenmast 
three  inches  down.  A  number  of  sheets 
of  copper  off  both  sides  of  the  ship 
above  the  water-line.  Upper  deck 
waterways,  batts,  and  seams  strained 
and  leaking.  We  recommend  the 
vessers  topsides,  decks,  waterways,  and 
stanchions  be  thoroughly  caulked,  and 
docked  at  the  first  port  of  arrivaL" 

August  25th,  1863.  "  Find  the  hold 
beams  from  the  after  part  of  the  fore 
ri^ng  to  the  after  part  of  the  main 
rigging  very  much  bent  and  strained, 
eight  hanging  knees  on  each  side  moce 
or  less  strained,  the  mainmast  very 
much  injured  at  the  keel,  a  number  of 
sheets  of  copper  off  the  bottom  on  both 
sides  above  water;  but  by  report  of 
marine  divers  the  bottom  under  water 
is  in  tolerably  good  condition,  as  per 
annexed  certificate.  We  would  recom- 
mend that  the  mainmast  be  lifted  and 


properly  repaired,  also  the  step  made 
good,  one  plank  in  each  bilge  be  taken 
off  to  inspect  the  futtocks,  the  copper 
to  be  repaired  where  necessary,  and 
when  finished  with  the  whole  of  the 
necessary  repairs  the  ship  to  be 
thoroughly  inspected  and  approved  of 
before  going  to  sea.  We  may  add  that, 
on  each  survey,  we  sounded  the  pomps, 
and  found  that  the  ship  was  making 
but  one  inch  per  day." 

The  certificate  of  the  divers  referred 
to  was  as  follows: — ''Having  been 
under  thse  bottom  of  the  ship  Sir 
WiUiam  Eyre^  we  find  on  h^  star- 
board side  a  narrow  strip  of  copper  off 
about  four  feet  long  by  two  inches ;  her 
stem  has 'a  little  copper  off;  and  along 
her  port  side  and  bottom  we  find  no* 
thing  whatever  the  matter,  except  a 
narrow  strip  two  inches  wide  and  four- 
teen feet  long." 

September  4th,  1863.  ^  Having  had 
bilgp-plank  out  on  both  sides  in  the 
hold  abreast  of  the  mainmast,  we  find 
the  futtocks  in  good  sound  condition, 
and  the  vessel  remaining  perfectly  ti^t. 
We  have  no  hesitation  in  recommend- 
ing the  captain  to  proceed  in  ballast  on 
his  intended  voyage  as  soon  as  the 
necessary  repairs  recommended  have 
been  completed  and  approved.  We 
also  recommend  that  the  vessel  be  put 
in  a  diy-dock  or  on  a  patent-slip,  for 
further  examinatLon." 
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tained  could  not  be  more  fully  ascertained  than  appears  from  these 
surveys. 

14,  The  Sir  William  Eyre  remained  at  Port  Chalmers  until  the 
14th  of  April,  1864,  being  preyented  solely  from  want  of  funds 
from  making  the  necessary  preparations  to  proceed  to  Calcutta. 
The  master  had  not  sufficient  funds  to  defray  the  ship's  charges 
and  disbursements  and  the  liabilites  which  he  had  incurred  in  New 
Zealand ;  and,  not  being  able  to  raise  such  funds  in  New  Zealand, 
nor  Messns.  Dalgetty,  to  whom  the  ship  was  consigned  at  Otago^ 
being  willing  to  adyance  to  him  the  money  he  required  iot  the 
purposes  aforesaid,  he  was  obliged  to  wait  until  he  obtained  a 
sufficient  remittance  from  the  plaintiffs. 

15.  Messrs.  Dalgetty  corresponded  regularly  with  the  plaintifib ; 
and  the  letters  which  passed  between  them^  and  those  which  passed 
between  the  master  and  the  plaintiffs,  were  set  out  in  the  appendix 
to  the  case.  (1)    The  freight  which  was  payable  at  New  Zealand 
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(1)  The  material  parte  of  the  cor- 
nspoDdenoe  were  the  fbUowing : — 

From  Mmn,  DdigeUy  &  Co.,  <f 
Dunedin,  to  the  plainiiffs, 

InvercargiU,  May  16,  1863.  **  We 
have  to  announce  the  arrival  of  the  Sir 
WiUiam  jE'yre  at  the  Bluff  on  the  23rd 
vlL  On  the  12th  instant  the  captain 
was  sued  upon  nine  informations  by  the 
emigration  ofBoer,  and  fined  for  breaches 
of  88.  24,  25,  and  26  of  the  Passengers 
Act^  507.  eaoh,  in  aU  1502L  We  inclose 
report  of  the  case.  The  information  for 
want  of  medical  comforts  stands  ad- 
journed till  the  18th,  on  which  day  he 
has  also  to  meet  sixty-five  summonses 
from  the  passengen  for  deficiencies  in 
the  diet.  She  has  but  litUe  cargo  to 
•discharge  here,  and  will  proceed  to 
Donedin  in  the  course  of  a  week." 

Dunedin,  May  16,  1863.  **  From 
copy  of  the  Southland  Ntvm,  which  we 
send  by  this  mail,  you  will  observe  that 
Oaptain  Blakey  has  been  charged  with 
a  breach  of  nine  different  sections  of  the 
Emigration  Act;  and  we  regret  that 
some  of  them  have  been  proved,  and 


fines  imposed.  We  expect  the  ship 
round  here  in  a  few  days." 

Invereargili,  June  17, 1863.  <<0a^ 
tain  Blakey,  we  doubt  not,  ftmushes 
you  by  this  pest  with  full  partieulars 
of  the  very  unfortunate  positiaii  in 
which  the  Sir  WiUiam  Eyr%  has  been 
placed  sinoe  date  of  our  last  advice. 
The  heavy  damages  given  to  the  pa»- 
seogers,  and  the  expenses  consequent 
upon  his  getting  on  shoie^  have  osnsed 
the  disbmsements  greatly  to  exceed  the 
amount  due  for  freight:  bnt»  having 
seen  Captain  Blakej's  instructions  from 
yon  to  avoid  the  expense  of  bottomiy, 
it  is  likely  that^  when  the  ship  clean 
from  Dunedin,  his  draft  against  you 
will  be  taken  for  snoh  balance  as  may 
be  owing  in  the  two  ports." 

Dunedin,  June  18,  1868.  ''This 
vessel  stiU  remains  at  the  Bluff  aground. 
It  aesms  to  us  that»  if  Oaptain  Blakey 
would  be  mora  pushing,  he  oould  en- 
gage steam  to  take  him  off  the  bank 
and  tow  him  up.  We  have  sent  him 
a  message  to  this  efleet  This  shipTs 
expenses  will,  no  doubt,  exceed  the 
oaptain's  means ;  in  which  oue^  we 
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amonnted  to  abont  ISOOZ.,  and  was  receired  there  by  the  master. 
This  sum  would  have  been  sufficient  for  the  purposes  of  the  ship^  it 


hope  he  has  InstructionB  as  to  raising 
money." 

Invercargill,  July  17,  1863.  "  The 
Sir  Wiaiam  Eyrt  got  off  the  hank 
early  on  the  morning  of  the  1st  instant, 
and  sailed  at  noon  the  same  day  for 
Danedin,  which  she  reached  in  safety. 
The  ship's  dishorsements  at  the  Blnff, 
irrespective  of  sending  tlie  passengers 
on  to  Danedin,  amounted  to  1378Z.  14s., 
accounts  for  which  will  he  forwarded 
you  by  the  Dunedin  house." 

Dunedin,  July  17, 1863.  «  We  have 
at  last  the  pleasure  to  advise  the  safe 
arrival  in  port  of  this  vessel  4th  instant. 
Inclosed  we  beg  to  hand  you  copy  of 
the  ship's  accounts  at  Southland,  and 
regret  the  laige  expenses  incurred  there 
require  the  accompanying  draft  on  you 
(4502.)  to  balance  same.  We  considered 
well  before  advancing  so  much  money 
to  Captain  Blakey  after  he  informed  us 
that  his  vessel  was  not  your  own  pro- 
perty, but  only  under  your  control  and 
management.  It  seems  to  us  that  we 
were  bound  for  your  protection  to  see 
his  judgments  and  other  expenses  paid. 
The  Otago  passengers  having  summoned 
Captain  Blakey  for  damages,  and  he, 
finding  thati  if  the  cases  were  brought 
into  Court,  judgments  would  be  given 
against  him,  agreed  to  pay  them  10  per 
cent,  on  their  passage-money,  with  a 
view  to  save  law  expenses." 

Dunedin,  August  17,  1868.  **  The 
Sir  WtUiam  Eyre  would  have  been 
quite  discharged  some  days  ago,  but 
for  bad  weather  preventing  discharge  of 
the  coals,  now  going  on.  The  claims 
on  this  ship  for  damage  and  short- 
deliveiy  threaten  to  amount  to  10007., 
while  by  sketch  of  account  inclosed  we 
have  already  come  under  advance  of 
132{.  Is.  Qd.  We  are  anxious  to  save 
the  vesoel  all   delay  and  yourselves 


from  loss,  but  hesitate  to  advance  more 
money  to  Captain  Blakey,  considering 
the  circumstances  under  which  we  now 
hear  the  vessel  is  placed  in  your  manage- 
ment, without  fuller  authority.  We 
anxiously  look  for  your  June  letter,, 
which  will  be  here  within  four  days, 
for  some  expression  that  will  indicate 
your  wishes  in  this  respect." 

Dunedin,  September  18, 1863.  **Sir 
WtUiam  Eyrt  is  still  in  port,  being 
unable  to  settle  claims  or  proceed  to  sea 
from  want  of  funds.  He  has  adver- 
tized for  a  loan  on  bottomry  of  24002. ; 
but  the  rate  of  interest  asked  is  so 
exorbitant  (65  per  cent.)  that  he  has 
resolved  to  remain  here  until  he  receives 
funds  from  home.  In  the  meantime, 
he  will  take  goods  on  board  his  ship* 
for  stowage." 

Dunedin,  November  18, 1863.  "  Sir 
WtUiam  Eyre,  We  expect  the  coming 
mail  will  bring  us  positive  instructions 
how  to  clear  out  this  vessel  from  here. 
We  have  consulted  with  Mr.  Holmes 
since  his  arrival ;  and  he  thinks  we 
have  done  well  to  wait  for  authcnrity 
before  advancing  more  money  to  the 
captain." 

Dunedin,  December  18, 1863.  **  Sir 
W^iam  Eyre  still  lies  here  employed 
as  a  hulk,  waiting  remittances  from 
you  to  clear  her  out." 

Dunedin,  January  18,  1864.  «*  Svr 
WiBiam  Eyre,  Judging  from  the  tenor 
of  your  remarks,  you  will  be  disap- 
pointed at  this  vessel  still  remaining 
here.  Our  former  letters  would  have 
explained  our  reasons  for  not  advancing 
Captain  Blakey  more  money,  which  we 
hope  you  will  consider  6u£Boient.  Both 
Captain  Blakey  and  ourselves  look  for 
your  answer  to  our  September  letter, 
which  will  be  due  in  a  few  days.** 

Dunedin,  February  16, 1864.    «  Wfr 
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she  bad  without  having  met  with  any  disaster  prosecuted  her 
voyage  to  Calcutta,  and  if  none  of  the  circumstances  mentioned  in 


1870 


are  sorry  that  the  ship  has  been  here  so 
long  detained,  and  that  you  think  we 
are  to  blame  for  her  detention.  We 
must  say,  however,  that  we  still  think 
we  would  not  have  been  justified  in 
drawing  on  you  under  the  circumstanoes 
without  instructions  of  some  sort  Since 
the  receipt  of  your  favour  now  under 
reply,  we  have  settled  the  claims  on 
the  ship,  and  now  hand  our  account  to 
this  date,  balanced  by  Captain  Blakey's 
draft]  to  2116;.  2s.  lOd.^  at  sixty  days 
sight.*' 

Dnnedin,  March  18,  1864.  ''This 
yessel  is  still  in  port  discharging  her 
coals;  but  we  expect  her  to  get  away 
by  the  end  of  the  month.", 

Dunedin,  April  18,  1864.  "We 
have  to  'advise  that  the  Sir  WtUiam 
Eyre  sailed  for  Calcutta  on  the  14th 
instant,  and  now  inclose  supplementary 
account  of  the  ship,  balanced  by  our 
draft  on  you  at  sixty  days  sight,  for 
35U.  15».  8^." 

From  the  plaintiffs  to  Mutrs.  Dal" 
getty  A  Co, 

Glasgow,  September  25, 1868.  ^  Sir 
WiRiam  Eyre^  we  are  happy  to  observe, 
has  been  got  ofif,  and  had  arrived  safely 
with  you." 

"  Glasgow,  October  24, 1863.  «  We 
regret  to  hear  that  the  claims  on  this 
yenel  for  damage  have  been  so  heavy. 
We  trust  you  will  take  care  to  pay  no 
more  than  is  necessary,  and  also  that 
yon  have  advanced  money  to  Captain 
Blakey  to  meet  his  vrants,  taking  his 
draft  upon  us  for  the  amount,  which 
ahall  meet  due  honour  on  presentation." 

Glasgow,  November  26, 1863.  <*  Sir 
William  Eyre,  We  note  with  much 
sorprise  and  regret  that  the  ship  still 
remains  in  your  port  (Dunedin),  and 
must  say  that  we  cannot  understand 


why  you  have  declined  to  advance 
Captain  Blakey  what  money  was  neces- 
sary to  discharge  his  claims,  taking  his 
bill  on  us  for  the  amount.  If  we  under- 
stand the  matter  rightly,  you  say  that 
Captain  Blakey  informed  you  that  we 
wore  only  mortgagees,  not  owners,  and 
that  his  drafts  might  be  refused. 
Granting  we  were  only  mortgagees, 
surely  it  was  for  our  interests  that  the 
ship  should  get  away :  and  we  cannot 
understand  how  you  should  have 
doubted  for  a  moment  that  we  should 
have  honoured  Captain  Blakey's  drafts 
for  his  disbursements.  At  any  rate, 
our  late  letters  have  surely  been  ex- 
plicit enough.  But,  in  case  the  ship 
may  be  still  with  you  when  this  reaches, 
we  beg  you  will  at  once  arrange  for  her 
proceeding  to  Calcutta,  taking  Captain 
Blakey's  draft  on  us  for  the  necessary 
disbursements,  which  shall  be  duly 
honoured." 

Glasgow,  December  24, 1863.  '^  We 
received  two  letters  from  Captain 
Blakey,  dated  in  September  and  Octo- 
ber respectively,  the  former  apparently 
having  been  intended  for  the  previous 
mail.  We  trust  that,  on  receipt  of  our 
August  letters,  you  will  have  arranged 
to  advance  the  mon«y  required,  and  al« 
low  the  ship  to  prooeed  on  her  voyage.** 

Glasgow,  January  24,  1864.  *'  We 
are  much  annoyed  to  hear  of  this  ship 
still  remaining  in  port;  and  we  cer- 
tainly thought  our  letter  of  the  25th  of 
Augusf  [no  such  letter  appears]  was 
sufiScienUy  explicit  to  have  justified 
you  in  advancing  what  money  was  re- 
quired for  the  ship;  and  we  do  trust 
that  she  will  not  be  detained  much 
longer.** 

Gksgow,  March  24,  1864.  <<  We 
were  sadly  disappointed  to  find  that  the 
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the  correspondence  between  Messrs.  Dalgetty  and  the  plaintiff  had 
occorred. 

16.  While  the  Sir  WHUam  Eyre  remained  at  Port  Chalmers, 


Sir  WiUiam  Eyre  vna  Btill  (18th  of 
Janiury)  in  your  port.  Our  letter  of 
the  25th  of  November,  however,  we 
trust  will  haye  induoed  you  to  aeiid  her 
off,  according  to  your  request" 

Glasgow,  April  26, 1864.  "We  are 
duly  favoured  with  your  letter  of  16th 
of  February ;  and  are  glad  to  hear  that 
the  Sir  WiUiam  Eyre  was  likely  to 
get  away  from  Dunedin  at  last  Cap- 
tain Blakey's  draft  in  your  favour  for 
21162. 2s.  lOd.  has  been  duly  honoured.** 

Glasgow,  June  24,  1864.  «We 
have  been  favoured  with  yours  of  18th 
of  April,  and  are  glad  to  hear  that  the 
Sir  WiUiam  Eyre  had  at  last  sailed  for 
Calcutta.  CapUin  Blakey's  draft  in 
your  favour  for  351Z.  15f.  8d,  has  been 
duly  honoured." 

From  Captain  BlaJeey  to  the  plain'' 
tiffs, 

Dunedm,  July  17, 1863.  "We  left 
harbour  on  the  1st,  and  arrived  here 
upon  the  3rd  instant,  since  which  we 
have  discharged  about  400  tons  cargo. 
All  going  on  favourably,  with  little 
damage.  The  ship  has  not  made  any 
water  since  coming  off  the  bank  at 
Bluf^  I  have  signed  a  draft  on  your 
house  for  4602.,  being  excess  to  frei^t 
playable  there,  as  the  disbursements  at 
that  port  have  been  very  heavy,  in 
consequence  of  giotmding  and  fines,  &c. 
At  present  1  cannot  give  yon  further 
information  relative  to  my  mainmast, 
as  we  are  not  yet  near  the  step." 

February  16,  1864.  *' Messrs.  Dal- 
getty received  your  correspondenoe  last 
mail  for  clearing  all  debts  upon  the 
ship ;  since  which  time  I  have  ordered 
the  coals  stowed  on  board  to  be  taken 
out,  and  am  about  preparing  the  Sir 
WiUiam  Eyre  for  sea  agisin." 


April  13,  1864.  ''We  leave  Port 
Chalmera  to-day  for  Calcutta,  after 
having  secured  my  mainmast  and  other 
necessaiy  repairs  before  proceeding  to 
sea,  which  have  been  surveyed  and  ap- 
proved of  by  surveyors." 

Calcutta,  June  8, 1864.  ''I  have  at 
last  arrived  at  my  chartered  port,  where 
I  find  freight  low,  charterers  so  scarce, 
the  sole  cause  of  all  my  stopping  in 
New  Zealand.  We  advertise  for  the 
agents  of  the  charterer  to-day,  whom  I 
saw  last  evening,  and  who  will  not  be 
responsible  for  the  charterparty." 

Calcutta,  June  22,  1864.  ''We 
dock  the  Sir  WiUiamEyreoa  the 25th 
to  inspect  the  bottom  and  metaL  By 
draft  survey  forwarded  through  Messis. 
Mackinnon,  M'Kenzie,  &  Co.,  yom  will 
see  that  the  repairs  recommended  wiU 
exceed  the  real  value  of  the  ship.  The 
lifting  of  the  ceiling  so  far  as  the  second 
futtocks,  replacing  and  bolting  from  ked 
to  gunwale,  will  for  this  alone  cost 
26007.  The  other  repairs  will  estimate 
at  about  45007.  Therefore  I  do  not  fed 
justified  in  commencing  such  serious 
repairs  without  first  consulting  you 
upon  the  matter.  If,  after  the  ceiling 
is  lifted,  we  find  some  floors  gone,  there 
must  then  be  an  end  of  the  ship." 

From  ihejpHaudiffa  to  Captain  Mahey. 
September  24,  1863.  "  We  duly  ie« 
ceived  your  letter  of  the  17th  of  July 
from  Dunedin,  and  were  glad  to  hear 
that  you  had  succeeded  in  getting  your 
ship  off  and  bringing  her  there.  We 
trust  soon  to  hear  of  your  having 
proceeded  to  Calcutta,  and  hope  you 
may  arrive  in  safety  at  that  port, 
where  we  understand  from  your  letter 
to  Mr.  Law  that  it  is  your  intention  to 
dock  your  ship.    Should  it  be  that  your 
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and  after  she  had  discharged  her  cargo,  the  captain,  in  order  that 
the  Tessel  shoold  not  be  wholly  unprodactiye,  permitted  her  to  be 
stored  with  coals  to  the  extent  of  1200  tons,  and  received  as  rent 
for  sach  coals  7787.  3s.  5d. 

17.  In  February,  1864,  the  captain  received  the  necessary  fands 
from  the  plaintiffs,  and  he  immediately  proceeded  to  discharge  his 
liabilities  and  have  the  temporary  repairs  which  had  been  recom- 
mended by  the  surveyors  completed,  so  as  to  enable  the  ship  to 
proceed  in  ballast  to  Calcutta. 

18.  Port  Sydney  is  a  port  where  the  ship  could  have  been 
th(»x>ughly  repaired,  and  is  about  eight  or  nine  days'  sail  from 
Port  Chalmers ;  and  the  voyage  from  the  latter  place  to  Calcutta 
is  much  longer,  and  attended  with  greater  risk,  than  the  voyage 
from  Port  Chalmers  to  Sydney.  The  master  did  not  know  that 
there  was  a  dry-dock  at  Sydney,  and  that  the  ship  could  be 
repaired  there ;  nor  did  he  make  any  inquiries  as  to  the  nearest 
port  where  his  ship  could  be  repaired,  because  he  considered  her 
capable  of  proceeding  in  ballast  to  Calcutta,  whither  she  was  bound 
by  her  charter,  and  where  he  knew  that  the  repairs  could  be  done. 
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ship  requires  re-ooppering  or  other  re- 
pain  in  oousequence  of  haying  been 
ashore,  we  tmst  you  will  see  that  all  is 
well  and  properly  done." 

December  1, 1863.  "  We  are  sorry 
to  kam  from  Messrs.  Dalgetty's  letter 
dated  18th  of  September,  that  your  ship- 
was  still  detained  at  Dunedin,  for  want 
of  funds.  We  cannot  understand  why 
your  agents  had  not  advanced  what  you 
required,  taking  your  draft  on  us  for 
their  reimbursement.  From  the  letter 
they  would  recdve  in  October  [the 
mMng  letter  of  25th  of  Angust],  no 
doubt  they  would  do  this ;  so,  we  trust 
you  are  now  on  your  way  to  Calcntta, 
and  that  you  will  be  clear  as  soon  as 
this  letter.  We  regret  much  that  you 
have  not  kept  us  advised  of  your 
motions,  nor  sent  us  surveys  of  your 
ship  at  Dunedin,  which  you  should 
have  done.  The  want  of  that  has  put 
us  to  great  inoonvenienoo,  and  caused 


much  difficulty  in  getting  your  ship 
insured  from  New  Zealand  to  Calcutta, 
and  which,  for  want  of  proper  docu- 
meuts,  we  have  only  been  able  to  get 
done  for  a  limited  sum,  and  agsinst 
total  loss." 

April  16,  1864.  «  We  have  duly 
received  your  two  letters  of  the  18th  of 
Febniary,  by  which  we  were  glad  to 
learu  that  you  had  at  last  a  prospeot  of 
leaving  Dunedin,  and  trust  next  mail 
will  bring  advice  of  your  having  sailed 
for  Calcutta.  Tou  will  learn  on  your 
arrival  at  Calcutta  that  your  charterar, 
Mr.  De  Mattos,  has  Med ;  and  we  do 
not  know  whether  his  agents  will  be 
able  to  fulfil  the  conditions  of  the 
charterparty.  We  have,  however, 
written  fully  to  our  friends,  MessrsL 
Maokinnon,  Mackenzie,  Se  Co.,  and  you 
will  plesse  be  guided  by  them  in  these 
and  all  other  matters.*^ 
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1870  19.  There  are  a  great  quantity  of  worms  in  Port  Obalmers ;  and 

PoTTEu      a  ship  lying  there  is  likely  to  get  wormed,  if  some  of  her  metal  has 

BA»iiK.     ^^^^  off- 

20.  On  the  14th  of  April,  1864,  as  soon  as  the  temporary  repairs 

had  been  execated,  the  Sir  William  Eyre  left  Port  Chalmers  for 
Calcutta,  where  she  arrived  on  the  7th  of  June. 

21.  As  soon  as  the  Sir  William  Eyre  arrived  at  Calcutta,  the 
master  went  to  the  agents  of  De  Mattos  at  that  port,  and  applied 
to  them  to  carry  out  the  charterparty.  A  copy  of  the  charter- 
party  had  been  forwarded  to  them  by  De  Mattos  many  months 
previously ;  but,  as  they  had  been  informed  in  December,  1863, 
that  he  had  (as  the  fact  was)  failed  and  stopped  payment*  in  that 
month,  they  bad  made  no  preparations  for  providing  a  cargo  for 
the  vessel,  and,  on  the  master  applying  to  them,  they  absolutely 
refnsed  to  have  anything  to  do  with  the  Bhip  or  with  proyiding  a 
cargo.  The  master  thereupon  placed  the  Sir  William  Eyre  in  the 
hands  of  Messrs.  Mackinnon  &  Mackenzie,  the  plaintiffs'  corre- 
spondents at  Calcutta. 

22.  After  her  arrival  at  Calcutta,  the  Sir  William  Eyre  was  put 
into  dry-dock,  and  surveyed  several  times.  Copies  of  the  surveys 
and  estimates  made,  and  of  the  letters  which  passed  between  the 
plaintiffs  and  Messrs.  Mackinnon  &  Mackenzie  were  set  out  in  the 
appendix.  (1)  The  surveys  and  estimates  were  duly  forwarded  to 
and  received  by  the  plaintiffs ;  and,  upon  the  receipt,  in  the  month 
of  Augnst,  1864,  of  the  survey  dated  the  8th  of  June,  the  plaintifis 
at  once  gave  notice  of  abandonment  to  the  defendant,  and  also 
notice  of  abandonment  to  the  underwriters  on  ship;  but  neither  of 
these  notices  of  abandonment  were  accepted  by  the  respective 
imderwriters. 

23.  The  Sir  WiUiam  Eyre,  after  she  had  been  put  at  Calcutta 
into  dry-dock,  was  moored  in  the  Hooghly,  and  whilst  she  was 
there  lying  a  violent  cyclone,  on  the  5th  of  October,  1864,  drove 
her  from  her  moorings,  and  she  was  stranded  and  became  a  total 
wreck. 

(1)  These  sheYred  an  extent  of  da-  the  charteied  freight  would  have  ma- 
mage  to  the  ship  from  the  stranding  at  terially  exceeded  her  value  when  le- 
Bluff  Harhour  so  great  that  the  cost  of  paired,  plus  the  homewaid  freight, 
repairing  her  so  as  to  enahle  her  to  earn 
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24.  It  was  admitted  that  the  cost  of  repairing  the  vessel  at       ^^70 
Calcutta  so  as  to  make  her  sea-worthy  for  carrying  a  cargo  to      Potter 
England  would  haye  exceeded  the  value  of  the  ship  when  repaired,     rankin. 
plus  the  difference  between  the  chartered  freight  and  the  current 
freight,  which  would  amount  to  about  450Z. 

25.  The  Sir  WiUtam  Eyre,  which,  at  the  time  of  her  departure 
from  Greenock  in  December,  1862,  was  worth  about  8000Z.,  was  in 
her  unrepaired  state  at  Calcutta  in  September,  1864,  worth  about 
30002. ;  and,  even  if  she  had  met  with  no  damage  whatever,  she 
would  have  been  off  her  letter  in  January,  1865,  and  would  not 
have  been  worth  more  than  45007.  A  ship  like  the  Sir  WiUiam 
Eyre  deteriorates  at  the  rate  of  12  per  cent,  per  annum. 

26.  A  list  of  the  insurances  effected  upon  the  ship  and  freight 
was  contained  in  the  appendix. 

27.  At  the  trial  no  question  was  left  to  the  jury ;  a  verdict  was 
taken  for  the  defendant^  subject  to  leave  to  move  to  enter  it  for 
the  plaintiffs,  the  Court  being  by  consent  in  place  of  the  jury,  and 
having  power  to  decide  both  law  and  fact.  Accordingly,  in  Hilary 
Term,  1867,  the  plaintiffs  obtained  a  rule  nisi  to  enter  a  verdict 
for  them,  with  interest^  on  the  ground  that  the  underwriters  were 
liable  for  the  loss  of  the  chartered  freight*  This  rule  was  in  Trinity 
Term,  1868,  discharged. 

28.  The  Court  of  Common  Pleas,  in  a  case  of  Potter  v.  Campbell, 
which  was  an  action  against  the  underwriters  on  ship,  had  decided, 
after  the  trial  of  this  case,  and  before  the  argument  of  the  rule, 
that  the  notice  of  abandonment  was  too  late.  A  copy  of  the  judg- 
ment in  that  case  was  set  out  in  the  appendix.  (1) 

The  appeal  came  on  for  argument  in  the  Exchequer  Chamber  at 
the  sittings  in  error  after  Easter  Term,  1869. 

Sir  G.  Honyman,  Q.C.  {Lcmyon  with  him),  for  the  plaintiffs,  con- 
tended that  the  events  which  took  place  at  New  2iealand  consti- 
tuted a  constructive  total  loss  of  the  ship  and  an  actual  total  loss 
of  the  prospective  chartered  freight;  that  no  notice  of  abandon- 
ment of  the  freight  was  necessary  under  the  circumstances,  there 
being  nothing  to  abandon ;  and  that,  if  notice  of  abandonment  of 
freight  was  necessary,  the  notice  given  in  August>  1864,  was  given 

(1)  See  16  W.  B.  399. 
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in  timei  it  haying  been  given  as  soon  as  the  plaintiffs  were  made 
acqnainted  with  the  condition  the  ship  was  found  to  be  in  when  she 
was  docked  at  Calcutta,  and  the  delay  having  been  occasioned  by 
circumstances  which  the  plaintiffs  could  not  have  foreseen  and 
over  which  they  had  no  control.  Upon  the  first  point  he  dted 
the  following  authorities: — Idle  v.  JBoydf  EoDt^ange  Asstiranee 
Co.  (1) ;  Mouni  v.  Harrison  (2) ;  Baum  r.  Salvador  {2) ;  Mm  v. 
ami£h{^)\  Bosetto  v.  Gumeylo);  KnigU  T.Fai{h{6)\  Stewart  j. 
Oreenoek  Marine  Ineurance  Co.  (7) ;  Famworih  y.  Hyde  (8) ; 
Kinff  v.  Walker  (9);  Qrainger  y.  Martin  (10);  FUmifng  v. 
aii^(ll);  Phillips  on  Insurance,  ss.  1487, 1491, 1497, 1500. 

Mdlish,  Q.C  (Waikin  WtUiams  and  Cohen  with  him),  was  called 
upon  by  the  Court  to  address  himself  to  the  first  point.  He  con- 
tended that  nothing  short  of  an  actual  total  loss  of  ship  could 
cause  a  total  loss  of  freight;  for  that  there  could  be  no  total 
loss  of  freight  so  long  as  the  ship  remained  in  the  possession  and 
under  the  control  of  the  owner;  and  that  notice  of  abandon- 
ment was  necessary.  He  referred  to  Barclay  y.  StirUng  (12) ; 
Benson  v.  Chapman  (13) ;  Kidtton  v.  Empire  Marine  Inouranee 
Co.  (14);  Barker  Y,  Janson  (15);  Amonld  on  Insurance,  3rd  ed. 
851,  977 ;  Maclachlan  on  Shipping,  148. 

Sir  O.  Honyman,  in  reply,  referred  to  Diekeneonr.  Jardine.  (16) 


The  Court  took  time  to  consider,  and  afterwards  desired  to  have 
the  second  point  a^;ued*  It  was  accordingly  argued  at  the  sittings 
in  error  after  Hilary  Term,  1870. 

Sir  O.  Ebnymany  Q.O.  (Lanyon  with  him),  commented  upon  the 


,    (1)  8  Taunt  755. 

(2)  4  BiDg.  888. 

(3)  1  Bing.  N.  0.  526,  544 :  in  error, 
8  Bing.  N.  C.  266,  271. 

(4)  9  C.  B.94  ;  19  L.  J.  (OP.)  226. 

(5)  11  C.  a  176;  20  L.  J.  (C.P.) 
257. 

(6)  15  Q.  B.  649 ;  19  L.  J.  (Q.B.) 
509. 

(7)  2  H.  L.  159. 

(8)  18  C.  B.  (N.  S.)  835 ;  34  L.  J. 
(C.P.)  207:  in  error,  Law  Bep.  2  C.  P. 
204. 


(9)  3  H.  &  C.  209;  33  L.  J.  (Ex.) 
167,  (Ex.  Ch.)  326. 

(10)  4  B.  &  S.  9 ;  31 L.  J.  (Q.B.)  186. 

(11)  1  H.  L.  618. 
a2)  6M.&a6. 

(18)  6  M.  &  G.  792:  in  Ex.  Cb. 
5  C.  B.  330:  in  Bom.  Proa  2  H.  L. 
696. 

(14)  LawBep.iaP.585;  inenor, 
Law  Bep.  2  C.  P.  357. 

(15)  Law  Bep.  3  C.  P.  303. 

(16)  Law  Bep.  3  C.  P.  639. 
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facts  to  be  gathered  from  the  correspondence  and  the  surveys,  and       1870 
submitted  that,  under  all  the  circumstances,  there  had  been  no      ^(ynER 
default  on  the  part  of  the  plaintiffs  or  their  agents  in  giving  notice     siinciN 
of  abandonment. 

Wathin  Williams  {Gohen  with  him),  on  the  other  hand,  insisted 
that  the  plaintiffs  might  with  the  exercise  of  due  diligence  have 
sooner  discovered  the  actual  condition  of  the  ship  after  the  mis- 
fortune at  Bluff  Harbour,  and  had  been  guilty  of  unwarrantable 
delay  in  repairing  and  clearing  the  ship  from  Port  Chalmers,  and 
that  consequently  the  notice  of  abandonment  given  on  the  2nd  of 
August,  1864,  was  too  late. 

Our.  adv.  wit. 

The  Court  differing  in  opinion,  the  following  judgments  were 
delivered : — 

Cleasby,  B.  This  is  an  action  on  a  policy  of  insurance  on 
freight.  For  the  purpose  of  the  present  case,  the  facts  may  be 
shortly  stated  thus : — ^The  vessel  Sir  William  Eyre  was  chartered 
on  the  9th  of  February,  1863,  for  a  voyage  to  New  Zealand,  thence 
to  Calcutta,  and  from  Calcutta  to  London.  The  insurance  in  ques- 
tion was  effected  two  days  afterwards,  and  was  for  the  voyage  to 
New  Zealand,  and  the  subject-matter  insured  was  freight  to  be 
earned  nnder  the  charter  from  Calcutta  to  London.    The  insurance,  • 

therefore,  is  for  the  earlier  part  of  the  voyage  out ;  and  the  thing 
insured  is  the  freight  home ;  so  that  the  perils  insured  against  are 
at  an  end  long  before  the  cargo  by  which  the  freight  is  to  be  earned 
is  on  board.  This  is  not  a  usual  transaction,  because  in  general 
the  whole  voyage  is  insured  by  the  same  underwriters ;  but  there 
is  no  valid  objection  to  it. 

The  vessel  before  the  termination  of  the  voyage  insured  got 
aground  and  was  with  great  difficulty  got  off;  and  she  sustained 
such  damage  that  on  her  arrival  at  New  Zealand  she  was  in  such 
a  state  as  to  make  her  necessary  repairs  cost  more  than  she  would 
have  been  worth  when  repaired.  This  was  not  known  at  New 
Zealand,  there  being  no  means  there  of  ascertaining  the  real  con- 
dition of  the  vessel.  After  great  delay,  during  which  the  vessel 
was  used  as  a  store-ship  for  coals  at  a  considerable  rent,  some 
repairs  were  done  so  as  to  enable  her  to  proceed  to  Calcutta ;  and 
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ig70  on  the  14th  of  April,  1864,  she  proceeded  there,  and  arrived  in 
^orrra  Safety-  Upon  her  arrival,  she  was  properly  overhauled,  and  her 
V-  real  condition  was  ascertained.  Thereupon,  the  vessel  herself  as 
well  as  the  freight  being  insured,  notice  of  abandonment  was  on 
the  2nd  of  August,  1864,  given  to  the  underwriters  both  on  ship 
and  on  freight.  The  ship  was  in  fact  totally  lost  whilst  lying  at 
Calcutta,  in  the  cyclone  of  the  5th  of  October,  1864 ;  but  this  loss 
has  nothing  to  do  with  the  present  claim. 

This  action  is  brought  to  recover  the  freight  insured  as  before 
mentioned ;  and  the  question  is  whether  the  fEtcts  stated  entitle  tlie 
plaintiff  to  recover  for  a  total  loss  of  the  chartered  freights  It 
was  not  contended  that  there  was  any  case  to  recover  for  a  partial 
loss ;  and  indeed  upon  such  a  policy  no  such  claim  could  possibly 
arise. 

The  Court  of  Common  Pleas  had  decided,  in  a  previous  action  to 
recover  upon  a  policy  on  the  ship  in  respect  of  the  same  voyage  and 
damage,  that  there  was  no  sufficient  notice  of  abandonment,  and 
therefore  the  plaintiffs  in  that  action  could  not  recover  as  for  a 
total  loss  of  the  ship :  Potter  v.  Campbell  (1) :  and  they  held  in 
the  present  case,  as  I  understand  the  judgment,  that,  there  being 
no  absolute  total  loss  of  the  ship,  there  was  no  total  loss  of  the 
freight ;  and,  without  deciding  that  a  proper  notice  of  abandonment 
of  the  freight  would  have  entitled  the  plaintiffs  to  recover,  they 
considered  that  the  notice  in  this  case  was  insufficent  (in  conformity 
with  the  decision  in  Potter  v.  Campbell  (1)  ),  and  therefore  that  the 
plaintifis  could  not  in  that  way  complete  their  title  to  recover; 
and  they  gave  judgment  for  the  defendant.  From  this  judgment 
the  plaintiffs  have  appealed  to  the  Exchequer  Chamber. 

Two  questions  have  been  argued, — ^first,  whether  there  is  such  a 
total  loss  of  the  freight  as  to  entitle  the  plaintiffs  to  recover,  inde- 
pendent of  any  notice  of  abandonment, — secondly,  supposing  such 
notice  to  be  necessary,  whether  the  notice  given  on  the  2nd  of 
August,  1864,  was  a  sufficient  one  in  point  of  time. 

In  considering  the  question  of  total  loss,  it  is  necessary  in  the 
first  place  to  examine  what  is  the  real  nature  of  the  interest  which 
is  said  to  be  totally  lost  It  is  not^  as  is  usually  the  case,  an 
interest  in  anything  which  exists  and  of  which  possession  can  be 

(1)  16  W.  R  399. 
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had,  as,  for  instance,  a  ship,  or  cargo,  or  even  freight  of  cargo  on  1870 
board,  of  which  the  lien  on  the  cargo  gives  a  qualified  possession :  pofteb 
bat,  in  snch  a  case  of  chartered  freight  as  the  present,  the  interest  haitkin 
18  only  a  right  to  have  cargo  provided ;  it  can  only  be  enforced  by 
action ;  and  is  in  the  nature  of  a  chose  in  action.  It  is  a  right 
which  may  be  of  considerable  or  of  little  value.  If,  for  instance, 
the  chartered  freight  is  high  in  relation  to  the  current  rate  at  the 
port  of  lading,  and  the  charterer  is  a  solvent  person,  then  the  right 
is  of  considerable  value ;  but,  if  the  current  rate  is  higher  than  the 
chartered  freight,  or  the  charterer  has  become  bankrupt  or  insol- 
vent, it  is  of  no  value.  It  appears  as  a  fact  in  the  present  case  that 
De  Mattos,  the  charterer,  stopped  payment  in  December,  1863, 
and  that  no  cargo  would  have  been  provided  under  the  charter 
after  that  month.  In  such  a  case  as  the  present,  that  fact,  from 
the  form  of  the  policy,  would  have  no  effect  upon  the  amount  to 
be  recovered  in  the  action,  if  the  perils  insured  against  caused  a 
total  inability  to  earn  the  freight :  it  is  only  adverted  to  for  the 
purpose  of  shewing  how  peculiar  the  subject-matter  of  insurance  is 
when  the  perils  insured  against  terminate  before  there  is  any 
interest  in  possession. 

The  first  question,  then,  for  consideration  in  this  case  is,  whether 
the  damage  done  being  such  as  to  make  the  cost  of  repairs  exceed 
the  value  of  the  ship  when  repaired,  this  of  itself  has  the  same 
effect  as  the  actual  loss  of  the  ship,  and  makes  the  freight  recover- 
able as  totally  lost    I  am  of  opinion  that  it  has  not. 

I  may  observe  that  this  is  the  proper  question  to  be  considered , 
though  the  question  chiefly  argued  was  whether  an  abandonment 
was  necessary  or  not, — a  mode  of  argument  which  assumes  that 
such  damage  to  the  ship  must,  with  abandonment  of  the  freight, 
amount  to  a  total  loss  of  the  freight ;  whereas,  in  so  peculiar  a 
policy  as  this,  the  interest  may  be  such  as  not  to  admit  of  aban- 
donment, and  so  the  policy  only  covers  an  actual  total  loss.  We 
are  dealing  at  present  with  the  mere  fact  of  damage  to  the  extent 
mentioned,  and  not  with  the  knowledge  of  that  fact  by  the  assured, 
and  any  election  which  they  may  make  thereupon.  All  other  cases 
of  total  loss  of  freight  by  loss  of  the  ship  are  necessary  conse- 
quences of  the  facts  themselves ;  and  this,  if  it  be  a  case  of  total 
loss  of  the  freight  by  what  has  happened,  must  be  so  too.    If  the 
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1870  ship  goes  to  the  bottom,  or  becomes  a  mere  wreck  incapable  of 
PoiTEB  repair,  or  is  justifiably  sold ;  in  each  of  these  cases  the  total  loss  of 
Ba^kut  freight  is  a  necessary  consequence  of  the  facts  themselves.  But, 
how  can  it  be  said  that  the  necessary  consequence  of  the  ship  being 
so  damaged  is  that  the  freight  is  totally  lost  ?  The  utmost  that 
can  be  said  is  that  the  earning  it  is  made  yery  expensive :  and 
this  would  depend  upon  the  extent  to  which  the  repairs  would 
exceed  the  value  and  the  amoimt  of  freight  which  would  probably 
be  earned  by  repairing. 

The  general  rule  is,  that  there  is  no  actual  total  loss  while  the 
thing  remains  in  specie,  however  much  it  may  be  damaged.  It 
must  either  be  destroyed  or  its  recovery  irretrievably  hopelees. 
This  is  the  rule  laid  down  in  the  text-books  (see  Amould,  s.  364), 
and  is  the  effect  of  aU  the  authorities.  The  case  of  BotM  v. 
Salvador  (1),  relied  upon  in  the  argument  for  the  plaintiffs,  seems 
at  first  sight  at  variance  with  it ;  because  in  that  case  (which  was 
an  insurance  on  cargo),  it  was  held  that  hides  were  totally  lost 
which,  though  they  existed  at  the  time  as  hides,  were  damaged  in 
such  a  manner  and  to  such  an  extent  that  they  could  not  be  carried 
to  their  destination  so  as  to  be  there  delivered  as  hides.  But  that 
decision  is  placed  upon  a  satisfactory  ground  by  the  judgment  of 
the  Court  of  Queen's  Bench  in  Knight  v.  Faith  (2),  where  it  is 
explained  that  the  decision  proceeds  upon  the  ground  of  the  hides 
being  virtually  destroyed.  The  judgment  in  that  case  (which 
appears  to  me  a  most  convincing  one)  corrects  some  erroneous 
opinions  on  the  subject  of  abandonment  which  were  gaining 
ground ;  and  the  authorities,  which  are  fiilly  considered  in  it, 
justify  the  rule  above  laid  down.  What  is  said  by  Lord  Abinger 
in  Baux  v.  Salvador  (3)  is  there  adopted,  viz.  "  If  he  (the  assured) 
elect  to  do  this  (that  is,  to  treat  damage  as  a  total  loss),  as  the  thing 
insured  or  a  portion  of  it  still  exists  and  is  vested  in  him,  the  very 
principle  of  insurance  requires  that  he  should  make  a  cession  of 
all  his  right  to  the  recovery  of  it^  that  the  underwriters  may  be 
entitled  to  the  full  benefit  of  what  may  still  be  of  any  value." 
In  the  present  case,  the  thing  insured  is  the  right  to  earn  the 

(1)  1  Bing.  N.  C.  526 ;   3  Bing.         (2)  15  Q.  B.  649 ;  19  L,  J.  (Q.B.) 
N.  C,  266.  ^  609. 

(3)  8  Bing.  N.  C.  at  p.  286. 
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freight ;  and  this  is  neither  destroyed  nor  irretreyiably  lost  because  1870 
the  ship  is  damaged  to  the  extent  alleged.  The  condition  of  TcyrrER  " 
realizing  it^  viz.  repairing  the  vessel^  is  not  made  impossible,  but 
•expensive,  and  therefore  difficult  of  performance.  But  this 
expense  and  difficulty  form  the  equivalent  in  such  a  case  to 
^mage  to  the  thing,  where  the  thing  exists  in  specie ;  and  mere 
damage,  to  any  extent,  does  not  constitute  a  total  loss. 

It  was  argued  on  behalf  of  the  plaintiffs  that  the  damaged  con- 
dition of  the  ship  in  such  a  case  was  a  commercial  total  loss  of  the 
freight  There  are  two  answers  to  this,  if  it  has  any  definite 
meaning, — ^first,  that  it  might  be  said  with  equal  force  that  such  a 
damaged  condition  of  a  ship  was  commercially  an  actual  total  loss 
because  the  vessel  was  not  worth  repairing,  yet  still  without  aban- 
donment there  is  no  total  loss, — and  secondly,  that,  in  point  of 
fact,  though  the  damaged  condition  of  the  ship  may  in  some  cases 
make  it  a  losing  affair  and  therefore  not  commercial  to  repair  and 
earn  the  freight,  yet  the  contrary  might  be  the  case,  and  the  com- 
mercial result  of  repairing  would  depend  upon  a  variety  of  consi- 
derations. 

One  argument  mainly  relied  on  was,  that,  in  such  a  case  as 
this,  there  is  nothing  to  abandon,  and  therefore  abandonment  would 
be  ineffectual,  and  must  be  unnecessary. 

The  argument  on  both  sides  may  be  put  thus : — ^The  plaintiffs 
say,  if  the  owner  abandons  the  chartered  freight  to  the  underwriter, 
the  latter  is  none  the  better ;  for,  though  he  acquires  a  right  to 
earn  the  freight,  he  can  only  earn  it  in  the  damaged  ship,  which  is 
not  his  property,  and  of  which  he  has  no  means  of  becoming  the 
owner ;  so  that,  though  the  owner  parts  with  his  right,  it  is  fruitless 
in  the  hands  of  the  underwriter.  The  defendant  says,  if  the 
damage  to  the  ship  entitles  the  owner  to  claim  the  fireight,  the 
underwriter  must  pay  it,  and  he  does  so.  The  owner  may  then,  if 
the  charter  is  a  good  one,  or  for  other  reasons,  repair  the  ship,  and 
proceed  to  the  port  of  loading  and  claim  to  have  the  charter  per- 
formed (for,  the  charter  has  not  been  forfeited),  and  earn  the  full 
freight:  and,  how  can  it  be  said  that  the  chartered  freight  has 
been  totally  lost^  when  he  has  insisted  upon  his  right  to  earn  it, 
and  has  earned  it  ? 

These  are  the  difficulties  on  both  sides. 

2  F  2  2 
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1870  Perhaps,  on  a  full  consideration,  it  may  appear  that  the  aban- 

PorrxB  donment  to  the  underwriters  is  not  in  such  a  case  necessarily- 
inoperative,  particularly  having  regard  to  those  cases  where  the 
captain  may  in  consequence  become  the  agent  of  the  underwriters 
in  earning  it 

It  is  true  that,  upon  such  damage  to  the  ship,  if  the  ship-owner 
elects  (as  he  is  entitled  to  do)  to  proceed  no  further  with  the 
voyi^e,  and  makes  this  known  to  the  charterer,  and  so  discharges 
the  charterer,  and  the  charter  is  put  an  end  to,  there  is  thei^ 
absolutely  nothing  to  abandon.    What  the  effect  of  such  election 
would  be  upon  the  policy  on  freight,  is  another  question.    But,  a»^ 
long  as  the  charter  continues  in  force,  it  can  hardly  be  said  that 
there  is  absolutely  nothing  to  abandon.    It  often  happens  that  the 
captain  has  made  considerable  progress  in  repairing  the  ship  before 
the  real  extent  of  the  damage  is  ascertained ;  and  it  is  only  when 
the  owners  receive  the  final  survey  and  accounts  that  it  is  made 
known  to  them  to  be  a  case  justifying  an  abandonment     Now, 
supposing  this  to  occur,  and  the  master  to  complete  the  repairs 
and  to  proceed  on  the  voyage  of  the  ship,  acting,  as  he  is  bound  to- 
do,  for  the  benefit  of  all  concerned,  and  the  owners  at  the  proper 
time  abandon  the  freight  to  the  underwriters ;  would  not  the  effect 
of  this  be  that  they  would  be  entitled  to  recover  upon  their  policy 
on  freight,  and  the  underwriters  would  be  entitled  as  assignees 
(for,  the  abandonment  has  the  effect  of  an  assignment,)  to  the 
freight  earned  ?  and,  if  the  ship  was  lost  either  in  proceeding  to  the 
port  of  loading  or  from  thence  to  the  port  of  discharge,  and  so  no 
freight  earned,  would  not  the  owner  have  completed  his  title  to- 
recover  against  the  underwriters,  and  the  underwriters  have  lost 
what  may  be  called  their  salvage  ? 

This  is  not  a  fanciful  case ;  but  abandonments  have  again  and 
again  taken  place,  not  only  after  the  repairs  are  completed,, 
but  after  the  freight  has  been  earned.  This  was  so  in  the 
leading  cases  on  the  subject'  of  abandonment  to  underwriters  on 
freight :  Benson  v.  Chapman  (1) ;  Scottiah  Marine  Insurance  Co.  v, 
Tiimer.  (2)  Thus,  such  damage  as  has  been  mentioned  does  not 
necessarily  involve  as  a  consequence  the  loss  of  a  prospective 

(1)  6  M.  &  G.  792 ;  in  Ex.  Oh.  5  C.  B.  330 :  in  Dom,  Proc.  2  H.  L.  696. 

(2)  1  Macq.  334,  337. 
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freight;  and  it  seems  to  me  to  follow  &om  this,  that,  as  there       1870 
ought  to  be  a  clear  and  definite  rule  of  abandonment,  and  not  one      p^teb 
depending  upon  the  accidental  circumstances  of  each  case,  and     j^^j^, 
since  there  must  be  an  abandonment  in  some  cases  to  entitle  the 
assured  to  recover,  there  ought  to  be  in  all.    It  was  given  in  this 
case,  in  conformity  with  the  usage ;  and  the  usage  makes  it  the 
right  of  the  underwriters.    Convenience  also  is  in  favour  of  it ;  for, 
if  the  notice  of  abandonment  is  given,  the  underwriter  knows  his 
position,  whereas,  if  not,  he  may  not  know  for  years  whether  he  is 
to  be  held  responsible  or  not    He  cannot  know  the  exact  extent 
of  damage,  or  the  probability  of  the  owner  repairing,  in  each  par- 
ticular case ;  and  the  rule  seems  to  be  a  reasonable  and  convenient 
•one,  that  the  owner  should  inform  him  of  his  determination  in  the 
<usual  way,  viz.  by  notice  of  abandonment. 

Another  consequence  may  be  noticed*  If  the  notice  be  given, 
and  freight  be  afterwards  earned  under  such  circumstances  as  I 
have  mentioned,  the  underwriter  has  acquired  a  title  to  that 
freight ;  and  the  underwriter  who  has  the  benefit  of  the  abandon- 
ment, as  assignee  of  the  freight,  has  also  liabilities  as  ship-owner 
cast  upon  him ;  and  there  are  settled  rules  for  apportioning  the 
•expenses  of  earning  the  freight  between  the  owner  and  the  under- 
writer. 

In  applying  what  has  been  said  to  the  present  case,  it  must  be 
borne  in  mind  that  the  captain  proceeded  from  Danedin  to  Cal- 
<^utta  under  the  charter.  In  his  letter  from  Calcutta,  of  the  8th 
-of  June,  1864,  he  says :  "  I  have  at  last  arrived  at  my  chartered 
port,  where  I  find  freights  low  and  charterers  so  scarce,  the  sole 
cause  of  all  my  stopping  in  New  Zealand ;"  and  he  afterwards  says 
that  he  on  that  day  advertises  for  charterer's  agents,  so  that  his 
lay-days  might  begin.  Up  to  that  time,  therefore,  he  was  sailing 
under  the  charterparty,  and  there  was  no  total  loss  of  the  freight ; 
and  the  question  seems  fairly  raised  whether,  by  reason  of  any 
imjustiBed  delay  of  the  plaintiffs  which  had  thus  taken  place,  the 
abandonment  of  the  freight,  which  came  afterwards,  was  not  too  late. 

The  rule  appears  to  be  correctly  laid  down  in  Avnould,  Vol.  2, 
p.  858,  3rd  ed.,  that,  as  soon  as  the  owner  has  all  the  requisite 
information,  he  must  abandon  immediately  ;  but  that,  in  the  case 
•of  stranding,  or  partial  wreck,  he  may  wait  "  a  reasonable  time 
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1870        for  more  accurate  information  as  to  the  nature  of  the  loss  or  the 


PoTTBB  actual  extent  of  the  damage/'  In  the  present  case,  it  may  be 
Hj^kis  taken  that,  as  soon  as  the  owners  had  the  requisite  information, 
they  abandoned  immediately:  and  the  question  is,  whether  the 
time  taken  in  obtaining  the  information  was  not  unreasonable,  being 
attributable  in  a  great  measure  to  the  default  of  the  owners  and 
their  agents.  It  is  very  much  a  question  of  fact;  and,  under 
ordinary  circumstances,  if  I  found  my  learned  Brothers  had  all 
arrived  at  a  clear  conclusion,  it  is  very  unlikely  that  I  should  differ 
from  them.  But,  in  this  case,  the  judges  of  the  Court  of  Common 
Pleas  have  arrived  at  an  opposite  conclusion,  and  I  am  therefore 
bound  to  form  my  own  opinion. 

In  endeavouring  to  apply  the  rule  above  given,  we  meet  with 
the  following  facts : — The  disaster  occurred  in  May  and  June,  1863; 
and  the  extent  of  damage  was  ascertained  in  August,  1864^  when 
the  abandonment  took  place.  It  may  be  taken  that  between  the 
damage  and  the  4th  of  September,  1863,  there  was  no  delay;  and 
also  that  between  the  14th  of  April,  1864,  and  the  abandonment, 
there  was  no  delay ;  and  the  question  comes  to  this,  whether  the 
plaintiffs  can  justify  the  delay  between  the  4th  of  September,  1863, 
and  the  14th  of  April,  1864,  during  which  time  the  vessel  was 
detained  at  Dunedin  for  want  of  funds.  The  materials  for  account- 
ing for  this  want  of  funds  are  very  imperfect  A  long  correspon- 
dence is  given ;  but  important  letters  are  omitted.  For  instance, 
the  plaintiffs,  in  their  letter  of  the  24th  of  December,  1863,  to 
Dalgetty  &  Co.,  say :  "  We  trust  that,  on  receipt  of  our  August 
letters,  you  will  have  arranged  to  advance  the  money  required,  and 
allow  the  ship  to  proceed."  The  letter  of  the  24th  of  January,  1864, 
also  refers  to  the  August  letter  as  having  been  sufiSciently  explicit. 
But  the  August  letter  is  not  given ;  and  we  could  have  judged  from 
it  whether  it  was  the  fault  of  the  plaintiffs  in  giving  insufficient  in- 
structions, or  of  Messrs.  Dalgetty  &  Co.  in  not  attending  to  them. 
Another  omission  is  in  not  giving  the  accounts  which  were  inclosed 
in  the  letters.  The  letter  of  Dalgetty  &  Co.,  of  the  16th  of  Februaiy, 
1864,  incloses  an  account  shewing  a  balance  of  21167.  due  to  them 
for  disbursements  subsequent  to  the  17th  of  July,  1863,  on  which 
day  a  letter  inclosed  another  account  shewing  a  balance  of  450?., 
which  was  drawn  for.    Neither  of  these  accounts  is  given ;  and 
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they  would  have  shewn  exactly  what  payments  had  heen  made,  1870 
and  what  money  had  been  zeceiyed  for  passage  and  freight*  In  po^tib 
their  absence,  this  was  left  to  contradictory  statements  and  argn-  b^^^, 
meoL  These  documents  should  have  come  from  the  plaintiffs,  as 
they  haye  to  account  for  the  delay.  We  know  that  the  expenses 
of  getting  the  ship  off  were  13787. 148.  (letter  of  Dalgetty  &  Co., 
17th  July,  1863) ;  and  we  know  by  another  letter  of  the  same  date 
that  this  was  liquidated  by  means  of  money  received  for  passage- 
money  or  freight  and  the  bill  for  450/. :  but,  how  the  immense 
robsequent  expenses,  tIz.  21167.  2s.  10d.y  and  3512.  IQs.  8(2.,  in 
addition  to  what  was  receiyed  for  freight  and  the  sum  of  7587. 
receiyed  for  hire  of  the  ship,  arose, — ^how  much  for  the  temporary 
repairs,  how  much  for  claims  against  the  ship  for  damage  to  cargo 
and  other  defaults  of  the  master,'^we  do  not  know,  as  far  as  I  can 
collect^  except  the  breaches  of  the  Emigration  Act,  amounting  to 
1507.  The  conclusion  at  which  I  have  arrived  is,  that,  for  the 
delay  between  the  4th  of  September,  1863,  and  the  14th  of  April, 
1864,  the  master,  the  plaintiffs,  and  Dalgetty  &  Co.,  were  all  to  some 
extent  to  blame.  The  correspondence  between  the  plaintiffs  and 
Messrs.  Dalgetty  &  Co.  shews  that  the  plaintiffs  were  always  com- 
plaining of  Messrs.  Dalgetty  &  Co.  not  making  advances  according 
to  instructions,  and  the  latter  always  complaining  that  they  had 
insufficient  instructions :  see  letters  of  the  former  of  the  24th  of 
October,  25th  of  [Mfovember,  1863,  and  24th  of  January,  1864 ;  and 
of  the  latter  of  the  17th  of  August,  18th  of  l^ovember,  and  18th  of 
December,  1863.  Such  a  delay  could  not  have  occurred  without 
some  one  being  in  fault ;  and  it  is  accounted  for  in  this  way, —  « 
either  the  plaintifib  did  not  authorize  Messrs.  Dalgetty  &  Co.  to 
dear  the  ship,  or,  if  they  did,  then  the  latter  were  backward  in 
doing  so.  It  appears  to  me  that,  from  whatever  of  these  causes 
the  delay  originated,  it  cannot  be  justified  as^against  the  imder- 
writers.  It  is  a  &ir  inference,  that^  if  the  instructions  contained  in 
the  letter  of  the  25th  of  August  had  been  as  explicit  as  the  plain- 
tifb  thought  they  were,  and  as  they  ought  to  haye  been,  the  ship 
would  haye  been  cleared  and  dispatched  in  November,  1863, 
instead  of  April,  1864 ;  and  in  that  way  this  very  long  delay  was 
the  fault  of  the  plaintiffs  themselves. 
The  captain  was  to  blame  for  increasing  the  charges  upon  the 
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1870  ship  by  his  own  default  and  misconduct  to  a  large  amount^  though, 
PoTTEB  in  the  absence  of  the  accounts^  we  cannot  say  how  much.  It  may 
BAmuK.  ^^^®  been  so  large  as  to  have  increased  the  difficulty  of  clearing 
the  ship,  and  so  have  contributed  to  the  delay.  He  was  also  in 
fault  for  not  acquainting  his  owners  with  the  extent  of  damage. 
They  complain  in  their  letter  to  him  of  the  1st  of  December,  1863, 
that  he  had  never  sent  them  the  surveys.  The  ship  had  either 
been  actually  aground,  or  from  time  to  time  taking  the  ground, 
from  some  day  in  May  previous  to  the  22nd,  when  she  first  floated, 
until  the  1st  of  July ;  and,  her  weight  being  of  course  very  great, 
— her  burthen  being  1316  tons, — serious  damage  was  probable. 
Accordingly,  it  appears  by  the  survey  of  the  10th  of  July  that  she 
was  *^  much  strained  fore  and  aft  Coat  of  mainmast  seven  inches 
down  from  its  proper  place;  all  the  iron  knees  between  decks 
strained."  This  appears  to  me  to  indicate  the  probability  of 
damage  to  the  frame-work  of  the  ship :  but  it  certainly  appears  that, 
though  the  captain  wrote  on  the  17th  of  July  (seven  days  after 
the  survey),  he  gives  his  owners  no  idea  of  the  effect  of  this  survey ; 
and  their  letters  of  the  24th  of  September,  to  him,  and  of  the  25th 
to  Messrs.  Dalgetty  &  Co.,  shew  that  they  had  a  very  imperfect 
idea  of  what  had  happened,  and  they  made  no  provision  accord- 
ingly. The  final  survey  at  Port  Chalmers  of  September  4th  agrees 
with  what  one  would  expect  from  the  first,  recommending  that  the 
ship  should  proceed  in  ballast  on  the  intended  voyage,  and  that 
she  should  ''be  put  in  a  dry-dock  or  patent-slip  for  further  exami-' 
nation," — ^not  for  repair,  but  for  further  examination.  It  strikes 
.  me  that,  as  soon  as  it  is  made  out  that  such  a  damaged  vessel 
cannot  be  made  a  sea-worthy  vessel  for  cargo  without  going  into  a 
dry-dock  for  examination,  it  becomes  a  case  in  which  no  delay 
can  be  justified,  as  against  the  underwriters,  in  procuring  that 
examination.  ^ 

It  is  only  necessary  to  add,  upon  this  part  of  the  case,  that  the 
letter  of  the  plaintiffs  of  the  24th  of  October,  with  directions  to  clear 
the  ship,  would  be  received  the  end  of  December,  1863,  or  beginning 
of  January,  1864.  I  can  find  no  excuse  whatever  for  the  delay 
between  this  time  and  the  14th  of  April,  when  the  vessel  sailed 
for  Calcutta.  In  their  January  letter  (18th),  Messrs.  Dalgetty 
&  Co.  make  no  reference  to  the  ship  starting.     In  their  February 
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letter  (16th),  they  only  express  their  regret  at  haying  been  blamed  1870 
for  the  detention  of  the  ship.  In  their  March  letter  (18th),  all  Pottos 
they  say  is,  **  This  vessel  is  still  in  port>  discharging  her  coals ;  r  J^ 
but  we  expect  her  to  get  away  by  the  end  of  the  month ;"  and  she 
did  sail  on  the  14th  of  ApriL  There  may  have  been  some  reason 
for  this,  so  as  to  excuse  the  apparent  neglect  of  Messrs.  Dalgetty  ; 
but  thai  would  not  excuse  the  delay  as  against  the  underwriters. 
When  the  assured  has  aU  the  necessary  information,  he  must 
abandon  at  once ;  and  five  days  (though  in  a  somewhat  peculiar 
case)  has  been  held  too  long  an  interval :  Hunt  v.  Boyal  Ex- 
change Assurance  Co.  (1)  But  he  has  a  reasonable  time  for 
acquiring  the  information ;  and  there  mast  be  no  delay  in  doing 
so.  It  certainly  appears  to  me,  for  the  reasons  given,  that,  in  this 
case,  the  very  long  interval  between  the  disaster  and  the  abandon- 
ment is  not  properly  accounted  for ;  that  the  delay  between  Sep- 
tember, 1863,  and  April,  1864,  or  some  substantial  part  of  it,  was 
the  fault  of  the  plaintiffs  or  their  agents ;  and  that,  in  that  way, 
the  abandonment  was  out  of  time.  I  very  much  question  whether 
in  any  case  where  the  further  survey  of  a  damaged  vessel  is  ordered, 
the  assured  can  be  guilty  of  unreasonable  delay,  and  afterwards, 
if  the  survey  leads  to  abandonment,  excuse  themselves  by  saying, 
**  we  did  not  contemplate,  and  had  no  reason  to  contemplate,  aban- 
donment "  during  the  delay.  I  rather  think  not.  But,  in  the 
present  case,  it  appears  to  me  that  there  was  enough  in  the  nature 
of  the  accident,  and  in  the  surveys  at  Port  Chalmers,  to  prevent 
the  plaintiffs  from  recovering  for  a  total  loss,  if  they  were  guilty 
of  delay  in  ascertaining  the  real  extent  of  damage.  The  foregoing 
conclusions  are  sufficient  for  the  decision  of  this  case,  viz.  first,  that 
the  alleged  damage  to  the  ship  did  not  of  itself  constitute  a  total 
loss  of  the  freight ;  and,  secondly,  that  the  owner  has  by  unrea- 
sonable delay  lost  the  opportunity  of  making  it  into  a  total  loss. 

The  case  has  been  so  far  considered  with  reference  to  the  grounds 
discussed  in  argument.  But»  before  concluding,  I  wish  to  add  the 
following.  I  have  endeavoured  to  shew  that,  in  such  a  case  as  the 
present,  an  abandonment  is  not  necessarily  inoperative  and  there- 
fore inapplicable.  The  conclusion  arrived  at  may  be  a  doubtful 
one.    If  it  was  clearly  established  that,  in  so  peculiar  a  case  as 

(1)  5  M.  &  S.  47. 
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1870  this,  the  transaction  was  such  as  not  to  admit  of  ahandonment  at 
PoTTEtt  aU}  then  another  question  would  arise,  yiz.  whether  such  a  policy 
1^^^^^  covered  anything  but  an  actual  total  loss  of  the  freight  by  actual 
total  loss  of  the  ship.  The  judgment  of  the  Oourt  of  Common 
Pleas  puts  the  decision  upon  two  altematiyes,  and  this  is  one  of 
them :  and  it  may,  I  think,  be  well  contended  that,  if  there  cannot 
be  an  abandonment,  there  cannot  be  a  constructive  total  loss. 

The  conclusion  may  not  appear  to  meet  the  justice  of  the  case; 
but,  if  the  matter  is  examined,  it  is  accounted  for  by  this,  viz.  that, 
under  such  a  policy,  there  cannot  be  a  partial  loss.  In  the  case  of 
an  insurance  on  ship  or  cargo,  if  there  is  damage  to  any  extent,  the 
assured  may  treat  it  as  a  partial  loss  and  recover  his  damasies,  or 
he  has  the  option  (if  the  Lage  is  sufficient)  of  conTertiitiie 
partial  loss  into  a  constructive  total  loss,  by  abandonment.  But,  in 
a  policy  on  prospective  freight,  like  this,  where,  when  the  risk  ter- 
minates,  there  is  no  interest  except  in  contract,  the  case  is  difiEereni 
There  cannot  be  a  partial  loas ;  and  therefore  it  may  be  contended 
that  there  cannot  be  a  turning  of  a  partial  loss  into  a  constructive 
total  loss,  and  that  the  policy  only  covers  an  actual  total  loss  of 
freight  by  actual  tot^l  loss  of  ship. 

There  is  only  one  other  matter  which  was  particularly  noticed 
during  the  argument,  and  I  can  hardly  pass  it  over.  Up  to  this 
time,  the  case  has  been  considered  as  if  the  owner  had  only 
insured  the  freight,  and  there  was  no  insurance  on  the  ship.  But 
it  occurred  to  me  that,  as  there  was  also  an  insurance  on  the  ship 
in  this  case,  and  an-  abandonment  of  the  ship  to  the  underwriters, 
the  abandonment  of  the  ship,  if  sufficient,  might  have  a  bearing 
upon  the  case.  It  seems  contrary  to  principle  that  what  is  done 
under  one  contract  should  affect  the  rights  acquired  under  another 
distinct  one ;  but  the  answer  is  given  in  the  judgment  of  the  Court 
below.  The  objection  referred  to  is  discussed  in  Phillips  on  In- 
surance, §  1649 ;  and,  after  giving  a  full  answer  to  it,  and  shewing 
what  the  rule  was  in  England,  from  the  cases  on  the  subject,  the 
learned  author  adds,  §  1650, — **  The  fact  that  the  underwriters  on 
freight  may  be  affected  by  the  circumstance  of  the  ship  being  in- 
sured and  abandoned,  is  an  irregularity  in  jurisprudence.  The 
doctrine  adopted  in  the  United  States  is  preferable,  as  it  makes 
the  irregularity  less  than  it  is  under  the  English  doctrine." 


V, 
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In  the  present  case^  the  only  interest  in  freight  which  the  owner        1870 
possessed,  was,  the  right  to  have  cargo  provided  ;  and  he  was  under      pomsR 
a  corresponding  obligation  to  be  at  the  port  of  loading  to  receive 
the  cargo,  subject,  of  course,  to  the  usual  exception  of  perils  of  the 
seas.    Now,  by  abandoning  to  the  underwriters  on  ship,  he  avails 
himself  of  this  exception  in  the  charterparty,  and  elects  not  to  be 
bound  to  receive  a  cargo,  and  discharges  himself  from  it ;  and,  as 
he  cannot  transfer  to  the  underwriters  on  ship  any  obligation  to 
complete  the  voyage,  it  follows  that  the  charterer  has  no  person 
bound  under  the  charterparty  to  take  his  cargo,  and  he  is  of  course 
discharged  from  it  himself.    The  consequence  is,  that  the  assured, 
by  his  own  act  of  abandoning  to  the  underwriters  on  ship,  destroys 
the  right  which  was  his  only  interest  in  the  subject-matter  of  in- 
surance, freight ;  and,  having  done  this  for  his  own  interest,  and 
to  complete  his  demand  against  the  imderwriters,  and  so  destroyed 
the  right  to  earn  freight  at  all,  can  he  come  against  the  under- 
writers on  freight  upon  their  contract  of  indemnity  ?    It  is  obvious 
that,  in  such  a  case,  the  interest  in  the  freight  being  destroyed, 
there  would  be  by  the  act  of  the  owner  nothing  to  abandon  to  the 
underwriters  on  freight.    It  certainly  appears  unreasonable  that  a 
man,  who,  in  consequence  of  sesrdamage,  properly  abandons  the 
ship,  should  be  prejudiced  by  doing  so,  as  against  the  underwriters 
on  freight    But  it  has  been  so  adjudged.    It  is  ouly  necessary  to 
refer  to  the  case  of  ScaUish  Insurance  Co.  v.  Turner.  (1)     In 
that  case,  the  assured  abandoned  to  the  respective  underwriters 
on  ship  and  freight.    The  ship  had  been  repaired,  and  proceeded 
on  her  voyage ;  and  it  was  not  known  that  the  damage  was  such 
as  to  justify  an  abandonment,  until  after  the  arrival  of  the  ship 
with  her  cargo  on  board  at  the  port  of  discharge.    The  effect  of 
the  abandonment  of  the  ship  was  to  transfer  to  the  underwriters 
not  only  the  ship  but  all  the  freight ;  and  the  freight  was  thus  lost, 
in  consequence  of  the  perils  insured  against,  to  the  assured ;  and 
he  brought  his  action  in  Scotland  upon  his  insurance  on  freight ; 
and  the  Court  of  Session  held,  with  apparent  reason,  that  he  was 
entitled  to  recover,  the  real  cause  of  the  loss  to  him  being  the 
perils  insured  against,  and  the  abandonment  of  the  ship  a  proper 
act  superinduced  by  those  perils ;  and  they  thought  it  made  no 

(1)  1  Macq.  334. 
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1870       difference  that  the  freight  was  earned  by  the  captain,  who  became 

"poTTER      agent  for  the  ship  underwriters,  as  it  was  lost  to  the  plaintiff.    But 

Rankin  "    *^®  House  of  Lords  reyersed  this  decision,  and  held  that  the  freight 

was  lost  to  the  assured  by  his  own  election  in  abandoning  to  the 

underwriters  on  ship,  and  not  by  the  perils  which  caused  that 

election,  and  that  he  could  not  recover. 

If  the  loss  of  the  freight  in  this  case  be  regarded  as  the  conse- 
quence of  the  owner's  election  to  abandon  the  ship,  then,  if  the 
abandonment  of  the  freight  at  Calcutta  was  sufficient,  so  was  the 
abandonment  of  the  ship,  and  the  latter  may  have  had  the  effect 
of  destroying  the  plaintiffs'  right  to  recover.  My  Brother  Lush  in 
the  course  of  the  argument  gave  a  conclusive  answer  to  this  objec- 
tion,  if  the  fact  was  as  he  supposed,  viz.,  **  that,  at  the  time  of 
the  abandonment  of  the  ship  at  Calcutta,  the  charter  was  gone, 
and  there  was  no  existing  interest  under  it  whatever." 

I  had  rather  considered  the  case  generally  as  if  the  abandon- 
ment had  taken  place  at  Port  Chalmers.  At  the  same  time,  after 
the  captain's  letter  from  Calcutta  before  referred  to,  I  do  not  see 
how  the  charter  can  be  said  to  have  been  at  an  end.  I  know  this 
view,  founded  upon  the  effect  of  the  abandonment  of  the  ship, 
finds  no  favour  with  my  learned  Brothers ;  and  I  therefore  advance 
it  with  diffidence,  and  leave  it  with  what  has  been  already  said. 
If  the  sufficiency  of  the  abandonment  had  not  been  argued,  it 
might  have  been  necessary  to  consider  it  further,  and  I  may  add 
that,  as  soon  as  an  admitted  irregularity  in  jurisprudence  is  intro- 
duced, we  must  not  be  surprised  if  we  are  led  to  conclusions  which 
are  apparently  unsatisfactory.  But  the  reasons  before  given  are 
those  upon  which  I  rely,  and  which  lead  me  to  the  conclusion  that 
there  is  no  sufficient  ground  for  reversing  the  judgment  of  the 
Court  below,  and  that  it  ought  to  be  affirmed. 

CocKBURN,  C.J.  This  was  an  action  on  a  policy  of  insurance  on 
freight  to  be  earned  by  a  ship  named  the  8ir  WiUiam  Eyre,  under 
a  charterparty  with  one  De  Mattos,  wherein  the  ship  was  described 
as  then  on  a  voyage  to  New  Zealand,  and  whereby  it  was  agreed 
that  she  was  to  sail  to  New  Zealand  with  cargo  for  owners*  benefit, 
and,  having  discharged,  should  proceed  to  Calcutta,  and  there  load 
from  the  freighters  a  full  and  complete  cargo,  and  proceed  there- 
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with  to  London.    The  policy  applied  only  to  the  chartered  freight       1870 
firom  Calcutta  to  London,  and  attached  only  on  the  preliminary      Potter 
voyage  from  London  to  New  Zealand.     It  describfed  the  interest     rankin. 
as  "  on  homeward  chartered  freight/'  and  the  voyage  insured  as 
*'  from  the  Clyde  to  Southland,  New  Zealand,  while  there,  and 
thence  to  Otago,  New  Zealand,  and  for  thirty  days  in  port  there 
after  arrival." 

The  ship  arrived  at  Bluff  Harbour,  Southland,  on  the  23rd  of 
April,  1863.  Whilst  there  she  took  the  ground  and  sustained 
damage,  but  was  got  off  and  floated  on  the  22nd  of  May.  On  the 
29th  of  May,  a  violent  gale  coming  on,  she  again  grounded,  and 
was  not  got  afloat  again^till  the  6th  of  June ;  and,  before  she  could 
be  got  into  the  channel^  she  grounded  a  third  time,  and  was  not 
finally  got  off  till  the  1st  of  July.  She  then  left  for  Port  Chalmers, 
the  port  of  Dunedin,  where  she  arrived  on  the  4th  of  July.  A  sur- 
vey was  held  on  her  at  Bluff  Harbour,  and  further  surveys  were  held 
on  her  at  Fort  Chalmers ;  and  it  was  found  that  she  had  sustained 
much  damage ;  but  the  extent  of  the  damage  could  not  be  there 
ascertained,  as  it  was  necessary  for  that  purpose  that  she  should  be 
taken  into  a  dry-dock  or  put  on  a  patent-slip,  neither  of  which 
existed  in  New  Zealand,  or  were  to  be  found  anywhere  nearer  than 
Fort  Sydney.  In  point  of  fact,  as  the  sequel  shewed,  the  amount 
of  damage,  though  not  sufficient  to  prevent  the  vessel,  after  having 
undergone  partial  repair  at  New  Zealand,  from  proceeding  in  bal- 
last on  her  voyage  to  Calcutta,  was  such  as  to  necessitate  such  an 
amount  of  repair,  in  order  to  render  her  sea-worthy  to  carry  cargo, 
as  to  warrant  the  owners,  had  they  then  been  aware  of  the  actual 
extent  of  the  damage,  in  treating  the  loss  as  a  constructive  total 
one.  There  was  nothing,  however,  in  the  extent  of  damage  dis- 
covered at  New  Zealand  to  lead  the  master  to  apprehend  that  such 
was  the  state  of  the  vessel.  In  a  survey  held  on  her  at  Bluff 
Harbour,  dated  the  27th  of  May,  1863,  though  the  surveyors  report 
that  the  vessel  *'has  strained  in  some  degree  aft,  and  that  the 
mainmast  appears  to  have  settled  below  its  original  standing 
about  two  inches,"  and  recommend  that,  *'  as  they  are  unable  to 
ascertain  if  any  damage  is  done  to  the  vessel  below  water,  she 
shall  be  re-surveyed  and  her  bottom  examined  at  the  first  con- 
Tenient  port  she  arrive  at,"  they  go  on  to  state  that,  '^  so  far  as 
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1870  they  can  see,  she  has  sustained  no  damage  which  will  prevent  her 
-parrEB,  ^^^  proceeding  on  her  voyage,"  and  that  they  **  are  of  opinion 
that  she  may  with  safety  proceed  to  her  final  destination.^ 

Farther  surveys  were  held  on  the  ship  at  Port  Chalmers  on  the 
10th  of  July  and  the  25th  and  29th  of  August  The  surveyors 
having  ascertained,  a^  far  as  could  be  done,  the  injuries  the  vessel 
had  sustained,  while  they  recommend  certain  specified  repairs,  and 
further  advise  "  that  the  vessel's  topsides,  decks,  waterways,  and 
stanchions  shall  be  thoroughly  caulked,  and  docked  at  the  first 
port  of  arrival,"  expressly  state  that  '*  on  each  survey  they  examined 
the  pumps,  and  found  that  the  ship  was  making  but  an  inch  of 
water  per  day ;"  and  further,  that,  ^^diver^  having  been  under  the 
ship's  bottom,  they  found  that  on  the  starboard  side  only  a  narrow 
strip  of  copper  about  4  feet  long  by  2  inches  was  wanting;  that  her 
stem  had  a  little  copper  off,  and  that  on  her  port  side  and  bottom 
they  found  nothing  whatever  the  matter  except  a  narrow  strip 
2  inches  wide  and  14  feet  long." 

The  cargo  having  in  the  meantime  been  discharged,  a  further 
survey  was  held  on  the  4th  of  September,  1863 ;  and  the  surveyors, 
having  as  they  state  '^  had  bilge-plank  out  on  both  sides  in  the 
hold  abreast  of  the  mainmast,"  while  they  recommend  that  certain 
things  shall  be  done  to  the  ship,  and  further  that  at  the  next  port 
available  at  which  the  vessel  may  call  she  shall  be  put  in  a  dry- 
dock  or  on  a  patent  slip  for  farther  examination,  and  also  that  on 
such  occasion  certain  other  things  shall  be  done,  expressly  declare 
that  they  '^  find  the  vessel  perfectly  tight,  and  have  no  hesitation 
in  recommending  the  captain  to  proceed  in  ballast  on  his  intended 
voyage  as  soon  as  the  necessary  repairs  recommended  have  been 
completed." 

On  none  of  these  surveys  does  the  real  state  of  the  ship,  as 
afterwards  disclosed,  appear  to  have  been  even  surmised ;  and  the 
recommendation  that  she  should  be  put  in  a  dry-dock  or  on  a 
patent-slip  at  some  future  port,  seems  rather  to  h&ve  been  suggested 
as  a  matter  of  proper  precaution,  to  see  if  any  other  repairs  should 
be  necessary  to  make  her  perfectly  sea-worthy  and  safe,  than  from 
any  apprehension  of  extensive  damage  beyond  that  which  had 
been  already  ascertained. 

I  see  no  reason  to  doubt  that  the  master  participated  in  this 
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view,  and  entertained  a  full  belief  of  being  able,  after  the  repairs       1870 
recommended  by  the  snryeyors  had  been  effected  at  Port  Chalmers,  "^potteb 
to  prosecute  his  voyage  and  bring  his  cargo  home,  even  though  a 
further  examination  should  be  had  at  Calcutta,  and  further  repairs 
might  on  such  examination  be  found  to  be  necessary. 

The  master  would  have  proceeded  to  get  the  necessary  repairs 
done,  but  found  himself  in  difficulty  from  want  of  funds.  The 
freight  receivable  in  respect  of  the  outward  cargo  was  to  be  re- 
ceived by  the  master  at  New  Zealand,  and  would  have  been 
sufficient  to  meet  the  ordinary  expenses  of  the  ship ;  but  con- 
siderable expenses  bad  been  incurred  in  getting  the  ship  off,  on 
the  different  occasions  wh^n  she  took  the  ground  at  Bluff  Harbour ; 
and,  in  consequence  of  her  detention  there,  it  became  necessary  to 
hire  a  steamer  to  take  on  the  'passengers :  and  it  further  appears 
that  numerous  claims  had  been  made  by  passengers  who  had  come 
out  in  the  ship  as  emigrants,  on  account  of  breaches  of  the  pro* 
visions  of  the  Passengers  Act ;  and,  legal  proceedings  having  been 
instituted  to  enforce  such  claims,  the  master  had  found  himself 
compelled,  as  matter  of  prudence,  to  compromise  with  the  claim- 
ants, at  a  considerable  sacrifice.  Claims  were  also  made  by  con- 
signees of  cargo,  in  respect  of  damage  and  short  delivery,  which 
the  master  was  in  like  manner  compelled  to  settle.  Through  the 
expenses  thus  incurred,  not  only  were  the  proceeds  received  by  the 
master  in  respect  of  freight  exhausted,  but  considerable  advances 
had  been  made  to  him  by  the  plaintiffs'  agents  at  Dunedin,  Messrs. 
Dalgetty  &  Co.,  the  consignees  of  the  ship.  Further  funds  being 
required  for  the  repairs  found  by  the  surveyors  to  be  necessary, 
Dalgetty  &  Co.,  being  aware  that  the  plaintiffs  were  not  the  0¥mers 
but  only  the  mortgagees  of  the  ship,  declined  to  advance  the  funds 
required  to  pay  for  these  repairs  and  to  clear  the  ship,  without 
specific  directions  from  the  plaintiffs,  and  wrote  to  them  to  that 
effect  by  letter  of  the  17th  of  August.  The  master  thereupon 
advertized  for  a  loKn  of  21007.  on  bottomry ;  but,  finding  it  im- 
possible to  obtain  it  at  lower  interest  than  65  per  cent.,  he 
abandoned  that  course,  and  resolved  to  wait  for  instructions  from 
home.  The  plaintiffs  do  not  appear  to  have  received  the  letter  of 
Dalgetty  &  Co.  till  November.  On  the  25th  of  that  month,  they 
wrote  them  a  strong  letter  of  remonstrance  and  complaint  on 
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1870  account  of  their  not  having  advanced  to  the  master  the  necessary 
~  Potter  fnnds,  desiring  them  at  once  to  do  so,  taking  the  master's  draft  on 
them  for  the  amount.  On  receipt  of  this  letter  on  the  16th  of 
February,  1864,  Dalgetty  &  Go.  advanced  the  necessary  funds  to 
the  master,  amounting  to  21167.,  to  pay  for  the  repairs  and  release 
the  ship,  taking  the  master's  draft  on  the  plaintiffs,  which  was 
honoured  in  due  course. 

Here,  again,  I  cannot  doubt  that  the  plaintiffs  entertained  the 
full  expectation,  which  the  communications  of  the  master  trans- 
mitting his  protest  and  the  surveys  would  be  calculated  to  produce, 
that  the  ship,  having  been  repaired  at  Port  Chalmers,  would  pro- 
ceed to  complete  her  voyage,  and,  though  possibly  some  further 
repairs  might  prove  to  be  necessary  at  Calcutta,  would  bring  the 
cargo  from  thence  home  according  to  the  charter.  Thus  far,  it 
does  not  appear  to  have  occurred  to  any  one  to  imagine  that  the 
ship  had  sustained  such  an  amount  of  damage  as  would  make  her 
not  worth  the  expense  of  repairing. 

Funds  having  been  furnished,  the  master  proceeded  to  get  the 
repairs  done ;  and,  so  far  as  I  can  see,  without  any  undue  delay, 
though  some  time  was  consumed  in  getting  the  vessel  cleared  of 
coals  which  had  been  stored  in  her,  the  captain  having  let  her  oat 
as  a  coal-hulk,  with  the  view  of  turning  her  to  some  use  and 
account  for  the  benefit  of  his  owners  until  fiinds  should  be  found  to 
enable  the  repairs  to  be  done, — a  proceeding  which  appears  to  me 
not  to  have  been  unreasonable  or  improper. 

On  the  16th  of  April,  1864,  the  necessary  repairs  having  been 
completed,  the  Sir  William  Eyre  left  Port  Chalmers  and  proceeded 
to  Calcutta,  tfnd  on  her  arrival  there,  was  placed  in  a  dry-dock, 
when  it  was  discovered  that  the  injuries  she  had  sustained  were  far 
more  extensive  than  the  surveyors  at  New  Zealand  had  supposed, 
and  that  it  would  cost  more  to  repair  her  than  it  was  worth  while 
to  lay  out  on  her.  This  being  communicated  to  the  plaintiffs, 
notice  of  abandonment  was  forthwith  given  to  the  underwriters  on 
the  ship,  and  also  to  the  defendants,  the  underwriters  on  freight 

The  Court  of  Common  Pleas  has  held  that  the  plaintiffs  are  not 
entitled  to  recover,  on  the  grounds, — 1.  that  in  order  to  recover  as 
for  a  total  loss  on  the  insurance  on  freight,  notice  of  abandonment 
was  necessary,— 2.  that,  though  notice  of  abandonment  was  given 
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on  the  discovery  of  the  state  of  the  vessel  at  Calcutta,  such  notice        1870 

was  too  late.  Potter 

I  find  myself  unable  to  concur  in  the  view  of  the  Court  of     r^nkin 
Common  Pleas  on  either  of  these  points. 

It  is  no  doubt  true  that  the  rule  that,  in  order  to  claim  as  for  a 
constructive  total  loss,  the  assured  must  give  notice  of  abandon- 
ment, applies  to  insurance  on  freight,  as  it  does  to  insurance  on 
ship  or  goods :  but  the  rule,  to  whatever  species  of  insurance  it  is 
applied,  must  always  be  subject  to  this  limitation,  that  it  attaches 
only  where  there  is  something  of  appreciable  value,  however  small 
that  value  may  be,  to  relinquish  to  the  insurer.  Thus,  where  goods 
are  on  board,  and  the  $hip  becomes  a  constructive  total  loss,  the 
-ship-owner,  in  order  to  claim  for  a  constructive  total  loss  on  freight, 
must  abandon  to  the  underwriters  the  right  to  hire  another  vessel 
and  carry  the  cargo  to  its  destination,  and  so  earn  the  freight. 
But,  where  the  interest  to  be  made  over  to  the  insurer  is  of  so 
shadowy  and  unsubstantial  a  character  that  it  cannot  be  supposed 
that  it  could  have  been  of  any  benefit  whatever  to  the  under- 
writers, or  that  the  latter,  as  reasonable  men,  would  have  thought 
of  availing  themselves  of  it,  so  that  for  all  practical  purposes 
abandonment  would  have  been  a  merely  idle  and  useless  formality, 
the  assured  ought  not,  in  jny  opinion,  to  be  tied  down  to  the 
necessity  of  giving  notice  of  it ;  especially  in  these  times,  when  it 

# 

is  notorious  that  the  practice  of  underwriters  is  never  to  accept  the 

notice.  ^ 

Now,  it  is  difficult  in  the  present  case  to  discover  any  possible 
advantage  which  could  have  accrued  to  the  insurer  on  freight  from 
notice  of  abandonment  By  the  state  to  which  the  vessel  had  been 
reduced  by  sea-damage,  the  plaintiffs,  not  being  bound  to  repair 
her,  were  released  from  the  obligations  of  the  charterparty  ;  there 
being,  in  my  opinion,  an  implied  condition  in  such  a  charterparty 
that,  if  the  ship,  on  her  way  to  fetch  the  cargo,  perishes,  the  owner 
is  released  from  his  obligation  to  fulfil  his  contract  with  the 
freighter;  while,  on  the  other  hand,  the  latter,  being  bound  only 
to  load  a  cargo  by  the  chartered  ship,  is  under  no  obligation  to 
accept  another  vessel.  There  was,  therefore,  no  right  or  interest 
in  the  owners  in  respect  of  freight  which  they  could  abandon  to 
the  underwriters.    The  only  effect  of  notice  of  abandonment  under 
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1870  such  circumstances  would  have  been  that  the  underwriters  mighty 
P^^TBB  if  8^  minded,  have  themselves  chartered  a  ship  and  proposed  to 
^  ^'  De  Mattos  to  let  them  bring  home  the  cargo,  taking  their  chance 

of  his  accepting  their  ofifer,  in  preference  to  that  of  any  one  else. 
But  I  am  clearly  of  opinion  that  so  speculative  and  remote  a 
possibility  cannot  afford  a  ground  for  holding  notice  of  abandon- 
ment to  be  necessary  in  such  a  case.  Moreover,  we  know  that»  in 
point  of  fact,  De  Mattos,  to  whom  the  vessel  was  chartered,  was  on 
the  eve  of  insolvency,  and  that  his  agents  at  Calcutta  would  not 
have  loaded  a  cargo  on  his  account,  even  if  less  delay  had  occurred 
in  the  arrival  of  the  Sir  William  Eyre  at  Calcutta,  It  is  difficult 
to  imagine  that,  the  contract  between  the  freighter  and  the  ship- 
owner being  at  an  end,  and  the  undex^writers  on  freight,  who  on 
notice  of  abandonment  would  have  stood  in  the  shoes  of  the  owners,, 
having  no  right  whatever  to  call  on  the  freighter  to  send  cargo 
by  another  ship,  the  underwriters,  even  if  notice  of  abandonment 
had  been  given  them  when  first  the  ship  arrived  at  Dimedin,  would 
under  such  circumstances  have  engaged  another  ship  at  Calcutta 
in  order  to  bring  home  the  cargo  and  earn  the  freight,  upon  the 
empty  speculation  of  a  balance  in  their  favour  between  the  char- 
tered freight  and  the  actual  freight,  in  case  the  freighter  should 
find  a  cargo  and  suffer  them  to  carry  it. 

It  is,  however,  in  my  opinion,  enough  to  say  that,  to  necessitate 
notice  of  abandonment  to  the  underwriter,  there  must  be  an  actual, 
tangible,  and  appreciable  right  or  interest,  capable  of  being  trans- 
ferred ;  as,  for  instance,  in  the  case  of  freight,  where  the  cargo  is 
already  on  board,  and  the  ship-owner  would  have  the  right  of  send- 
ing it  on  to  its  destination  in  another  ship,  and  so  earning  freight* 
But  it  is  unnecessary  to  pursue  this  subject  further,  as  the  majority 
of  the  Court  are  of  opinion,  that,  if  notice  of  abandonment  was 
necessary,  sufficient  notice  was  given. 

The  authorities  on  the  subject  of  the  time  within  which  notice  of 
abandonment  must  be  given  no  doubt  establish  that^  so  soon  as  the 
circumstances  which  justify  the  treating  the  loss  as  constructively 
a  total  one  are  brought  to  the  knowledge  of  the  assured,  notice  of 
abandonment  must  be  given  without  loss  of  time.  And,  if  this  be 
the  full  extent  of  the  obligation  of  the  assured,  as  I  think  it  is,  the 
requirement  was  in  this  instance  satisfied,  inasmuch  as  it  is  un* 
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doubted  that  the  true  condition  of  the  ship  was  only  first  dis-       1870 
covered  on  her  being  docked  and  examined  at  Calcutta,  and      Potttk 
that,  as  soon  as  the  extent  of  damage,  and  of  the  repairs  con-     baotdt 
sequently  necessary,  was  made  known  to  the  plaintiffs,  they  forth- 
¥dth  gave  notice  of  abandonment  to  both  underwriters  on  ship  and 
freight 

The  Court  of  Common  Pleas  have,  however,  engrafted  on  the 
general  rule  just  referred  to  this  further  extension,  viz.  that,  if  the 
subject-matter  of  the  insurance  has  sustained  injury,  and  there  is 
reason  to  believe  that,  on  a  more  complete  examination,  the  extent 
of  damage  may  prove  such  as  to  entitle  the  assured  to  treat  the 
case  as  one  of  total  loss,  such  examination  must  be  made  at  the 
earliest  practicable  moment;  whereas,  in  this  case,'according  to 
the  view  taken  by  the  Court  of  Common  Pleas,  the  final  examina- 
tion of  the  vessel  was  delayed  for  an  unreasonable  period. 

It  may  be  doubtful  whether  a  delay  in  proceeding  to  such  final 
examination  occasioned  by  a  bona  fide  endeavour  to  perform  a 
further  portion  of  the  voyage,  would  be  a  delay  which  should 
deprive  the  assured  of  his  right  to  abandon  when  the  actual  state 
of  the  vessel  is  afferwards  discovered.  But,  accepting  the  rule  as 
laid  down  by  the  Court  of  Common  Pleas,  I  think  it  can  only  be 
applied  to  a  case  where  the  assured  believes,  or  has  reason  to 
believe,  in  the  existence  of  unascertained  injury  which  may  prove 
sufiScient  to  warrant  an  abandonment,  and  contemplates  the  further 
examination  of  the  vessel  with  a  view  to  ascertain  whether  he 
may  daim  as  for  a  constructive  total  loss. 

Now,  this  essential  element  is  wanting  in  the  present  case.  The 
surveys  to  which  I  have  referred  lead,  as  has  already  been  stated, 
satisfactorily  to  the  conclusion  that  the  recommendation  that  the 
vessel  should  undergo  a  further  examination,  had  no  reference  to 
any  expectation  of  the  discovery  of  such  further  damage  as  would 
justify  abandonment ;  and  that  such  examination  was  contemplated 
only  with  the  view  of  securing  the  sea-worthiness  of  the  vessel  for 
the  homeward  voyage.  The  conduct  of  the  master  in  endeavour- 
ing to  procure  funds  to  repair  and  release  the  ship,  and  that  of  the 
assured  in  adopting  the  large  outlay  required  to  be  made  on  her 
immediately  after  receiving  the  communication  from  the  master 

transmitting  the  protest  and  surveys,  equally  shew  that  there  was 

2  G  2  2 
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1870        ^0  expectation  in  their  minds  of  the  exbtence  of  ulterior  damage 
^  sufiScient  to  create  a  constructive  total  loss. 

JrOTTEB 

^_  The  decision  of  the  Court  of  Common  Pleas  appears  to  me  erro- 

neous by  reason  of  this  distinction  having  been  overlooked,  or  from 
its  having  been  assumed  that  the  possibility  of  claiming  as  for  a 
constructive  total  loss,  and  of  a  further  examination  of  the  vessel 
with  a  view  to  that  result,  was  present  to  the  mind  of  the  plaintiffs 
at  the  time  of  the  delay  complained  of.  I  am  of  opinion  that 
such  was  not  the  case,  and  that  the  circumstances  were  not  such  ^ 
to  call  upon  the  assured  to  make  a  further  examination  of  the 
vessel  with  a  view  to  ascertain  whether  a  constructive  total  loss 
could  be  claimed  for  or  not;  and  that,  notice  of  abandonment 
having  been  given  as  soon  as  the  true  state  of  the  vessel  was 
ascertained  and  known,  such  notice,  if  any  notice  of  abandonment 
was  necessary,  was  sufficient. 

I  have  dealt  thus  far  with  the  two  propositions  on  which  the 
judgment  of  the  Court  of  Common  Pleas  has  proceeded.  It  has, 
however,  been  suggested  that  there  is  a  further  ground  on  which 
the  plaintiffs'  claim  ought  to  be  rejected,  viz.  that  a  shipowner 
who,  having  insured  both  ship  and  freight,  abandons  the  ship  to 
the  underwriters  on  the  ship,  in  order  to  claim  for  a  constructiTe 
total  loss,  loses  the  right  to  claim  on  the  policy  on  freight,  inasmuch 
as  by  his  own  act  he  incapacitates  himself  from  carrying  on  the 
cargo  and  so  earning  the  freight.  This  position  appears  to  me  to 
be  altogether  untenable  in  principle,  and  one  which  would  lead  to 
very  inconvenient  consequences.  If  correct,  it  would  obviously  be 
applicable  to  a  case  where  the  cargo  on  which  freight  was  to  be 
earned  was  already  on  board.  It  would  equally  apply  to  a  case 
where  the  ship  was  not  insured,  but  the  owner  as  a  prudent  man 
declined  to  repair.  It  would  tend  to  put  an  end  to  policies  on 
freight  altogether,  as,  in  every  case  of  constructive  total  loss  of  the 
ship,  the  policy  on  freight  would  be  inoperative  unless  the  assured 
elected  to  repair  the  ship,  which  on  the  hypothesis  he  ought  not  as 
a  prudent  owner  to  do.  But  the  conclusive  answer  appears  to  me 
to  be,  that,  the  ship  having  been  incapacitated  from  earning  the 
freight  by  the  peril  insured  against,  and  the  owner  not  being  under 
any  obligation  to  repair  in  order  to  earn  the  freight,  but,  on  the 
contrary,  as  a  prudent  man,  being  justified  in  abandoning  her,  the 
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loss  of  the  freight  in  such  a  case  does  not  arise  from  the  act  of  the       1870 
party,  but  from  the  sea-peril  insured  against.  Pottkb 

There  being,  then,  so  fiar  as  I  am  aware,  no  authority  for  this  RAMrar. 
novel  position, — I  say  novel,  because,  though  there  must  have 
been  numerous  instances  of  policies  on  freight  as  well  as  on  ship, 
in  which  the  ship  has  been  abandoned  to  the  underwriters  on  ship, 
without  the  latter  taking  to  the  ship  and  eamiug  the  freight, — 
one  has  never  heard  of  the  underwriters  on  freight  resisting  the 
claim  of  the  assured  on  that  ground;  and  as  it  seems  to  me 
untenable  in  principle,  I  see  no  ground  for  adopting  it. 

I  therefore  think  the  decision  of  the  Court  of  Common  Pleas 
must  be  oyerruled,  and  the  verdict  entered  for  the  plaintifir& 

Lush,  J.  Two  questions  were  argued  before  us  in  this  case, — 
the  one,  whether  notice  of  abandonment  was  necessary, — ^the  other, 
whether,  if  so,  it  was  given  in  reasonable  time. 

Having  come  to  the  conclusion  satisfactory  to  my  mind  that  no 
notice  of  abandonment  was  necessary,  I  do  not  propose  to  discuss 
the  second  question,  nor  to  say  more  upon  it  than  that  I  concur  in 
the  opinions  of  my  learned  Brethren,  the  majority  of  whom  base 
their  judgments  on  that  ground. 

The  object  and  effect  of  a  notice  of  abandonment  are  nowhere 
more  clearly  stated  than  in  the  judgment  of  Lord  Abinger  in  Boux 
V.  Salvador.  (1)  "  If,"  said  he,  "  in  the  progress  of  the  voyage 
the  subject  of  insurance  becomes  totally  destroyed  or  annihilated, 
or  if  it  be  placed,  by  reason  of  the  perils  against  which  he  in- 
sures, in  such  a  position  that  ii  is  whoUy  out  of  the  power  of  the 
oBswred^  or  of  the  underwriter ^  to  procure  its  arrival,  he  is  bound  by 
the  very  letter  of  the  contract  to  pay  the  sum  insured.  But  there 
are  intermediate  cases.  There  may  be  a  capture,  which,  though 
prima  facie  a  total  loss,  may  be  followed  by  a  re-capture,  which 
would  re-vest  the  property  in  the  assured.  There  may  be  a  forcible 
detention,  which  may  speedily  terminate,  or  may  last  so  long  as 
to  end  in  the  impossibility  of  bringing  the  ship  or  the  goods  to 
their  destination.  There  may  be  some  other  peril  which  renders 
the  ship  unnavigable,  without  any  hope  of  repair,  or  by  which  the 
goods  are  partly  lost,  or  so  damaged  that  they  are  not  worth  the 

(1)  3  BiDg.  N.  a  at  p.  286. 
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1870  expense  of  bringing  them,  or  what  remains  of  them,  to  their 
POTrmT"  destination.  In  all  these  or  similar  cases,  if  a  prudent  man  not 
J.  ••  insured  would  decline  any  further  expense  in  prosecuting  an 
adyenture  the  termination  of  which  will  probably  never  be  success- 
fully accomplished,  a  party  insured  may  for  his  own  benefit  as  well 
as  that  of  the  underwriter  treat  the  case  as  one  of  a  total  loss,  and 
demand  the  full  sum  insured.  But»  if  he  elects  to  do  this,  as  the 
ihififf  insured  or  a  portion  of  it  stiU  exists,  and  is  yested  in  him,  the 
yery  principle  of  indemnity  requires  that  he  should  make  a  cession 
of  all  his  right  to  the  recovery  of  it,  and  that,  too,  within  a  reason- 
able time  after  he  receives  the  inteUigence  of  the  accident,  that 
the  underwriter  may  be  entitled  to  all  the  benefit  of  what  may 
still  be  of  any  value,  and  that  he  may  if  he  pleases  take  measnies 
at  his  own  cost  for  realizing  or  increasing  that  value.  In  aU  these 
cases,  not  only  the  thing  insured  or  part  of  it  is  supposed  to  exist 
in  specie,  but  there  is  a  possibility,  however  remote,  of  its  arriving 
at  the  port  of  destination,  or  at  least  of  its  value  being  in  some  way 
affected  by  the  measures  that  may  be  adopted  for  the  recovery  or 
preservation  of  it." 

The  subject  of  insurance  in  the  present  case  is,  the  sum  con- 
tracted to  be  paid  by  the  charterer  for  the  carriage  of  a  caigo  from 
Calcutta  to  £urope,  and  which  cargo  he  engaged  to  ship  on  the 
'  arrival  of  the  vessel  at  Calcutta  in  a  fit  condition  to  receive  it 
The  risk  undertaken  was,  sea-peril  on  the  outward  voyage  to  New 
Zealand. 

It  is  an  admitted  fact  in  the  case  that  the  vessel  did  in  the 
outward  voyage  to  New  Zealand  receive  such  damage  by  sea-peril 
as  necessitated  repair  to  an  amount  exceeding  her  value  when 
repaired,  and  that,  upon  the  discovery  of  the  extent  of  damage 
(which  was  not  made  for  many  months  afterwards,  nor  until  she 
arrived  at  Calcutta),  the  plaintiffs  elected  not  to  repair.  That  they 
had  a  right  so  to  elect  is  not  denied.  It  is  clear  that  an  owner  is  not 
under  such  circumstances  bound  to  repair,  in  the  interest  either  of 
the  underwriters  on  ship  or  the  underwriters  on  freight.  As 
respects  her  capacity  to  earn  freight,  the  ship  was  then  as  much 
lost  to  the  owner  as  if  she  had  sunk  or  broken  up.  That  which, 
in  the  language  of  maritime  commerce,  constitutes  the  loss  of  a 
ship  is,  damage  to  an  extent  not  worth  repairing,  followed  by  a 


V. 

RAznoN. 


TOL.  v.]  HILARY  TERM,  XXXni  VICT.  377 

determination  not  to  repair.  It  is  true  that,  if  the  ship  is  insured,  1870 
the  owner  must,  in  order  to  recover  for  a  total  loss  against  that  porrim 
underwriter,  give  him  notice  of  abandonment :  but  that  is  a  duty 
springing  out  of  that  particular  contract,  or  rather  a  condition 
of  his  right  to  claim  the  whole  insurance.  The  underwriter  on 
freight  is  entitled,  in  like  circumstances^  to  an  abandonment  of 
that  which  he  has  insured,  as  a  condition  of  his  paying  a  total 
loss;  but  he  has  nothing  to  do  with  what  remains  of  the  ship. 
Sis  obligation  is  the  same,  whether  the  ship  is  insured  or  not 
insured,  or  whether  the  owner,  being  insured,  chooses  to  abandon 
the  wreck  and  claim  for  a  total  loss,  or  to  retain  it  and  claim  for  a 
j)artial  loss. 

It  was  urged  in  the  argument  for  the  defendant  that  the  election 
not  to  repair  was  deferred  for  an  unreasonably  long  time,  and  that 
the  owners  might  and  ought  to  haye  ascertained  the  state  of  the 
yessel  and  made  their  election  at  an  earlier  period.  If  this  argu- 
ment were  well  founded,  it  appears  to  me  that  it  would  have  no 
bearing  on  the  case.  What  might  have  been  the  consequence,  if 
the  owners,  with  knowledge  of  the  extent  of  damage,  had  delayed 
making  up  their  minds  whether  or  not  they  would  repair  till  the 
time  for  loading  had  gone  by,  it  is  not  necessary  to  inquire ;  for, 
as  soon  as  they  knew  the  extent  of  the  damage,  they  made  up 
their  minds,  and  it  is  assumed  in  the  case  that,  if  at  that  time  the 
ship  had  been  sound,  they  might  have  claimed  from  the  charterer 
the  fulfilment  of  the  charter.  What  benefit  would  the  defendant 
have  derived  from  an  earlier  decision  ?  Suppose  the  plaintiffs  had 
known  of  the  extent  of  damage  while  the  ship  remained  at  Bluff 
Sarbour,  and  had  then  elected  not  to  repair.  If  there  was  nothing 
of  the  subject  of  insurance  to  abandon,  the  defendant's  position 
would  have  been  neither  better  nor  worse  than  if  the  ship  had 
sunk  or  gone  to  pieces  in  Bluff  Harbour.  He  could  not  in  that 
case  have  complained  that  no  notice  of  the  loss  had  been  given 
him.  However  inconvenient  or  even  prejudicial  it  may  sometimes 
be  to  an  underwriter  not  to  receive  early  notice  of  a  loss,  the 
assured  is  under  no  obligation  to  give  it.  A  notice  of  abandonment 
must  be  given  within  a  reasonable  time ;  but  notice  of  loss  is  no  part 
of  the  contract,  either  express  or  implied.  If  the  underwriter  wishes 
to  have  notice  of  a  loss,  he  must  stipulate  for  it  in  the  policy. 
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1870  There  being,  then,  what  as  regards  her  freight-earning  quality 

~  PoTTEB      was  a  total  loss  of  the  ship,  the  question  is,  did  this  loss,  having 

Rankin      r©g*^r<i  ^  the  state  of  things  existing  at  the  time  when  the  owner 

elected  not  to  repair,  entail  as  a  consequence  a  total  loss  of  the 

chartered  freight. 

If  the  cargo  had  been  on  board,  so  that  there  was  a  possibility 
of  earning  the  freight  by  sending  it  on  by  another  vessel,  the  case^ 
would  have  admitted  of  other  considerations.    It  is,  however, 
needless  to  inquire  whether,  in  the  events  which  happened,  the 
defendant  would,  in  such  case,  have  been  entitled  to  notice  of 
abandonment  or  not ;  for,  no  part  of  the  cargo  was  on  board.    The 
ship  was  never  in  a  condition  to  receive  it ;  and  for  that  reason  th& 
owner  was  never  entitled  to  call  upon  the  charterer  to  load.   Under 
these  circumstances,  what  was  there  at  any  time  to  abandon  of  the 
subject-matter  of  the  insurance  ?    No  power  of  earning  the  char- 
tered freight  could  have  been  thereby  transferred  by  the  assured 
to  the  defendant    Not  being  the  underwriter  on  ship,  he  had  no 
right  to  have  her  abandoned  to  him  in  order  to  repair  her  himself; 
nor  could  he  have  called  upon  the  charterer  to  load  his  cargo  in 
another  ship  of  his  providing.    He  could  not  by  an  abandonment 
have  been  subrogated  into  the  place  of  the  assured ;  for,  he  would 
not  have  had  thereby  either  the  ship  or  the  charter,— -either  the 
means  of  earning  or  the  right  to  earn  the  freight  in  question.     It 
had,  therefore,  become  impossible  for  either  the  assured  or  the 
underwriter  to  save  the  subject  of  insurance,  or  any  part  of  it 
The  assured  could  not,  unless  he  did  repairs  which  he  was  not 
bound  to  do,  and  had  decided  not  to  do ;  and  the  underwriter  could 
not^  because  he  could  not  take  the  ship  and  repair  her,  nor  compel 
the  charterer  to  substitute  another  ship.      The  loss  of  freight^ 
therefore,  was  total  and  absolute. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the 
Court  below  ought  to  be  reversed. 

Kelly,  C.B.  I  have  only  to  add,  on  behalf  of  my  Brother 
Channell  and  myself,  that,  concurring  as  we  do  substantially  in  the 
judgment  of  the  Lord  Chief  Justice,  we  also  think  that,  supposing 
it  doubtful  whether,  if  no  notice  of  abandonment  of  either  ship  or 
freight  had  been  given,  the  underwriters  upon  freight  would  have 
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been  liable,  yet,  inasmuch  as  notice  of  abandonment  was  in  fact       1870 
giyen  to  the  underwriters  upon  the  ship,  and,  as  we  are  clearly  of     Pottbb 
opinion,  given  in  time,  all  that  remained  of  the  ship  herself  or  the     RAMiny. 
proceeds  of  the  ship  if  she  had  been  sold,  belonged  to  the  under- 
writers on  the  ship,  and  it  became  impossible  for  the  owners  to 
earn  the  chartered  freight,  of  which,  therefore,  there  was  then  an 
actual  and  not  a  constructive  total  loss. 

With  respect  to  the  delay  in  the  notice  of  abandonment,  the 
cause  of  that  delay  having  been  the  refusal  of  the  plaintiffs'  agents 
in  New  Zealand  to  supply  the  funds  required  to  repair  and  clear 
the  ship,  which  could  not  have  been  anticipated  by  the  plaintiffs, 
who  as  soon  as  it  became  known  to  them  instructed  them  to  make 
the  necessary  advances,  which  were  made  accordingly,  and  the 
ship  having  sailed  for  Calcutta  as  soon  as  the  repairs  were  com- 
pleted, we  think  the  delay  satisfactorily  accounted  for,  and  the 
notice  of  abandonment  in  time. 

Then,  as  to  the  cases  of  Scotiish  Marine  Insurance  Company 
of  Glasgow  v.  Turner  (1),  and  Stewart  v.  Greenock  Marine  In- 
surance  Co.  (2),  upon  the  authority  of  which  Turner's  Case  was 
decided,  there  the  freight  alleged  to  have  been  totally  lost  had 
been  in  fact  earned;  and  the  underwriters  upon  the  ship,  to 
whom  the  ship  had  been  abandoned,  had  become  entitled  to  it ; 
whereas,  the  freight  in  the  present  case,  being  prospective  char- 
tered freight.,  never  was  and  never  could  have  been  earned,  and 
was  as  totally  lost  to  the  owners  when  the  ship  had  passed  to  the 
underwriters  upon  the  ship  as  if  it  had  been  actually  sunk  in  the 
sea  upon  the  voyage  to  New  Zealand. 

Judgment  reversed. 

Attorneys  for  plaintiffs :  Thomas  &  HoUams. 
Attorneys  for  defendant :  Field  &  Boscoe. 

(1)  1  Macq.  334.  (2)  2  H.  L.  159. 
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lg70  GRANT  V.  GRANT. 

Feb,   23,  ji^di — £yic[ence — Latmi  Ambiguity — Farci  Evidence^  Admimbtlity  of— 

Nephew. 

In  ftn  action  of  ejectment  brought  to  try  the  right  to  freehold  property  under 
a  deyise  by  a  testator,  in  the  words  '^  to  my  nephew  Joseph  Grant,"  parol  evidoaoe 
was  offered  to  prove — 

First,  that  the  testator's  own  brother  had  a  son  named  Joseph  Grant,  and  that 
the  testator's  wife's  brother  also  had  a  son  of  the  same  name ; 

Secondly,  that  the  testator  habitually  called  the  latter  his  nephew  both  to  his 
relations  and  to  strangers ; 

Thirdly,  that  the  latter  was  the  person  really  intended  in  the  will : — 

Edd^  that  the  two  first  heads  of  evidence  were  admissible  to  shew  the  sar- 
rounding  circumstances  of  the  testator  when  making  his  will,  and  that  either  of 
them  alone  would  have  been  sufficient  to  give  rise  to  a  latent  ambiguity  as  to 
which  of  the  two  persons  named  Joseph  Grant  was  intended  by  the  testator;  and 
that  the  third  head  of  evidence  was  therefore  also  admissible. 

This  was  an  action  of  ejectment  bronght  to  recover  possession 
*  of  a  dwelling  house  and  other  property  in  the  parish  of  Bugby,  and 
the  following  case  was  stated  for  the  opinion  of  the  Court  by  the 
order  of  Byles,  J. : — 

4,  John  Grant,  the  testator,  in  the  will  and  the  codicil  thereto, 
hereinafter  mentioned,  before  and  at  the  time  of  the  making 
thereof,  and  up  to  and  at  the  time  of  his  decease,  was  seised  in 
fee  simple  of  a  messuage,  dweUing  house,  buildings,  and  premises, 
situate  in  the  parish  of  Bugby,  in  the  county  of  Warwick  (being 
the  premises  sought  to  be  recovered  in  this  action),  wherein, 
before  and  at  the  time  of  his  making  of  the  will  and  codicil,  he 
resided  and  continued  to  reside  up  to  and  at  the  time  of  his  death, 
and  which  by  the  wUl  are  expressed  to  be  devised  under  the 
words,  "I  devise  to  my  said  nephew  Joseph  Grant,  his  heirs  and 
assigns,  the  said  house  and  premises  where  I  now  Uve." 

5,  John  Grant,  the  testator,  on  the  18th  day  of  February, 
A.D.  1868,  duly  made  and  published  his  last  will,  and  on  the  21st 
day  of  February,  a.d.  1868,  duly  made  and  published  a  certain 
codicil  thereto,  which  will  and  codicil  were  respectively  duly  exe- 
cuted and  attested  according  to  law,  and  were  respectively  in  the 
words  and  figures  following  (that  is  to  say) : — 

"This  is  the  last  will  and  testament  of  me,  John  Grant,  of 
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llugbj,  in  the  county  of  Warwick,  dealer  in  marine  stores,  as  fol-  1870 
lows : — ^I  direct  the  payment  of  my  just  debts,  funeral  expenses,  Graut 
and  testamentary  expenses.  I  bequeath  to  my  niece  Ann  Liggins  q^^ 
the  sum  of  SOOl.  free  of  legacy  duty,  and  I  devise  to  my  said  niece 
Ann  Liggins,  her  heirs  and  assigns,  my  house  in  Pennington  Street, 
in  Bugby  aforesaid,  in  the  occupation  of  —  Hudson,  and  my  house 
in  Biley's  Court,  and  my  three  houses  in  Gas  Street,  Bugby.  I 
devise  to  my  niece  Mary  Fettifer,  her  heirs  and  assigns,  my  five 
houses  in  New  Bilton.  I  devise  to  my  niece  Emma  Bench,  her 
heirs  and  assigns,  my  house  in  Bugby  in  the  occupation  of — Freast^ 
my  house  at  Old  Bilton  in  the  occupation  of  —  Fain,  and  my  two 
remaining  houses  in  Fennington  Street  in  the  occupation  of  Whit- 
well  and  Benshaw.  J  hequeath  to  my  nephew  Joseph  Chrant  the 
sum  of  500Z.  and  aU  the  stock  and  household  effects  in  the  house 
where  I  now  live,  and  I  devise  to  my  said  nephew  Joseph  Grant, 
his  heirs  and  assigns,  the  said  house  and  premises  where  I  now 
live.  I  devise  to  my  nephew  James  Grant,  his  heirs  and  assigns 
the  house  and  premises  in  the  Lawford  Boad  in  the  occupation  of 
Lissimer,  the  miller.  I  devise  all  other  my  real  estate,  if  any, 
onto  my  said  nephew  Joseph  Grant,  his  heirs  and  assigns.  I  be- 
queath all  the  residue  of  my  personal  estate  unto  my  said  nephew 
James  Grant  absolutely.  I  appoint  my  said  nephew  Joseph  Grant 
executor  of  this  my  will.  In  witness  whereof  I  have  to  this  my 
last  will  and  testament  set  my  hand  this  18th  day  of  February, 
1868. — John  Grant.  Signed  by  John  Grant,  the  testator,  as  and 
for  his  last  will  and  testament,  in  the  presence  of  us,  present  at 
the  same  time,  who,  at  his  request,  in  his  presence,  and  in  the 
presence  of  each  other,  have  subscribed  our  names  as  witnesses. — 
Bichard  King,  surgeon,  Boyal  Navy,  Bugby ;  Frederick  Fuller, 
solicitor,  Bugby." 

7.  **  This  is  a  codicU  to  the  last  will  and  testament  of  me,  John 
Grant,  of  Bugby,  in  the  county  of  Warwick,  dealer  in  marine 
stores,  dated  the  18th  day  of  February,  1868: — I  appoint  my 
nephew  James  Grant  an  executor  of  my  said  will  in;  conjunction 
with  my  nephew  Joseph  Grant,  and  I  devise  all  estates  vested  in 
me  as  trustee  or  mortgagee  unto  the  said  Joseph  Grant  and  James 
Grant,  their  heirs  and  assigns,  subject  to  the  equities  affecting  the 
same.     In  witness  whereof  I  have  to  this  codicil  to  my  said  will 
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1870       set  my  hand  this  2l8t  day  of  February,  1868. — John  Grant. 

Grakt      Signed  by  the  said  John  Grant,  the  testator,  as  a  codicil  to  his  last 

Giuirr      ^^^  ^^^  testament,  in  the  presence  of  ns,  present  at  the  same 

time,  who,  at  his  request,  in  his  presence,  and  in  the  presence  of 

each  other,  have  subscribed  our  names  as  witnesses. — Richard 

Eing,  surgeon.  Royal  Navy ;  Frederick  Fuller,  solicitor,  Rugby." 

8.  The  testator  died  on  the  22nd  day  of  February,  in  the  year 
of  our  Lord  1868,  without  haviDg  revoked  or  altered  the  will  or 
codicil  respectively,  save  so  far  as  relates  to  the  will  by  the  said 
codicil. 

9.  The  testator's  eldest  brother,  William  Grants  survived  the 
testator,  and  was  and  is  his  heir  at  law. 

10.  The  claimant,  Joseph  Grant,  the  plaintiff  in  this  action,  is  a 
son  of  the  testator's  said  brother  William  Grant,  and  is  a  lawful 
nephew  of  the  said  testator. 

11.  Ann  Liggins,  Mary  Fettifer,  and  Emma  Bench,  by  the  tes- 
tator  respectively  described  as  nieces  in  the  will,  are  the  daughters 
of  the  testator's  brother  Thomas  Grant,  and  are  respectively 
married. 

12.  James  Grant,  in  the  will  and  codicil  respectively  described 
by  the  testator  as  his  nephew,  is  a  son  of  the  testator  s  brother 
Thomas  Grant,  and  brother  of  Ann  Liggins,  Mary  Fettifer,  and 
Emma  Bench. 

13.  No  brother  or  sister  of  the  testator,  except  the  said  brother 
William  Grant,  had  a  child  named  Joseph  Grant 

14.  The  testator,  at  the  time  of  his  making  of  the  will  and 
codicil,  and  up  to  the  time  of  his  death,  had  neither  child,  grand* 
child,  or  other  lineal  descendant. 

15.  The  testator,  in  or  about  the  year  1838,  married  Jane  Scott, 
widow,  formerly  Jane  Grant,  spinster,  who  was  his  first  cousin,  and 
the  defendant,  Joseph  Grant,  is  the  son  of  Joseph  Grant,  a  brother 
of  the  testator's  said  wife. 

16.  The  last-mentioned  Joseph  Grant,  the  father  of  the  defend- 
ant, died  about  twenty-two  years  ago,  leaving  a  widow  and  his 
son,  the  defendant,  then  a  boy  of  three  years  old.  The  widow 
died  about  fifteen  years  ago,  whereupon  the  testator  took  the 
defendant  into  his  own  house,  and  brought  him  up,  and  he  lived  as 
an  inmate  of  the  testator's  house  till  the  death  of  the  testator^ 
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and  assisted  him  in  the  management  of  his  business  of  a  marine        1870 


store  dealer.  Grant 

17.  The  testator's  brother  William,  the  father  of  the  plaintiff,      qbIW 
has  a  large  family,  of  which  the  plaintiff  is  one  of  the  younger 
children,  and  the  testator  had  not  been  on  good  terms  with  or 
yisited  his  said  brother,  who  lived  about  twelve  miles  from  the 
testator,  for  many  years  before  his  death.    He  did  not  know  how 

many  children  his  said  brother  had,  and  at  the  time  he  made  his 
will  did  not  know  of  the  plaintiff's  name  or  existence. 

18.  The  testator  was  in  the  habit  of  calUng  the  defendant  his 
nephew  both  to  the  other  members  of  the  family  and  to  persons 
not  related  to  him,  and  the  testator  on  several  occasions  expressed 
his  intention  of  leaving  his  house  and  business  to  the  defendant, 
and  also  on  several  occasions  expressed  his  intention  that  neither 
his  brother  William  nor  the  family  of  his  brother  William  should 
have  any  of  his  property. 

19.  The  will  was  prepared  by  Mr.  Fuller,  a  solicitor  at  Kugby, 
who  took  his  instructions  from  testator  on  his  death-bed,  and  who 
did  not  know  any  of  the  testator's  relations,  except  the  Joseph 
Grant  who  lived  with  him,  and  in  giving  him  instructions  to  pre- 
pare the  will  the  testator  said  that  it  was  his  intention  that  neither 
his  brother  William  nor  any  of  his  family  should  have  anything, 
as  he  had  lent  both  him  and  his  elder  sons  money  which  he  had 
not  been  repaid,  and  he  considered  they  had  had  their  share  of 
his  property  in  that  way.  He  also  told  Mr.  Fuller  that  he  wished 
to  give  his  nephew  Joe  his  house  in  which  the  testator  lived,  his 
stock  in  trade,  and  5007.  to  enable  him  to  continue  carrying  on  the 
business,  and  wished  him  to  be  his  executor.  Mr.  Fuller  asked 
the  testator  if  by  his  nephew  Joe  he  meant  the  person  who  lived 
with  him  and  helped  him  in  his  business,  and  he  said,  "  Yes ;  I 
mean  him  downstairs ;"  and  he  wished  to  give  him  the  house  and 
business,  as  he  had  lived  so  long  with  him,  and  helped  him  so 
much  in  his  business.  Mr.  Fuller  asked  the  testator  if  the  person  he 
called  Joe  was  his  nephew,  and  the  testator  replied  that  he  was. 

21.  The  defendant,  Joseph  Grant,  is  in  possession  of  the  mes- 
suage, dwelling  house,  outbuildings,  and  premises,  the  subject  of 
this  action  of  ejectment. 

22.  The  Court  was  to  be  at_lib?rty  to  draw  inferences  of  fact  which 


V. 

Gbaivt. 
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1870  a  jury  ought  to  draw,  and  the  facts  stated  in  the  15th,.  16th,  ITth,. 
Gr^t  18th,  and  19th  paragraphs  of  this  case  were  so  stated,  after  protest 
by  the  plaintiff,  that  they  should  not  have  been  inserted  herein, 
and  the  question  of  the  admissibility  of  the  whole  or  any  part  of 
the  facts  in  such  paragraphs  contained  was  reserved  for  the  decision 
of  the  Court. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  said 
Joseph  Grant,  the  plaintiff,  was  entitled  to  the  said  messuage,  dwell- 
ing house,  and  premises  under  the  above  devise. 

Grove  Chapman  (Quain^  Q.C.,  with  him),  for  the  plaintiff,  con- 
tended that  the  term  nephew,  having  a  primary  sense  which  in- 
eluded  only  the  son  of  an  own  brother  or  sister,  the  testator  having 
only  one  such  named  Joseph  Grant,  there  was  no  ambiguity  in  tho 
expression  in  the  will,  and  parol  evidence  was  therefore  not  admis- 
sible to  prove  what  were,  in  fact,  the  testator's  intentions. 

Field,  Q.C,  {With  wit*h  him),  for  the  defendant,  contended  that 
the  word  nephew  had  no  strict  legal  signification,  and  was  used  in 
ordinary  language  to  include  the  sons  of  brothers  and  sisters-in- 
law,  as  well  as  those  of  brothers  and  sisters,  and  that  there  was, 
therefore,  a  latent  ambiguity  in  the  will,  which  rendered  parol 
evidence  of  the  testator's  real  intentions  admissible. 

Grove  Chapman,  in  reply. 

Cur,  adv,  vuU.   » 

Feb.  23.  The  judgment  of  the  Court  (Bovill,  C.J.,  Montague 
Smith,  J.,  and  Brett,  J.)  was  delivered  by 

BoYiLL,  C.J.  The  question  raised  in  this  case  has  already  been 
decided  by  Lord  Penzance  in  the  Probate  Court  (1)  in  favour  of 
the  defendant ;  but  there  is  an  appeal  against  his  judgment,  and 
the  plaintiff  has  required  the  decison  of  this  Court  in  the  present 
action  of  ejectment,  which  affects  the  title  to  the  real  estate. 

The  determination  of  the  question  really  depends  upon  the  ad- 
missibility of  and  the  effect  to  be  given  to  the  parol  evidence ;  and 
this  evidence  is  of  two  kinds,  one  class  of  evidence  being  offered 
for  the  purpose  of  shewing  that  there  is  in  the  will  a  latent  am- 
biguity, and  the  other  class  for  the  purpose  of  explaining  and 
removing  it. 

(1)  Law  Rep.  2  P.  &  M.  8. 
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The  devise  of  the  testator  was  to  "  my  nephew  Joseph  Grant ;"       1870 
and  the  point  at  issue  is,  whether  these  words  apply  to  the  plaintiff      Gbant 
or  to  the  defendant.    The  language  of  the  will  itself  is  clear,  and      oiuirr. 
free  from  ambiguity  on  the  face  of  it ;  but,  as  in  most  cases  of 
wills,  parol  evidence  is  necessary,  and  therefore  admissible,  to  iden- 
tify the  party  intended  to  be  described,  just  in  the  same  way  as 
such  evidence  is  admissible  to  identify  and  to  shew  what  was  the 
subject-matter  devised. 

The  parol  evidence  to  prove  that  the  plaintiff  was  the  son  of 
a  deceased  brother  of  the  testator,  and  therefore  answered  the 
description  in  the  will,  was  clearly  admissible;  and  it  is  equally 
competent  for  the  defendant  to  endeavour  to  prove  that  the  words 
of  the  will  may  also  apply  to  him ;  and  this  can  only  be  done  by 
parol  evidence,  which  is  therefore  admissible  for  that  purpose. 

In  each  case  this  kind  of  parol  evidence  is  not  admissible  for 
the  purpose  of  controlling,  varying,  or  altering  the  written  will  of 
the  testator,  but  is  admitted  simply  for  the  purpose  of  enabling 
the  Court  to  understand  it^  and  to  declare  the  intention  of  the  tes- 
tator according  to  the  words  in  which  that  intention  is  expressed. 
If  such  evidence  establishes  that  the  description  in  the  will  may 
apply  to  each  of  two  or  more  persons,  then  a  latent  ambiguity  is 
exposed,  and,  rather  than  that  the  devise  should  fail  altogether  for 
uncertainty,  the  law  allows  the  ambiguity  which  is  exposed  by  the 
parol  evidence  to  be  cleared  up  and  removed  by  similar  evidence, 
provided  such  parol  evidence  is  sufficient  to  enable  the  Court  to 
ascertain  the  sense  in  which  the  testator  employed  the  particular 
expression  upon  which  the  ambiguity  arises.  If  the  parol  evi- 
dence, after  exposing  lue  latent  ambiguity,  fails  to  solve  it,  the 
Court  cannot  give  effect  to  that  part  of  the  will.  Thus,  in  Thomas 
V.  Thomas  (1),  where  the  particular  devise  was,  "  to  my  grand- 
daughter Mary  Thomas,  of  Llechlloyd,  in  the  parish  of  Merthyr,** 
evidence  was  given  that  the  testator  had  a  grand-daughter  of  the 
name  of  Elinor  Evans,  who  lived  at  Llechlloyd  in  Merthyr  parish, 
and  a  great-granddaughter  named  Mary  Thomas,  who  lived  in  the 
parish  of  Llangain,  some  miles  from  Merthyr  parish.  No  other 
evidence  being  given,  it  was  held  that,  although  an  ambiguity  was 
raised,  it  was  not  solved,  and  therefore  that  the  Court  could  not 

(1)  6  T.  E.  671. 
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1870       apply  the  devise,  that  it  conseqnently  failed,  and  that  the  sabject- 
Gbant      matter  of  the  devise  went  to  the  heir  at  law.    The  plaintiff's  evidence 
Grant.      ^  *^®  present  case  clearly  brought  him  within  the  description  in 
the  vdll.    The  defendant's  evidence  proved  that  he  was  tiie  son  of 
a  brother  of  the  testator's  wife,  and,  the  testator  having  married 
his  first  cousin  of  the  same  name  as  himself,  the  defendant's  name 
was  the  same  as  that  of  the  plaintiff.    Does,  then,  the  defendant 
by  this  evidence  shew  that  the  description  will  apply  to  him.    It 
is  quite  true  that  a  son  of  a  brother  or  a  sister  is  generally  called 
and  known  as  a  nephew ;  and  this  term,  therefore,  would  no  doubt 
apply  to  the  plaintiff:  but  the  word  "  nephew"  has  no  definite 
legal  signification ;  and  there  is  not  anything  to  limit  its  applica- 
tion to  the  precise  relationship  above  described ;  on  the  contrary, 
there  are  many  authorities  to  shew  that  it  has  been  and  may  be 
used  in  a  much  wider  sense,  extending  to  persons  in  a  different 
degree  of  relationship ;  and,  in  its  ordinary  and  popular  sense,  it 
is  frequently  and  commonly  applied  to  other  persons;  for  instance, 
it  is  commonly  applied  by  a  husband  to  the  son  of  his  wife's  brother 
or  sister,  or  by  a  wife  to  the  son  of  her  husband's  brother  or  sister. 
The  son  of  either  of  such  brothers  or  sisters  would  commonly  call 
the  husband  and  wife  his  uncle  and  aunt;  nor  could  it  be  said  that, 
in  popular  and  ordinary  language,  such  a  description  would  be 
unusual  or  inappropriate. 

It  is  the  Court  which  has  to  be  satisfied  that  the  description 
may  apply  to  the  defendant ;  and,  if  it  rested  on  this  evidence 
alone,  we  should  be  of  opinion  that  the  defendant  had  brought 
himself  within  the  description  of  the  will,  so  as  to  create  a  latent 
ambiguity,  and  to  let  in  further  parol  evidence  as  to  which  of  the 
two  parties  was  intended  to  be  described. 

It  is  not  necessary  that  the  description  in  the  will  should  be  in 
all  respects  accurate  or  perfect ;  but  it  is  enough  if  it  satisfies  the 
mind  of  the  judge  that  there  is  a  sufficient  description  with  legal 
certainty:  see  V.  C.  Wigram's  Treatise  on  Extrinsic  Evidence, 
Prop.  7,  par.  186 :  for  example,  where  a  testator  devised  to  Mary, 
Elizabeth,  and  Ann,  the  three  daughters  of  Mary  Beynon,  and  at 
the  date  of  the  will  Mary  Beynon  had  two  legitimate  daughters 
and  one  illegitimate  daughter,  Elizabeth.  Parol  evidence  was 
admitted  to  shew  that  Mary  Beynon  had  formerly  had  a  legitimate 
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daughter  Elizabeth  who  died  an  infant ;  and,  although  it  was  con-       1S70 
eidered  that  the  legitimate  daughter  was  prima  facie  the  person      gbakt 
intended,  the  other  facts  and  circumstances  were  left  to  the  jury     q  f* 
to  say  which  of  the  two  Elizabeths  was  the  person  intended  to  be 
described :  Dae  d.  Thomas  y.  Seynon.  (1) 

The  present  case  is  also  somewhat  similar  in  principle  to  Benn6U 
y.  Marshall  (2),  where,  a  deyise  being  '^  to  my  second  cousin  WiUiam 
Marshall/'  and  the  testator  having  no  second  cousin  of  that  name, 
but  having  a  first  cousin  once  removed  named  WiUiam  Marshall 
and  a  first  cousin  once  removed  named  William  John  Robert  Bland' 
ford  Marshall,  it  was  considered  by  the  present  Lord  Chancellor 
that,  as  it  was  a  common  practice,  where  a  person  has  several 
Christian  names,  to  call  him  by  the  first  of  those  names  only,  a 
8u£Scient  case  of  ambiguity  was  made  out  to  call  for  parol  evidence 
in  order  to  ascertain  which  of  the  two  parties  was  intended.  Upon 
such  evidence,  the  decision  in  that  case  was  in  favour  of  the  cousin 
with  the  several  names;  the yice-Chancellor  remarking  that,  if  the 
evidence  had  been  perfectly  balanced,  the  cousin  named  William 
only  would  have  been  entitled  to  the  preference.  So,  here,  if  the 
parol  evidence  were  equally  balanced,  we  might  probably  hold  that 
the  plaintiff  would  be  entitled  in  preference  to  the  defendant ;  but 
this  cannot  affect  the  question  of  the  admissibility  of  the  evidence. 
Another  iSstance  of  effect  being  given  to  what  was  considered 
popular  language  used  by  a  testator  occurs  in  the  case  of  Doe  d. 
Oains  v.  Jiouse  (3),  where  the  testator  who  had  a  wife  Mary,  to 
whom  he  was  married  in  1834,  and  who  survived  him,  in  1840 
went  through  the  ceremony  of  marriage  with  a  woman  whose 
christian  name  was  Caroline,  and  who  continued  to  reside  with  him 
to  the  time  of  his  death.  By  his  will,  he  devised  certain  property 
to  "  my  dear  wife  Caroline,  her  heirs,  &c.  absolutely :"  and  this 
Court  held  that  Caroline  took  under  this  devise,  notwithstanding 
the  entire  description  was  not  applicable  to  her, — the  description 
being  sufficient  in  a  popular  sense. 

But  there  is  another  ground  upon  which  it  appears  to  us  that 
the  defendant  may  endeavour  to  bring  himself  within  the  descrip- 
tion in  the  will,  viz.,  that  the  testator  was  in  the  habit  of  calling 

(1)  X2  A4.  &  E.  431.  (2)  2  K.  *  J.  740. 

(3)  5  C.  B.  422, 
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1870  him  his  nephew  Joseph  Gkrant.  In  all  cases  of  wills,  the  snrroond- 
Gbaitp  ^^S  circumstances  as  they  existed  at  the  time  of  the  frill,  including 
the  state  of  the  testator's  family  and  the  nature  of  his  property, 
may  generally  be  proved  in  order  to  place  the  Court  as  nearly  as 
possible  in  the  same  condition  as  the  testator,  so  that  they  may 
understand  the  language  of  his  will  and  apply  it  in  the  same  sense 
in  which  he  used  it  We  are  of  opinion  that  evidence  may  be 
given  of  a  testator  having  been  in  the  habit  of  using  expressions 
in  a  particular  sense ;  though,  whether  such  evidence  will  affect 
the  will,  or  its  application,  will  depend  upon  the  particular  circum- 
stances and  the  language  of  the  demise  in  each  case ;  and  it  would 
not  generally  be  admissible  to  alter  the  natural  meaning  and  legal 
effect  and  construction  of  the  words,  where  they  have  a  definite 
and  clear  meaning. 

In  Biokardsan  v.  WalMn  (1),  where  a  question  arose  as  to  what 
was  intended  under  a  devise,  the  dose  in  K,  Lord  Wensleydale 
said :  "  Generally  speaking,  evidence  might  be  given  to  shew  that 
the  testator  used  the  word  '  close '  in  the  sense  which  it  bore  in 
the  county  where  the  property  was  situate,  as  denoting  a  farm," 
though  in  the  particular  case  it  was  held  that  such  evidence  was 
not  admissible,  because  the  other  parts  of  the  will  shewed  that  the 
testator  had  used  the  expression  in  its  ordinary  sense,  as  denoting 
an  indosure  only.  "^ 

This  subject  was  much  considered  by  the  Court  of  Exchequer  in 
the  case  of  Doe  d.  Hiscoeks  v.  Hisooeks  ( 2) ;  and  the  following 
passage  occurs  in  the  judgment  at  p.  368 :  **  Again,  the  testator 
may  have  habitually  called  certain  persons  or  things  by  peculiar 
names  by  which  they  were  not  commonly  known.  If  these  n<unes 
should  occur  in  his  will,  they  could  only  be  explained  and  con- 
strued by  the  aid  of  evidence  to  shew  the  sense  in  which  be  used 
them,  in  like  manner  as  if  his  will  were  written  in  cypher,  or  in  a 
foreign  language.  The  habits  of  the  testator  in  these  particulars 
must  be  receivable  as  evidence  to  explain  the  meaning  of  his  will/' 
In  CrodhwaUe  v.  Dean  (3),  where  a  devise  was  to  Charlotte  Lee, 
evidence  was  admitted  by  the  present  Lord  Chancellor  to  shew  that 
a  person  who  originally  bore  that  name,  but  had  married  a  person 

(1)  4  B.  &  Ad.  787,  799.  (2)  6  M.  &  W.  363, 

(3)^Law  Rep.  5  Eq.  245. 
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of  the  name  of  Antrim  (from  whom  she  was  afterwards  separated)  1^0 
was  habiituilly  eaUed  by  the  testator  by  her  maiden  name  of  Lee.  Gbavt 
In  Qoadinffe  y.  Qoodmge  (1),  where  the  demise  was  to  certaia  q^t. 
foor  rdaOanSf  evidence  was  admitted  of  the  testator  having  poor 
relations  in  Salop,  and  thai  he  knew  thereof :  and  Lord  Hardwicke 
thus  referred  to  another  ease, — ''  As  where  the  testator  described  a 
legatee  by  a  wrong  name  which  she  never  bore,  parol  evidence 
was  allowed  by  the  Master  of  the  Bolls  to  shew  that  the  testator 
knew  such  a  person,  and  used  to  call  her  by  a  nickname.*'  In 
Beadierofi  y.  Beaoheroft  (2),  the  case  thus  referred  to  is  said  to  be 
the  case  of  Beaumont  y.  Fdl  (3),  where  the  bequest  was  to  Catha- 
rine Eamley,  and  a  person  named  Gertrude  Yardley  claimed  to  be 
the  person  described,  evidence  was  admitted  to  shew  that  the  tes« 
tator  usually  called  Gertrude  *'  Gatty,"  and  that,  whilst  giving 
instructions  for  his  will,  he  spoke  in  so  feeble  a  voice  that  the  at- 
torney's derk  m^ht  easily  have  mistaken  the  names.  In  Beach^ 
crcft  V.  Beaehcroft  (4),  the  bequest  was  '^  to  my  children  the  sum  of 
pounds  sterling  5000  each."  It  was  contended  that  this  could 
apply  only  to  legitimate  children,  and  that,  as  the  testator  died 
unmarried,  the  legacy  did  not  take  effect.  But  evidence  was  ad- 
mitted that  the  testator  had  illegitimate  children  born  in  India 
previous  to  the  making  of  the  will,  that  he  was  much  attached  to 
them,  and  had  sent  them  to  England  to  be  educated.  Upon  this 
the  yice-Chancellor  decreed  that  the  legacies  applied  to  them. 
He  says :  **  If  there  is  a  latent  ambiguity,  evidence  is  admissible  to 
shew  whom  the  testator  was  in  the  habit  of  considering  in  the 
character  described  in  the  will." 

Where  it  appeared  on  the  face  of  the  will  itself  that,  in  some 
parts  of  it,  the  testatrix  had  used  the  term  '^  nieces "  to  describe 
her  great  nieces,  a  similar  construction  was  placed  upon  the  words 
nephews  and  nieces  in  another  part  of  the  same  will,  so  as  to  in- 
clude great  nephews  and  nieces,  though  in  that  case  it  did  not 
depend  upon  extrinsic  evidence :  James  v.  Smith.  (5) 

If,  then,  this  head  of  evidence  be  admissible,  as  we  think  it  is, 
it  distinctly  appears  from  the  18th  paragraph  of  the  case  that  the 

(1)  2  Vca  sen.  231.  (3)  2  P.  Wms.  141. 

(2;  1  liadd.  430.  (4)  1  Madd.  at  p.  439. 

(5)  14  Sim.  214 
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1870  testator  in  this  case  was  in  the  habit  of  calling  the  defendant  his 
Grakt  nephew ;  and,  as  his  name  was  Joseph  Grant,  he  would  in  this 
yiew  also  answer  the  description  in  the  testator's  will  of  ''my 
nephew  Joseph  Grant." 

The  defendant  has  thus,  as  it  seems  to  us,  satisfactorily  shewn 
that  the  words  of  the  will  may  apply  either  to  him  or  to  the  plain- 
tiff;  and  then,  as  there  is  nothing  in  the  will  itself,  or  upon  the 
evidence  to  which  we  have  hitherto  adverted,  to  shew  which  of 
them  was  the  person  intended  to  be  described  and  to  whom  the 
testator  intended  the  words  to  apply,  the  further  parol  evidence  as 
to  the  testator's  knowledge  and  other  circumstances  became  ad- 
missible, and  upon  such  of  that  evidence  as  was  properly  admissible, 
it  is  not  disputed  that  the  defendant  was  in  fact  the  person  intended 
to  be  described  by  the  testator. 

Under  these  circumstances,  the  parol  evidence  being  admissible 
for  the  purposes  and  in  the  manner  which  we  have  pointed  out,  we 
think  it  exposed  a  latent  ambiguity,  and  equally  removed  it,  and 
enables  us  to  understand  the  language  of  the  will,  and  to  apply  it 
as  the  testator  is  clearly  shewn  to  have  intended,  viz.,  in  favour  of 
the  defendant. 

This  view  is  in  accordance  with  the  decision  of  Lord  Peuzauce, 
and  we  give  our  judgment  for  the  defendant 

Judgment  far  the  defendant. 

Attorneys  for  plaintiff:  Dubois  db  Maynard. 
Attorneys  for  defendant :  Fuller  dt  SaltweU. 
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SINCLAIR  V.  THE  GREAT  EASTERN  RAILWAY  COMPANY.  1870 

Praciiee^Patpnent  into  Court^-Judgment'Dcbt—Ifiterut  under  1  <fe  2  Viei.  XayG. 

c.  110,  $,  17 — Entering  Satisfaction. 

On  the  9th  of  Septemher,  1869,  judgment  was  signed  for  28,8502.  (awarded  hy 
an  arhitrator  in  a  cause)  and  costs ;  on  the  26th  of  October  an  order  was  made  to 
stay  proceedings  until  the  fifth  day  of  Michaelmas  Term,  to  give  the  defendants 
an  opportunity  to  move  to  set  aside  the  award,  they  bringing  the  28,850/.  into 
oonrt  to  abide  the  event ;  and  on  the  8th  of  November  the  motion  was  made,  but 
no  rule  granted, — of  which  the  plaintiff  had  notice. 

Some  delay  occurred  in  the  taxation  of  the  plaintiff's  costs,  a  review  having 
been  ordered  at  the  plaintiff's  instince,  and  the  amount  was  not  ultimately  settled 
Tintil  the  29th  of  January,  1870 ;  and  on  the  2nd  of  February  the  money  was 
paid  out  of  court  to  the  plaintiff  under  a  judge's  order  upon  the  defendants'  sum- 
mons, and  the  costs,  with  interest  upon  the  judgment  down  to  the  8th  of  Noyember, 
1869,  were  tendered  to  his  attorneys.  They,  however,  claimed  interest  down  to 
the  2nd  of  February,  1870  :— 

Etld,  that  the  plaintiff  was  only  entitled  to  interest  down  to  the  8th  of  Novem- 
ber, 1869,  inasmuch  as  he  might  at  any  time  after  that  day  have  taken  the  money 
out  of  court ;  and  the  Court  ordered  satisfaction  to  be  entered  on  the  roll. 

This  action  was  bronght  to  recover  the  sum  of  47,3047.  1 3«.  Id. 

alleged  to  be  due  from  the  defendants  to  tlie  plaintiff  on  a  balance 

of  accounts.    At  the  trial  before  Bovill^  CJ.,  at  the  sittings  ii^ 
YoL.  V.  2  1  2 


Uailwat  Go. 


392  COURT  OP  CX)MMON  PLEAS.  [L.  B. 

1870  London  after  Hilaiy  Term,  1869,  a  verdict  was  taken  for  the 
Siholaib'  plaiiitiff,  subject  to  an  award,  with  power  to  the  arbitrator  to  direct 
^  ••  for  what  sum  the  verdict  should  stand.  On  the  3 1st  of  Au£:ust 
EA8TKB.Y  the  arbitrator  made  his  award,  finding  for  the  plaintiff  on  all  the 
issues,  and  awarding  him  damages  amounting  to  28,850Z.  On  the 
9th  of  September  judgment  was  signed ;  and  on  the  same  day  a 
summons  was  taken  out  for  a  stay  of  proceedings,  to  enable  the 
defendants  within  the  first  four  days  of  the  succeeding  Michaelmas 
Term  to  move  to  set  aside  the  award.  After  several  adjournments, 
an  order  was  made  on  the  26th  of  October  **  that  all  proceedings 
in  this  action  and  upon  the  award  be  stayed  until  the  fifth  day  of 
next  Term,  defendants  bringing  into  court  by  Thursday  the  amount 
of  the  award :  costs  to  abide  the  event  of  proceedings  in  court  on 
motion."  The  sum  of  28,850Z.  was  accordingly  paid  into  court  on 
the  28th  of  October.  On  the  8th  of  November  a  motion  was  made 
to  set  aside  the  award  or  to  remit  it  back  to  the  arbitrator ;  but  the 
rule  was  refused,  of  which  the  plaintiff's  attorneys  had  notice.  The 
plaintiff's  bill  of  costs  was  delivered  on  the  ISth  of  November,  and 
on  the  23rd  of  December  an  allocatur  was  given  for  934Z.  Ids.  lOd. 
In  Hilary  Term  last  a  rule  was  obtained  for  a  review  of  the 
taxation,  and  the  review  took  place  on  the  29th  of  January,  1870. 
On  the  2nd  of  December,  1869,  the  defendants'  attorney  inti- 
mated to  the  plaintiff's  attorneys  that  the  money  which  had  been 
"paid  into  court  to  abide  the  result  of  the  application  to  set  aside 
the  award  lay  there  at  the  risk  of  their  client,  and  that  the  defend- 
ants would  refuse  to  pay  interest  after  the  date  of  the  disposal  of 
that  application,  and  that  they  were  ready  and  willing  to  do  all 
things  necessary  on  their  part  to  enable  the  plaintiff  to  take  the 
money  out  On  the  1 1th  of  January,  1870,  a  summons  was  served 
upon  the  plaintiff's  attorneys,  to  set  aside  the  judgment  signed  on 
the  9th  of  September,  for  irregularity ;  which  summons  came  on  for 
hearing  before  Willes,  J.,  on  the  14th,  and  was  dismissed,  with  costs. 
On  the  1st  of  February  an  order  was  made  by  a  master  of  the  court 
(upon  a  summons  taken  out  by  the  defendants),  directing  that  the 
28,8502.  should  be  paid  out  of  court  to  the  plaintiff  or  his  attor- 
neys, with  interest  to  the  8th  of  November,  in  satisfaction  pro 
tanto  of  the  judgment ;  which  was  done ;  and  on  the  same  day  the 
plaintiff's  attorneys  applied  to  the  defendants  for  payment  of 
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1Q72L  8s.  95.,  the  balance  they  claimed  to  be  due  to  the  plaintiff,        1870 
and  wlficli  balance  included  the  pkintiff*s  costs  as  ultimately     Bikclaib 
taxed,  and  480?.  12s.  115.  for  interest  from  the  9th  of  September,      Gbbat 
1869,  to  the  2ad  of  February,  1870,  upon  30,041Z.  lils.  lOcZ.,  stated  ^^^^^^^ 
to  be  the  amount  of  the  judgment     The  defendants  intimated 
their  willingness  to  pay  interest  upon  the  sum  paid  into  court, 
from  the  day  when  the  judgment  was  signed,  viz.  the  9th  of  Sep- 
tember, 1869,  till  the  day  on  which  the  rule  to  set  aside  the  award 
was  refused,  viz.  the  8th  of  November,  and  also  interest  on  the 
taxed  costs  from  the  9th  of  September,  1869,  to  the  2nd  of 
February,  1870 ;    but  they  denied  their  liability  as  to  the  rest. 
The  plaintiff's  attorneys  declined  to  accept  this. 

On  the  2nd  of  February,  1870,  a  summons  was  taken  out  calling 
upon  the  plaintiff  to  shew  cause  why  further  proceedings  should 
not  be  stayed,  on  payment  of  1403Z.  lis,  in  satisfaction  of  the 
balance  of  the  judgment-debt  and  interest;  and  on  the  5th  an 
order  was  ma^le  by  Willes,  J.,  in  the  terms  of  the  summons.  A 
long  correspondence  ensued  between  the  attorneys  for  the  respec- 
tive parties ;  the  defendants'  attorney  asserting  that  the  28,850Z. 
had  been  at  the  plaintiff's  disposal  since  the  9th  of  November, 

1869,  and  the  plaintiff's  attorneys  insisting  that,  as  it  was  only 
paid  in  as  collateral  security,  he  had  no  control  over  it 

Sir  J.  Karslalce,  QC.y  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  satisfaction  should  not  be  entered  on  the  roll. 

Sir  O.  Honyman,  Q.C,  and  Wathin  Williams^  shewed  cause. 
The  17th  section  of  1  &  2  Vict.  c.  110,  enacts  that  "every  judg- 
ment debt  shall  carry  interest  at  the  rate  of  4/.  per  cent,  per 
annum  from  the  time  of  entering  up  the  judgment  until  the  same 
shall  be  satisfied,  and  such  interest  may  be  levied  under  a  writ  of 
execution  on  such  judgment"  Under  that  section  the  plaintiff  is 
entitled  to  interest  upon  the  judgment-debt  from  the  9th  of  Sep- 
tember, 1869,  to  the  time  when  the  money  was  paid  out  of  court 
to  him  under  the  order  of  the  master,  viz,  the  2nd  of  February, 

1870.  The  deposit  of  the  28,8502.  in  court  was  no  satisfaction  of 

the  judgment :  it  was  there  merely  as  a  collateral  security.    The 

plaintiff  had  no  control  over  it.     Suppose  the  order  of  the  26th  of 

October  had  been  that  the  defendants,  instead  of  paying  money 
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1870        into  court,  should  give  security  to  the  satisfaction  of  the  master, 

SiKCLAiB     would  the  giving  of  security  have  been  any  answer  to  the  plaintiff's 

QrLt      claim  for  interest  under  the  statute  ?    If  not,  the  payment  of  the 

' 'f     money  into  court  could  have  no  greater  effect.    A  similar  question 

was  raised  in  Stringer  v.  English  and  ScoHish  Marine  Insurance 

Co.  (1)    There,  money  had  been  paid  in  to  a  prize  court  to  abide 

a  decision ;  and,  the  officer  having  absconded  with  the  money,  the 

loss  fell  upon  the  party  who  paid  it  in. 

Sir  John  Kardake^  Q.Cy  and  Marriott,  in  support  of  the  rule. 
The  plaintiff  is  only  entitled  to  interest  from  the  time  of  signing 
judgment  until  the  8th  of  November,  when  he  had  notice  that  the 
rule  to  set  aside  the  award  was  refused,  and  he  was  entitled  to  take 
the  28,8502.  out  of  court  at  once.  The  case  of  Hews  v.  Pyhe  (2) 
is  precisely  in  point. 

BoviLL,  C.J.    If  the  question  had  been  whether,  according  to 

the  strict  technical  rule  of  law,  the  judgment  had  been  satisfied,  I 

should  have  been  disposed  to  say  that  it  had  not.    But  our  decision 

does  not  depend  on  that.    The  statute  1  &  2  Vict.  c.  110,  s.  17, 

entitles  the  plaintiff  to  interest  upon  the  judgment-debt  until  the 

judgment  shall  be  satisfied.    I  therefore  deal  with  the  case  as  if 

the  interest  was  a  portion  of  the  sum  recovered  by  the  judgment 

A  tender  of  the  sum  due  would  be  no  satisfaction.    Even  payment 

could  not  have  been  pleaded  in  bar  to  an  action  on  the  judgment 

before  the  statute  of  Anne.  (3)     But  there  may  be  circumstances 

which  preclude  a  party  from  insisting  upon  his  strict  legal  rights ; 

and  the  Ck)urt  has  large  powers  to  control  its  proceedings  in  matters 

connected  with  its  practice.    Even  before  the  statute  of  Anne,  the 

issuing  of  execution  upon  a  judgment  would  not  have  been  allowed 

after  payment.    So,  the  issuing  of  an  execution  after  a  tender  of 

the  amount  due  upon  the  judgment  would  have  been  held  to  be 

an  abuse  of  the  process  of  the  Court,  and  would  have  been  set 

aside,  and  tlie  costs  of  the  execution  would  have  been  disallowed. 

The  question  then  is,  whether  what  has  happened  here  is  not 

analogous  to  or  stronger  than  a  tender  of  the  money.    The  28,850/. 

awarded  by  the  arbitrator  was  paid  into  court  as  the  condition 

upon  which  time  was  granted  to  the  defendants  to  move  to  set 

(1)  Report<d  on  otlier  points,  Law  (2)  1  Dowl.  322. 

Rep.  4  Q.  15.  676.  (3)  4  Anne,  c.  16,  s.  12. 
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aside  the  award.  The  plain  understanding  of  the  parties  was,  that  1S70 
the  money  was  to  be  paid  out  to  the  plaintiff  in  the  event  of  the  butclaib 
motion  being  refused.  A  rule  was  applied  for  on  the  8th  of  Qng^^ 
November,  and  was  refused.  There  was  nothing  to  prevent  the  Eabtebn 
plaintiff  from  at  once  obtaining  the  money.  Indeed,  it  has  not 
been  suggested  that  there  was  any  difficulty  in  his  doing  so.  If  * 
the  plaintiff's  attorneys  had  issued  execution  for  the  full  amount 
of  the  juflgment,  it  is  clear,  according  to  the  case  otHews  v.  PyTce  (1), 
that  the  Court  would  not  have  sanctioned  it.  There,  the  defend* 
ant  had  paid  into  court  the  amount  of  the  plaintiff's  demand,  with 
a  further  sum  of  20Z.  as  an  additional  security  for  the  costs  of  the 
suit,  pursuant  to  7  &  8  Geo.  2,  c.  71,  s.  2,  in  lieu  of  perfecting 
special  bail.  The  plaintiff  recovered  a  verdict,  taxed  his  costs,  and 
issued  execution  for  the  whole  amount  of  his  damages  and  costs, 
without  noticing  the  sum  paid  into  court.  The  matter  was  referred 
to  the  master,  who  reported  upon  the  principle  that  the  plaintiff 
had  no  right  to  issue  execution  for  the  whole  amount  of  damages 
and  costs,  but  was  bound  to  take  the  sum  deposited  out  of  court, 
aud  levy  for  the  remainder  only.  There  was  an  application  to 
review  the  master's  report :  but  the  Court  negatived  it,  saying : 
«The  statute  of  the  43  Geo.  3,  c.  14,  and  the  7  &  8  Geo.  4,  c.  71, 
which  were  intended  for  the  benefit  of  defendants  subject  to  arrest, 
would  effect  a  great  hardship  if  a  plaintiff  might  pass  by  the  money 
paid  into  court,  and  issue  execution  for  the  whole  sum  recovered, 
and  the  costs.  Suppose  the  case  of  a  person  arrested  for  1000/., 
he  would  be  put  to  the  inconvenience  of  laising  that  amount  to 
pay  into  court,  and,  after  verdict,  of  finding  a  like  sum  to  meet 
the  execution,  or  of  suffering  his  goods  to  be  sold  by  the  sheriff, 
and  afterwards  of  waiting  until  an  order  could  be  obtained  to  have 
the  money  paid  to  him  out  of  court.  To  the  plaintiff  no  hardship 
can  accrue,  as  he  can  obtain  the  money  out  of  court  at  any  time, 
and  would  be  entitled  to  the  costs  of  taking  it  out  The  just  in- 
terpretation of  the  direction  in  the  Act  (2)  that  the  sum  deposited 
shall  remain  in  court  to  abide  the  event  of  the  suit,  is,  that  the 
plaintiff,  if  he  succeeds,  shall  not  be  entitled  only,  but  "bound  to 
resort  to  that  in  the  first  instance,  and  can  issue  his  execution  for 
the  surplus  only."  That  decision  proceeded  upon  the  principle 
(1)  1  Dowl.  322.  (2)  7  &  8  Goo.  4,  c.  71,  s.  2. 
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1870       that,  though  technically  right,  what  the  plaintiff  did  was  an  abuse 

"  BiNOLAiB     ^^  ^^®  process  of  the  court ;  and  the  case  is  the  stronger,  because 

^'  it  would  require  a  motion  to  get  the  money  out  of  court.     In  the 

Eastern     present  case,  I  cannot  conceive  what  motive  the  plaintiff's  attorneys 

could  have  Imd  for  refusing  to  take  the  money  out.     The  master 

reports  to  us  that,  if  he  had  taken  out  a  summons  for  the  purpose, 

lie  would  have  been  allowed  his  costs.     To  abstain  from  making 

this  rule  absolute  would,  I  think,  be  sanctioning  an  abuse  of  the 

proceedings  of  the  court. 

Keating,  J.  I  did  not  hear  the  whole  of  the  argument :  but  I 
have  hearl  enough  to  induce  me  to  agree  that  the  rule  should  be 
made  absolute. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  judg- 
ment was  substantially  satisfied  by  the  payment  of  the  money  into 
court.  The  28,850Z.  was  allocated  and  appropriated  to  satisfaction 
of  the  judgment  in  the  event  of  the  rule  to  set  aside  the  award 
being  refused.  The  case  is  stronger  than  that  of  Hews  v.  Pyie(l), 
because  the  money  was  paid  in  after  judgment  signed.  I  am  not 
quite  clear  that  it  might  not  have  been  pleaded,  if  an  action  had 
been  brought  upon  the  judgment.  But  it  is  unnecessary  to  decide 
that.  It  was  a  substantial  satisfaction  of  the  judgment  pro  tanto. 
The  plaintiff  might  have  received  the  money  at  any  time  after  the 
refusal  of  the  rule  to  set  aside  the  award  ;  and  he  had  ample  notice 
of  the  defendants'  willingness  to  assent  to  his  taking  it  out  of 
court 

Brett,  J.  I  entertain  some  doubt  whether  the  judgment  could 
be  said  to  have  been  satisfied  on  the  8th  of  November,  or  even  on 
the  2nd  of  December.  But,  when  I  find  that  every  facility  had 
been  offered  to  the  plaintiff  to  obtain  the  money,  I  agree  that  the 
Court  ought  to  exercise  its  equitable  jurisdiction,  and  order  the 
proceedings  to  be  stayed,  and  satisfaction  to  be  entered. 


Eule  absolute. 


Attorneys  for  plaintiff:  Thomas  dt  HoUams. 
Attorney  for  defendants :  W.  H,  Smith, 

(1)  1  Dowl.  322. 
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LEE  AND  Akothbb  v.  the  SOUTHERN  INSURANCE  COMPANY.  1870 

Marine  Insurance — Pdlcy  on  Freight — Suing  and  Labouring  Clause — Expense !?__! 

incurred  to  avert  a  Loss  of  Freight 

A  ship  with  a  cargo  of  palm-oil  for  Liverpool  was  stranded  near  Pwllheli,  on 
the  coast  of  Wales.  It  became  necessary  to  land  the  cargo  there,  and  this  was 
properly  done.  The  ship,  after  some  tem^Ktrary  repair  on  the  bench,  was  towed 
to  Carnarvon,  the  nearest  port,  and  repaired  so  as  to  be  thoroughly  sea-worthy  for 
the  completion  of  the  voyage. 

The  oil  was  forwarded  by  railway  to  Liverpool,  at  a  cost  to  the  ship-owner  of 
212/.  15«.  Id. ;  and  the  freight  was  received  by  him. 

The  oil  might  have  been  kept  at  Pwllheli  until  the  ship  was  repaired  and  then 
re-shipped  at  T.,  a  place  about  seven  miles  from  Pwllheli.  This  would  have  been 
a  reasonable  coui-se  to  adopt,  and  would  have  cost  the  ship-owner  701, 

In  an  action  against  the  insurers  on  freight: — 

Held,  that  the  ship-owner,  having  incurred  expense  for  the  purpose  of  averting 
a  loss  of  freight,  was  entitled  to  recover,  under  the  suing  and  labouring  clause,  so 
much  thereof  as  was  reasonably  incurred ;  and  that  the  proper  measure  was  the 
sum  it  would  have  cost  to  re-ship  the  oil  at  T. 

Action  on  a  policy  of  insurance  on  freight,  to  recover  expenses 
incurred  in  forwarding  the  goods  in  respect  of  which  the  freight 
was  payable  to  their  port  of  destination.  The  following  case  was 
stated  under  a  judge's  order,  by  consent,  pursuant  to  the  Common 
Law  Procedure  Act,  1852 : — 

1.  The  plaintiffs  are  insurance  brokers  in  London.  The  defend- 
ants are  an  Insurance  Company  cariying  on  business  in  London. 

2.  On  the  20th  of  November,  1867,  the  plaintiffs  effected  with 
the  defendants,  on  behalf  of  the  owners  of  the  ship  Charles,  a  policy 
in  the  sum  of  600Z.  on  the  freight  of  the  Charles,  valued  at  600/. ; 
the  voyage  insured  being  at  and  from  Cammeroons  to  Liverpool. 

3.  On  the  26th  of  October,  1867,  the  Charles  sailed  from  Cam- 
meroons on  the  voyage  insured,  for  Liverpool,  with  a  cargo  of 
palm-oil,  consisting  of  about  500  casks  ;  and  in  the  course  of  her 
voyage  she  encountered  bad  weather  off  the  coast  of  Ireland  ; 
and,  after  having  sustained  considerable  damage,  she  was  stranded 
on  the  18th  of  January,  1868,  on  the  Welsh  Coast,  near  Pwllheli, 
and  drifted  on  to  the  beach. 

4.  When  intelligence  of  the  disaster  which  the  Charles  had  met 
with  reached  Liverpool,  one  Johnson  was  sent  by  the  plaintifis  to 
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1870       the  place  where  the  ship  was  stranded,  with  directions  to  take  snch 
Ln        steps  as  to  forwarding  the  cargo  as  might  appear  to  him  advisable 
SoirmsBir    ^^^  ^^^  interests  of  all  parties,  after  consulting  with  the  surveyors 
Inbubavok  Ck).  and  persons  he  might  find  there  acting  on  behalf  of  the  under- 
writers on  and  owners  of  the  cargo. 

5.  Johnson  accordingly  proceeded  to  Pwllheli,  and  a  survey  was 
held  on  the  Charles,  The  surveyors  recommended,  for  the  interests 
of  all  concerned,  that  the  cargo  should  be  discharged  at  onoe,  and 
that  an  attempt  should  be  made  at  the  next  spring  tides  to  get 
her  oflF. 

6.  The  place  where  the  vessel  so  lay  stranded  was  within  500 
yards  of  the  railway-station. 

7.  After  consultation  with  the  surveyors  and  the  representatives 
of  the  underwriters  on  and  owners  of  the  cargo,  Johnson,  with  the 
assent  and  approval  of  such  representatives  on  behalf  of  the  per- 
sons whom  they  respectively  represented,  resolved  to  have  the 
cargo  discharged  and  to  forward  it  by  rail  from  Pwllheli  to  Liver- 
pool. The  cargo  was  accordingly  discharged  and  forwarded  by  rail 
to  LiverpooL  The  total  expense  of  forwarding  the  cargo  by  rail 
to  LiverpocA  amounted  to  212L  15s.  Id, 

8.  There  was  no  direct '  telegraphic  c:>mmunication  between 
Pwllheli  and  Liverpool ;  and  it  would  not  have  been  prudent  to 
delay  discharging  the  cargo  until  after  communicating  with  Liver- 
pooL 

9.  The  entire  freight  in  respect  of  the  cargo  on  board  the  Charles 
amounted  to  6072.,  of  which  521  had  been  paid  in  advance,  leaving 
a  balance  of  5557. ;  and  this  balance  was  paid  to  the  owners  of  the 
ship  by  the  owners  of  the  cargo^  on  the  delivery  of  the  cargo  to 
them, 

10.  After  the  cargo  had  been  discharged  the  Charles  was  tempo- 
rarily repaired  on  the  beach,  and  on  the  3rd  of  February  towed  to 
Carnarvon,  and  there  repaired  so  as  to  be  thoroughly  sea-worthy 
for  the  completion  of  the  voyage. 

11.  No  warehouses  exist  at  Pwllheli  for  the  storage  of  goods ;  but 
there  are  two  courses  which  it  would  have  been  possible  to  adopt, 
had  it  been  determined  to  store  the  oil  at  that  place.  One  course 
would  have  been  to  store  it  in  some  twenty  various  places  about 
the  town ;  or  two  or  three  bams  near  the  town  might  perhaps  have 
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been  obtained  for  the  purpose.     The  other  course  would  have  been        ^^^ 
to  store  the  casks  in  a  field  near  the  railway  station,  where  they        Lea 
might  have  been  stacked;  but  it  would  have  been  necessary  to    socthern 
have  them  constantly  watched.     The  cost  of  warehousing  in  the  I2»'^cuanckOo. 
former  way  would  have  been  about  91,  a  week.     The  cost  of  watch- 
ing, if  the  latter  course  had  been  adopted,  would  have  been  about 
IZ.  a  week. 

12.  The  harbour  at  PwlUieli,  though  suited  for  small  coasting 
vessels,  is  not  fitted  for  a  vessel  of  the  size  of  the  Charles  ;  and  it 
would  not  have  been  possible  to  have  re-shipped  the  cargo  on 
board  her  at  Pwllheli,  excepting  by  beaching  her.  This  could 
ODly  have  been  done  during  continuous  fine  weather ;  and  a  vessel 
coming  from  Carnarvon  might  have  had  to  wait  a  very  considerable 
time  before  meeting  with  suitable  weather.  Even  in  such  weather, 
it  would  have  been  a  dangerous  operation  to  have  loaded  the  whole 
cargo  whilst  the  ship  was  so  beached.  The  only  anchorage  ground 
near  Pwllheli  is  at  a  place  called  St.  Tidswell's  Eoads.  The 
anchorage  there  is  not  a  very  safe  one ;  and,  in  order  to  re-ship 
the  cargo,  it  must  have  been  taken  in  lighters  a  distance  of  about 
sevQn  miles. 

13.  It  would  have  cost  about  30/.  to  re-ship  the  cargo,  if  the  ship 
had  been  beached.  If  taken  in  lighters  to  St.  Tidswell's  Boads, 
the  cost  would  have  been  about  70Z. 

14.  There  are  warehouses  at  Carnarvon  where  the  oil  conld  have 
been  stored.  The  cost  of  carriage  to  Carnarvon  would  have  been 
considerably  less  than  to  Liverpool. 

15.  No  estimate  has  been  made  by  the  plaintiffs  of  the  cost  of 
adopting  either  of  the  above  modes  of  storing  or  re-shipping  the 
cargo;  but  they  claimed  from  the  defendants  152Z.  15s.  1(2.,  the 
estimated  cost  of  forwarding  the  cargo  to  Liverpool,  if  it  had  been 
sent  by  sea  instead  of  by  rail  The  sums  mentioned  in  paragraphs 
11  and  13  have  been  fixed  approximately  only,  from  the  materials 
before  the  arbitrator. 

16.  The  defendants  have  paid  into  court  suflScient  to  cover  all 
claims  of  the  plaintiffs  under  the  policy,  except  in  respect  of  the 
dealings  with  the  cargo  after  it  was  landed  at  Pwllheli.  The  Court 
was  to  be  at  liberty  to  draw  all  such  inferences  of  fact  as  a  jury 
would  be  justified  in  drawing. 
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1870  The  question  for  the  opinion  of  the  Court  was,  whether  the  de- 

j^        fendants  were  liable  under  the  policy  to  pay  to  the  plaintiffs  the 

SouT     X    ^^  ^^^  ^^  1521'  15«.  Id.y  or  any  and  what  part  thereofl 
Insueakcu  Ca 

May  2.  Cohen,  for  the  plaintiffs.  It  will  scarcely  be  denied 
that,  where  the  goods  are  severed  from  the  ship,  the  expenses  in- 
curred in  re-shipping  them,  whether  into  the  same  or  another 
Tessel,  if  proper  and  necessary,  are  recoverable  against  the  under- 
writers on  freight,  under  the  suing  and  labouring  clause :  KicUton 
Y.  Empire^  dc,  Co.  (i)  The  rule  is,  that  the  expenses  of  dis- 
charging the  cargo  are  charges  on  general  average ;  the  expenses 
of  warehousing  are  charges  on  cargo;  and  the  expenses  of  re- 
shipping  are  charges  on  freight.  If,  therefore,  the  oil  in  ques- 
tion had  been  re-shipped,  the  expenses  thus  incurred  would  have 
been  properly  chargeable  upon  the  underwriters  on  freight:  Le 
Cheminant  v.  Pearson  (2)  ;  Arnould  on  Shipping,  3rd  ed.  729 :  and 
the  measure  of  damages  would  be  the  expenses  actually  incurred : 
Cory  V.  Thames  Iron  Works,  dte.^  Co.  (3)  No  doubt,  the  master 
might  have  retained  the  goofls  until  he  could  get  the  ship  repaired, 
and  then  have  re-shipped  them :  2  Phillips  on  Insurance,  §  1451. 
But  the  case  finds  that  great  inconvenience  and  risk  would  have 
been  incurred  in  so  doing ;  and  the  question  is  whether  the  master 
has  not  taken  the  best  course  for  the  benefit  of  all  concerned.  It 
may  be  said  that  the  oil  might  have  been  forwarded  to  Liverpool  in 
a  less  expensive  way.  But  that,  at  all  events,  is  no  answer  to  the 
plaintiffs'  claim  for  the  70Z.  which  it  is  found  it  would  have  cost  to 
re-ship  the  oil  by  means  of  lighters  at  St.  Tidswell's  Beads.  Where 
a  ship  is  so  damaged  as  to  require  to  be  put  into  a  dry  dock,  and 
the  misfortune  happens  at  a  place  where  no  such  accommodation 
exists,  the  expense  of  taking  her  to  a  port  where  she  can  be 
docked  and  repaired  is  always  allowed.  Suppose  the  master  takes 
her  to  a  more  distant  port  than  he  need  have  gone  to  for  that 
purpose,  could  it  be  said  that  the  assured  was  entitled  to  recover 
nothing  ? 

[BoviLL,  C.J.  The  diflSculty  here  arises  from  the  fact  of  the 
goods  not  having  been  re-shipped.     Is  there  any  distinction  to  be 

(1)  Law  Rep.  1  C.  P.  635 :  in  error,  (2)  4  Taunt.  367. 

Law  Eep.  2  C.  P.  367.  (3)  Law  Rep.  3  Q.  B.  18L 
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found  in  tlie  books  between  forwarding  the  goods  to  their  desti-        1870 
nation  by  sliip-s  or  in  h'ghters  or  carts  ?    The  stranding  might  have        lkb 
taken  place  at  the  mouth  of  the  Mersey;  and  a  portion  of  the    gQ^THBux 
goods  might  necessarily  have   been  forwarded   to   Liverpool  by  ^^^^^^^cb c<^ 
land.     What  would  have  been  the  liability  of  the  defendants  in 
that  case  ?] 

In  2  Parsons  on  Marine  Insurance,  155,  it  is  said :  "  It  is  the 
duty  of  the  master  to  tranship  the  goods,  or  send  them  on  even  hy 
land  carriage^  if  he  can  with  reasonable  endeavours ;  if  he  fail  to 
do  this,  and  a  total  loss  ensues,  this  is  a  loss  by  the  misconduct 
of  the  nla^ter;  and,  if  the  insurers  have  insured  against  that, 
they  are  answerable."  In  2  Phillips  on  Insurance,  §  1441,  it 
is  said  that,  where,  in  consequence  of  a  peril  insured  against,  the 
goods  cannot  be  carried  to  their  port  of  destination  in  the  original 
ship,  the  loss  is  the  expense  of  forwarding  them  by  another 
vessel ;  citing  Searle  v.  Scovel  (I),  and  American  Insurance  Co. 
V,  Center  (2) ;  "  and  there  seems  to  be  no  doubt  that  the  loss 
most  be  so  settled,  as  a  salvage  loss."  And  in  §  1442  it  is  said : 
"The  same  rule  is  adopted  where  the  goods  are  forwarded  by 
land;"  citing  Berk  v.  Norton.  (3)  And  the  learned  author  adds: 
"  In  a  case  submitted  to  the  author  and  others,  the  ship  was 
wrecked  at  a  place  where  the  goods  could  not  be  re-shipped,  and 
it  was  necessary  to  transport  them  by  land  to  a  port  of  re-ship- 
ment. It  was  decided  that  the  expense  of  saving  and  storing 
the  cargo  was  a  charge  on  the  goods,  but  that  of  transporting 
it  to  the  port  of  re-shipment  was  a  charge  on  the  freight,  being 
a  part  of  the  expense  of  forwarding  the  goods  to  the  port  of 
destination." 

May  9.  Sir  Q.  Honyman,  Q  C.  (WatJcin  Williams  with  him), 
for  the  defendants.  The  expenses  here  claimed  never  were  in- 
curred at  all ;  and,  if  they  were,  they  were  incurred  solely  for  the 
benefit  of  the  owner  of  the  goods. 

[BoviLL,  C.J.  The  freight  has  been  earned.  A  loss  has  been 
averted  by  the  course  adopted.] 

The  plaintiffs,  if  entitled  to  recover  at  all,  can  only  do  so  by 

(1)  4  Johns.  Ch.  K  218.  (2)  4  Wend.  45. 

(3)  2  McLean's  C.  C.  (U.S.)  R.  422. 
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1870        Virtue  of  the  suing  and  labouring  clause ;  and,  the  goods  not  j 

Y~j^        having  been  re-shipped,  they  have  incurred  no  expense  which  is 
„     ^'  recoverable  under  that  chiuse.     In  Kidston  v.  Empire^  dtc.^  Co,  (1), 

iNbUBAKCECk).  the  ship  was  virtually  lost,  and  the  money  was  expended  for 
the  purpose  of  enabling  the  owner  to  earn  the  freight.  Here 
the  ship  was  repaired,  and  the  goods  might  have  been  re-shipped 
without  incurring  any  extraordinary  risk .  The  only  consequence 
of  not  sending  them  on  by  rail  would  have  been  a  short  delay 
in  the  receipt  of  the  freight.  Delay  is  not  one  of  those  things 
against  which  underwriters  insure  :  Everth  v.  Smith  (2) ;  Mordy 
V.  Jones  (3) ;  PhUjpoU  v.  Sivann.  (4)  To  entitle  the  assured  to 
recover  under  the  suing  and  labouring  clause,  the  expense  must 
have  been  incurred  for  the  purpose  of  averting  a  loss  for  which 
the  underwriters  are  liable :  GrecU  Indian^  &c,^  By.  Co.  v. 
Saunders  (5) ;  Booth  v.  Gair.  (6)  What  the  master  here  did 
might  have  been  a  prudent  thing  to  do ;  but  it  was  not  done  for 
the  purpose  of  averting  a  loss  which  would  otherwise  have  fallen 
upon  the  underwriters.  Not  having  re-shipped  the  goods,  the 
assured  cannot  recover  against  the  underwriters  on  fi-eight  the 
sum  which  it  would  have  cost  to  do  so.  The  money  paid  for 
the  transport  of  the  goods  was  not  paid  for  the  purpose  of  earning 
the  freight:  and  it  is  left  ambiguous  on  the  facts  whether  the 
payment  was  made  by  or  on  account  of  the  ship-owners  or  of  the 
owners  of  the  goods. 

Cohen  was  heard  in  reply. 

BoviLL,  C.J.  In  deciding  this  case,  the  Court  is  called  upon  to 
draw  inferences  of  fact.  It  appears  from  the  special  case  that  the 
ship  Charles  was  stranded  on  the  Welsh  coast  on  the  18th  of 
January,  1868,  and  was  got  off  on  the  3rd  of  February.  Judging 
from  the  statements  submitted  to  us,  and  particularly  from  the 
fact  of  her  having  been  got  off  so  soon,  I  come  to  the  conclusion 
that  she  was  in  such  a  condition  that  she  might  have  been  repaired 

(1)  Law  Rep.  1  C.  P.  535:  in  error,  (5)  1  B.  &  S.  41 ;  30  L.  J.  (Q.B.) 
Law  Rep.  2  C.  P.  357.  218 :  in  error,  2  B.  &  S.  266 ;  31  U  J. 

(2)  2  M.  &  Sel.  278.  (Q.B.)  206. 

(3)  4  B.  &  C.  394.  (6)  15  C.  B.  (N.  S.)  291 ;  33  L.  J. 

(4)  11  C.  B.  (N.  8.)  270 ;  30  L.  J.  (UP.)  99. 
(C.P.)  358. 


VOL.  v.]  EASTER  TERM,  XXXHI  VICT.  403 

and  might  have  pursued  her  voyage  to  its  termination.  I  also  1870 
come  to  the  conchision  that  it  was  necessary  and  proper  that  the  lm^ 
cargo  should  he  discharged  ;  and  that,  after  no  very  considerable  •• 

delay,  it  might,  when  the  ship  had  been  repaired,  have  been  re- Insusakob  o>. 
shipped  at  St.  Tidswell's  Eoads,  and  carried  on  to  Liverpool,  and 
so  the  freight  might  have  been  earned  by  an  expenditure  of  70Z., 
which  would  have  been  the  cost  of  carrying  the  oil  in  lighters  from 
the  place  where  it  lay  to  St.  Tidswell's  Boads,  and  there  put  on 
board ;  and  that  that  would  have  been  a  reasonable  mode  of  re- 
shipment  and  of  earning  the  freight.     Under  these  circumstances, 
I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover  against 
the  underwriters  on  freight  this  sum  of  70Z.     The  course  which 
was  adopted  was,  sending  the  oil  on  to  Liverpool  by  mil  way ;  and 
I  infer  that  that  was  done  by  the  agent  of  the  ship-owner,  that  the 
expense  of  so  sending  it  on  was  defrayed  by  him,  and  that  the 
ship-owner  by  that  means  received  the  balance  due  to  him  for 
freight,  after  giving  credit  for  a  sura  which  had   been  paid  in 
advance.     The  ship-owner,  therefore,  obtained  the  freight  by  for- 
warding the  goods  to  their  destination ;   and  the  owner  of  the 
goods  received  the  goods  under  the  contract   of  carriage.     The 
freight  was  earned ;  and  a  loss  of  the  freiglit  was  averted  by  an 
extraordinary  expenditure  incurred,  not  by  the  owner  of  the  goods, 
nor  by  the  shipowner  for  the  purpose  of  the  ship,  but  for  the  pur- 
pose of  obtaining  payment  of  the  freight,  and  for  no  other  pur- 
pose.    I  have  felt  some  hesitation  and  difficult)',  from  the  vague 
and  unsatisfactory  statements  in  the  case.    But,  having  to  draw 
conclusions  of  fact  from  them,  these  are  the  inferences  which,  after 
the  best  consideration  I  can  bring  to  the  matter,  I  feel  compelled 
to  draw.     It  seems  to  me  that  it  was  necessary  to  incur  expense 
for  the  purpose  of  earning  the  freight ;  but  that  the  whole  of  the 
expense  actually  incurred  (212?.  15«.  Id.)  was  not  properly  in- 
curred.    The  inference  which  I  draw  from  the  facts  stated  is,  that 
70i  is  the  proper  measure  of  the  liability  of  the  underwriters  on 
freight.    That,  it  is  found,  would  have  been  the  cost  of  carrying 
the  oil  in  lighters  to  St  Tidswell's  Boads  and  there  reloading  it  on 
board  the  Charles,    It  is  true  that  the  plaintiffs  did  not  actually 
incur  expense  for  that  purpose ;  but  they  incurred  a  much  larger 
expense  in  forwarding  the  goods  and  earning  the  freight;  and, 
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1870       upon  the  whole,  I  am  of  opinion  that  701.  is  the  sum  which  they 
Lk^        are  entitled  to  recover. 

V. 

SOITIIBBN 

InhlbancbGo.  E£ating,  J.  I  am  of  the  same  opinion.  I  am  unable  to  draw 
from  the  statements  in  this  case  any  other  inferences  than  those 
stated  by  my  Lord.  The  result  is,  that,  in  my  judgment,  the 
plaintiffs  are  entitled  to  recover  701.  The  freight,  no  doubt,  was 
earned,  and  was  paid ;  but  it  was  earned  by  means  of  an  extra- 
ordinary expenditure.  It  was  not  denied  by  Sir  George  Hony- 
man,  that,  supposing  the  goods  had  been  transhipped  on  board 
another  vessel,  or  reshipped  on  board  the  Charles,  in  either  of  the 
ways  mentioned  in  the  case,  the  expense  of  so  doing  would  have 
been  an  expense  which  would  properly  fall  upon  the  underwriters 
on  freight  All  he  says  is,  that  that  course  was  not  adopted,  and 
that  the  plaintiffs  cannot  recover  under  the  suing  and  labouring 
.  clause,  because  the  expense  was  not  incurred  to  avert  an  impend- 
ing-, loss  of  freight.  That,  however,  is  immaterial  in  this  case, 
because  it  is  admitted  that  an  expenditure  much  exceeding  70i 
was  incurred  for  the  purpose  of  earning  the  freight.  I  see  no 
reason  why  the  cost  of  putting  the  oil  on  board  by  means  of 
lighters  at  St.  Tids well's  Roads  should  not  be  considered  the  fair 
measure  of  the  plaintiffs'  claim.  The  expense  which  was  actually 
incurred  may  in  one  view  of  the  case  be  said  to  have  been  reason- 
ably incurred;  but  not  as  against  the  underwriters  on  freight. 
They  have  guaranteed  the  earning  of  freight  only  by  the  ordinary 
means.  They  are  not  to  be  placed  in  a  different  position  by 
reason  of  extraordinary  means  having  been  unnecessarily  resorted 
to  for  the  purpose  of  earning  it. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  facts 
which  I  infer  from  the  statements  in  the  special  case  are,  that,  the 
ship  Charles  having  been  stranded  on  the  Welsh  coast,  it  became 
necessary  to  land  the  oil  and  store  it ;  that  the  ship  was  obliged  to 
go  to  Carnarvon  for  the  purpose  of  repair,  whence  she  might  have 
gone  back  and  re-loaded  the  oil ;  but  that,  to  perform  that  opera- 
tion, it  would  have  been  necessary  to  incur  the  expense  of  carrying 
the  oil  in  lighters  a  distance  of  about  seven  miles,  which,  it  is 
found,  would  have  amounted  to  70L    I  think  the  plaintiffs  are 
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entitled  to  recover  that  sum,  but  no  more.  It  was  contended  on  1870 
their  behalf  that  it  was,  under  the  circumstances,  a  reasonable  Lu 
thing  to  send  the  goods  on  at  once  by  rail  from  Pwllheli  to  Liver-  gorroEBw 
pool,  and  not  to  wait  for  the  repair  of  the  ship.  Upon  the  facts  iNbUB^o*-*-:©. 
stated,  however,  it  seems  to  me  that,  in  order  to  earn  this  freight,  it 
was  not  necessary  to  tranship  the  goods ;  for,  it  is  clear  that  the 
Charles  might  within  a  reasonable  time  have  come  back  to  a  safe 
distance,  where  the  goods  might  have  been  reshipped.  The  under- 
writers, therefore,  are  not  liable  under  the  suing  and  labouring 
clause  for  the  expense  of  sending  the  goods  forward  by  railway.  It 
may  be  that  the  owner  of  the  goods  might  have  preferred  paying 
the  additional  expense,  for  the  sake  of  speed.  But  there  is  nothing 
in  the  case  to  shew  such  a  state  of  things  as  to  make  it  unreason- 
able for  the  ship,  after  having  been  repaired,  to  come  back  to 
St.  TidswelFs  Beads  and  take  the  goods  on  board  again.  And, 
although  the  expense  of  re-shipment  was  not  actually  incurred,  I 
think  the  plaintiffs  are  entitled  to  recover  the  70/.,  which  was  an 
expense  that  must  have  been  incurred  by  the  ship-owner  in  order 
to  avert  a  total  loss  of  the  freight  The  case  seems  to  me  to 
fall  within  the  principle  laid  down  in  Kidston  v.  Empire,  dee,, 
Co,  (1)  We  are,  no  doubt,  giving  the  plaintiffs  a  sum  of  70Z. 
for  that  which  they  have  not  specifically  done.  But,  in  order 
to  earn  the  freight,  it  was  necessary  for  them  to  carry  the  goods 
to  Liverpool.  They  were  by  a  peril  insured  against  prevented 
from  carrying  them  on  at  once  by  their  own  ship.  Still,  how- 
ever, they  were  bound  to  forward  them  if  they  could.  They 
might  have  done  this  by  detaining  them  until  their  own  ship 
was  repaired,  and  then  re-shipping  them.  Instead  of  doing  so, 
they  thought  fit  to  forward  them  by  railway.  Was  it  necessary 
for  them  to  go  through  the  ceremony  of  repairing  the  ship  and 
bringing  her  back  to  Pwllheli  for  that  purpose  ?  I  think  not  It 
IS  found  that  the  smallest  reasonable  expense, — that  of  re-shipping 
the  goods  by  means  of  lighters, — would  have  amounted  to  70Z. ;  and 
I  think  the  plaintiffs  have  not  disentitled  themselves  to  claim  that 
sum,  by  having  adopted  a  more  expeditious  and  expensive  course. 

Bbett,  J.    I  am  of  the  same  opinion.    The  inference  I  draw 
(1)  Law  Rep.  1  C.  P.  635 :  in  error,  Law  Kep.  2  C.  P.  357. 
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1870  from  the  facts  stated  in  the  case  is,  that  the  plaintiffs  paid  the 
Lbb  expenses  of  transit  by  railway  for  the  purpose  of  earning  the 
SoDTOBRN  ^^®ig^^'  If  ^^^  payment  had  been  made  for  the  owner  of  the  goods, 
InscbakcxCo.  that  fact  would  no  doubt  have  been  stated  in  the  case.  I  also 
infer  from  the  case  that,  without  some  expenditure,  the  freight 
could  not  have  been  earned  at  alL  The  expense,  however,  which 
was  incurred  was  not  the  least  onerous  to  the  owners  of  the  goods 
that  might  have  been  incurred.  I  think  Mr.  Cohen  has  failed  to 
make  out  that  the  circumstances  were  such  as  to  justify  the  send- 
ing the  oil  on  to  Liverpool  by  railway.  The  case  finds  that  there 
was  a  less  expensive  course  which  the  master  might  have  adopted, 
viz.  to  repair  the  ship  and  take  her  back  to  St.  Tidswell's  Beads, 
and  there  re-ship  the  oil  by  means  of  lighters.  This,  it  seems, 
could  have  been  done  for  70Z.  The  plaintiffs  having  incurred 
expense  in  order  to  avert  a  loss  of  the  freight,  I  think  the  under- 
writers on  freight  are  liable,  on  their  contract  of  indemnity,  to  re- 
pay them  the  amount  which  was  properly  and  reasonably  incurred ; 
and  therefore  I  think  the  plaintiffs  are,  under  the  circumstances^ 
entitled  to  recover  the  less  onerous  amount,  viz.  702. 

Judgment  for  (he  plaintiff s  for  701. 

Attorneys  for  plaintiffs :  Fields  Boscoe,  &  Go,,  for  Bateson,  Robin- 
5on,  (&  Morris,  Liverpool. 

Attorneys  for  defendants :  Thomas  &  EoUams. 
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HUGHES,  Pbtitionkr  ;  MEYRICK,  Rkspondknt.  1870 

Parliameniary  EkdioM  Act,  1868  (31  A  32  Vict.  e.  USy-Taxation  of  Costs      ^^V  ^^* 
— Frdiminary  Expenses — Preparation  and  Delivery  qf  Briefs — Issuing 
Subpoenas. 

Upon  taxation  of  the  respondent's  costs  of  an  election  petition,  the  time  pre- 
scribed for  the  delivery  of  particulars  of  the  alleged  bribery,  &o.,  under  the  rales 
of  Michaelmas  Term,  1868,  is  not  to  be  treated  as  analogous  to  the  notice  of  trial 
in  an  ordinary  action. 

On  the  14th  of  December,  1868,  a  petition  was  presented  against  the  return  of 
the  respondent  for  the  borough  of  Pembroke,  charging  bribery,  treating,  and  un- 
due influence ;  and,  on  the  26th  of  February,  1869,  notice  was  given  that  the 
trial  would  take  place  on  the  Ist  of  April, — ^Thursday  in  Easter  week.  On  the 
22nd  of  March,  an  order  was  obtained  for  the  delivery  of  particulars  of  the  acts  of 
bribery,  &c.,  intended  to  be  relied  on ;  and,  on  the  29th,  the  petitioner  gave  notice 
of  an  application  for  leave  to  withdraw  his  petition.  The  respondent's  briefs  were 
delivered  on  the  23rd  and  27th  of  March ;  and  several  subpoenas  were  issued  before 
the  commencement  of  the  Easter  holidays. 

On  taxation  of  the  respondent's  costs,  the  master  disallowed  the  expenses  of  the 
subpoenas  and  the  fees  paid  to  counsel ;  and  he  also  substantially  disallowed  the 
oosts  of  drawing  and  copying  the  briefis,  and  all  the  expenses  of  preliminary 
inquiries,  conceiving  that,  by  analogy  to  the  rule  which  precludes  the  allowance 
of  costs  of  preparing  for  trial  before  notice  of  trial  given  in  an  ordinary  action, 
these  expenses  had  been  prematurely  incurred : — 

The  Court  ordered  a  review  of  the  taxation. 

The  petition  against  the  return  of  the  respondent  as  member 
for  the  borough  of  Pembroke  was  served  on  the  14th  of  December, 
1868y  charging  bribery,  treating,  and  imdue  influence.  On  the 
26th  of  February,  1869,  notice  was  given  that  the  petition  would 
be  tried  at  Pembroke  on  the  1st  of  April,  being  the  Thursday  in 
Easter  week.  On  the  22nd  of  March,  the  respondent  obtained  an 
order  that  the  petitioner  should  three  days  before  the  day  appointed 
for  the  trial  leave  with  the  master,  and  also  give  to  the  respondent, 
or  his  agents,  particulars  in  writing  of  all  persons  alleged  to  have 
been  bribed,  of  all  persons  alleged  to  have  been  treated,  and  of  all 
persons  alleged  to  have  been  unduly  influenced  before,  during,  and 
after  the  election,  and  that  no  evidence  should  be  given  by  the 
petitioner  of  any  objection  not  specified  in  such  particulars,  except 
by  leave  of  a  judge.  No  particulars  were  delivered  in  pursuance 
of  that  order ;  but,  on  the  29th  of  March,  being  Monday  in  Easter 
week,  between  5  and  6  f.m.,  a  notice  was  served  at  the  office 
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1670  of  the  respondent's  agents,  that  the  petitioner  intended  to  apply 
HuGHM  ^^^  leave  to  withdraw  his  petition,  on  the  ground  that  the  evidence 
Miii^  cK  ^^*^^  ^®  ^*d  ^^^  ^^1®  ^  obtain  in  support  of  it  was  not  suflSciently 
strong  to  justify  his  further  prosecuting  it ;  and,  on  the  5th  of 
April,  an  order  was  made  by  Martin,  B.,  that  the  petitioner  should 
be  at  liberty  to  withdraw  the  petition,  and  that  he  should  pay  the 
respondent's  costs. 

The  briefs  on  the  part  of  the  respondent  were  delivered  to  the 
junior  counsel  on  the  23rd  of  March,  and  at  the  chambers  of  the 
leader,  who  was  then  on  circuit,  on  the  27th,  together  with  their 
respective  fees ;  the  respondent's  agents  having  then  no  reason  to 
suppose  that  any  application  would  be  made  for  leave  to  withdraw 
the  petition. 

On  taxation  of  the  costs,  the  respondent's  bill  was  reduced  from 
9181.  to  631,  Ga.  6d.  It  contained,  amongst  others,  a  charge  for 
**  Instructions  for  brief  "  amounting  to  367Z.  10s.,  which  included  a 
considerable  sum  paid  for  the  expenses  of  several  persons  employed 
to  collect  evidence  to  rebut  the  charges  contained  in  the  petition, 
throughout  the  several  townships  or  districts  included  within  the 
borough  of  Pembroke, — a  charge  of  8Z.  4«.  for  the  journey  of  the 
respondent's  agent  to  Pembroke  for  the  like  purpose, — a  charge  of 
29Z.  68.  8d.  for  drawing  the  brief,  29Z.  68.  8d.  for  two  copies  for 
counsel,  and  14Z.  138.  4d.  for  a  copy  for  use, — ^and  a  charge  of  21 W. 
for  the  fee  paid  to  the  senior  counsel,  and  105Z.  to  the  junior.  All 
these  charges  were  disallowed,  with  the  exception  of  31Z.  108. 

In  consequence  of  the  offices  of  the  court  being  closed  on  the 
Monday  and  Tuesday  in  Easter  week,  it  was  thought  necessary  to 
obtain  during  the  previous  week  such  a  number  of  subpoenas  for 
witnesses,  as,  regard  being  had  to  the  extent  of  the  constituency 
(nearly  3000  voters)  and  the  general  nature  of  the  allegations  con- 
tained in  the  petition,  would  probably  be  required ;  otherwise  it 
might  have  been  difficult  to  secure  their  attendance  at  all.  These 
also,  and  the  payments  made  to  two  witnesses,  were  disallowed. 

April  27.  Hellish,  Q.O.,  obtained  a  rule  to  shew  cause  why  the 
master  should  not  review  his  taxation,  1.  As  to  the  disallowance 
of  instructions  for  brief;  2.  Of  charges  for  briefs ;  3.  Of  fees  to 
counsel  with  their  briefs,  and  charges  for  attendance  therewith ; 
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4.  Of  the  cost  of  issuing  subpoenas,  and  the  service  of  some  of       1870 

them.  "  HioHM~" 

ff.  James,  Q.G,,  shewed  cause.  The  particulars  delivered  under  ^  f* 
the  rule  of  court  of  Michaelmas  Term,  1868,  r.  6,  are  very  analo* 
gous  to  particulars  in  an  ordinary  action  at  law.  Until  they  are 
dehvered,  the  petition  containing  mere  general  allegations,  the 
respondent  has  no  means  of  knowing  what  is  the  nature  of  the 
charges  intended  to  be  brought  against  him,  and  therefore  cannot 
usefully  incur  expense  in  getting  up  evidence.  For  this  the  peti- 
tioner is  not  responsible,  the  form  of  petition  being  prescribed  by 
the  rule :  see  Beal  v.  Smith  (1) ;  and,  if  the  respondent's  agent 
chooses  to  prepare  himself  beforehand  to  meet  every  case  which 
may  by  possibility  arise,  he  cannot  be  justified  in  imposing  all  that 
expense  upon  the  petitioner. 

[BoYiLL,  C. J.  In  disallowing  some  of  these  expenses,  the  master 
seems  to  have  thought  that  the  rule  which  prevails  as  to  the  pre- 
paring  and  delivery  of  briefs  in  an  ordinary  action  is  applicable  to 
these  cases,  and  that  the  delivery  of  the  particulars  under  the  rule 
is  equivalent  to  a  notice  of  trial.  In  this  he  was  clearly  wrong. 
The  respondent's  agent  is  not  to  act  recklessly,  in  employing  a 
great  number  of  persons  to  make  general  inquiries  which  may 
tarn  out  to  be  useless,  or  in  subpoenaing  an  extravagant  number  of 
witnesses  before  he  knows  the  precise  case  whicb  he  has  to  meet. 
But,  if  the  petition  charges  bribery,  is  it  not  essential  that  he 
should  ascertain  what  agents  were  employed  at  the  election,  and 
should  learn  &om  them  whether  or  not  there  is  any  foundation  for 
the  charge  ?  So,  as  to  treating  and  undue  influence.  Under  the 
old  practice  before  election  committees,  where  no  particulars  were 
given,  the  counsel  for  the  sitting  member  was  always  furnished 
with  a  brief.  Was  not  that  charged  for  and  allowed  ?  The  three 
days  fixed  for  the  delivery  of  particulars  under  the  rules  of 
Michaelmas  Term,  1868,  were  determined  on  by  the  judges  who 
framed  those  rules,  after  much  consideration,  but  without  any 
reference  to  the  preparation  for  defence  or  the  delivery  of  briefs.] 

If  any  injustice  is  likely  to  arise  by  reason  of  the  shortness  of 
the  notice,  the  respondent  may  apply  for  a  postponement  of  the 
trial.    If  the  master  proceeded,  as  it  is  suggested  he  did,  upon 

(1)  Law  Rep.  4  C.  P.  146, 
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1870  the  notion  that  the  particulars  in  these  cases  are  analogus  to  the 
HuoHBs  notice  of  trial  in  an  ordinary  action,  it  cannot  be  denied  that  he 
Metbick.  ^^  taken  an  erroneous  view  of  the  matter.  But,  if  he  has  exer- 
cised his  discretion  as  to  the  amount  which  ought  to  be  allowed, 
the  C!ourt  will  not  interfere.  There  was  nothing  exceptional  in 
this  case,  to  justify  the  delivery  of  the  briefs  so  long  before  the  day 
appointed  for  the  trial.  It  was  for  the  master  to  determine  what 
was  a  reasonable  time. 

[BoYiLL,  O.J.  I  do  not  think  it  unreasonable  that  the  briefs 
should  be  delivered  a  week  before  the  day  appointed  for  the  trial 
of  the  petition ;  and,  if  the  master  has  decided,  as  matter  of  dis- 
cretion, that  a  brief  delivered  on  Saturday,  the  trial  being  fixed  for 
the  following  Thursday,  was  too  soon,  I  have  no  hesitation  in 
saying  that  his  discretion  has  not  been  properly  exercised.] 

MeUish^  Q.O.,  and  Earington,  for  the  respondenti  were  not 
called  on. 

BoviLL,  C.J.  The  legislature  has  declared  that  the  costs  of  an 
election  petition  are  to  be  taxed  on  the  same  principles  as  costs 
between  attorney  and  client  in  a  suit  in  the  Court  of  Chancery ; 
and  certain  rules  have  been  laid  down  upon  the  subject,  which 
we  have  carefully  considered.  In  EiU  v.  Ped  (1),  and  in  other 
cases  which  we  had  recently  before  us,  we  came  to  the  conclusion 
that  the  party  to  whom  costs  were  awarded  was  entitled  to  be 
indemnified  against  all  costs  reasonably  incurred  by  him ;  and  we 
likewise  intimated  our  opinion, — and  that  opinion  I  am  desirous  of 
repeating, — that  the  parties  are  entitled  to  have  the  judgment  of 
the  master  upon  each  particular  item  which  they  think  fit  to 
include  in  their  bill  of  costs.  No  absolute  or  definite  rule  can  be 
laid  down  as  to  what  expenses  are  incurred  reasonably :  that  must 
depend  upon  the  particular  circumstances  of  each  case ;  and  the 
master  must  exercise  his  discretion.  In  the  present  instance,  he 
appears  to  have  acted  upon  the  notion  that  the  delivery  of  the 
particulars  under  the  rule  of  court  was  equivalent  to  the  service 
of  a  notice  of  trial  in  an  ordinary  action ;  and  accordingly  he  has 
disallowed  nearly  the  whole  of  the  expenses  of  the  briefs,  counsel's 
fees,  and  subpoenas.     But  in  this  I  think  the  master  has  taken  a 

(1)  Ante,  p.  172. 
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wrong  yiew  of  the  intention  of  the  legislature  and  of  the  decisions  1S70 
of  this  CJourt  The  election  judges,  in  framing  the  rules  under  the  ~  huqhbs 
Act,  considered  that  three  days  before  the  hearing  of  the  petition  ^/[j^YtaoK 
would,  under  all  the  circumstances  attending  these  cases,  be  a 
right  and  reasonable  time  for  the  delivery  of  particulars.  But  it 
was  not  intended  to  intimate  that  the  attorney  or  agent  of  the 
respondent  was  to  do  nothing  before  that  period  towards  preparing 
to  defend  his  seat  That  would  in  all  cases  be  inconvenient,  and 
in  many  it  would  amount  to  a  denial  of  justice.  In  practice,  the 
respondent  always  has  some  general  knowledge  of  the  sort  of  case 
which  it  is  proposed  to  make  against  him.  And  there  are  many 
matters  which  must  of  necessity  be  inquired  into  at  an  earlier 
stage  than  the  delivery  of  particulars ;  such  as,  the  conduct  of  the 
agents  employed  on  his  behalf  at  the  election,  and  a  variety  of 
other  matters.  Upon  these  the  master  must  in  each  case  exercise 
his  discretion  as  to  whether  or  not  the  expenses  are  reasonably 
incurred  by  the  attorney  on  behalf  of  his  client,  consistently  with 
the  rules  we  have  laid  down.  I  do  not  desire  to  fetter  the  discre- 
tion of  the  master ;  but,  under  all  the  circumstances  of  this  case, 
and  having  regard  to  the  rule  that  all  expenses  which  have  been 
reasonably  incurred  are  to  be  allowed,  I  think  the  bill  should  be 
sent  back  to  him  to  be  re-considered.  The  parties  are  entitled  to 
have  the  judgment  of  the  master  on  any  particular  item ;  and  the 
master  must  exercise  his  discretion  as  to  whether  it  has  been 
reasonably  incurred  or  not  in  point  of  time  as  well  as  amount. 
With  regard  to  the  subpoenas,  they  are  not  to  be  issued  the 
moment  the  petition  is  filed,  but  within  such  time  as  the  master 
in  his  discretion  may  in  each  case  deem  reasonable.  So,  as  to  the 
delivery  of  the  briefs :  that  which  would  be  a  reckless  proceeding 
in  one  case  may  be  a  most  prudent  and  necessary  course  to  pursue 
in  another.  We  affirm  the  rule  which  we  laid  down  for  the  general 
guidance  of  the  master  in  EiU  v.  Fed  (1) ;  and  he  will  deal  with 
this  matter  in  accordance  with  that  rule. 

Eeating,  J.  I  am  of  the  same  opinion.  The  master  in  this 
case  seems  to  have  acted  upon  a  notion  which  cannot  be  sanctioned 
by  the  Court,  viz.  that  the  delivery  of  particulars  upon  an  election 

(1)  Ante,  p.  172. 
Vou  V.  2  L  2 
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1870  petition  is  equivalent  to  a  notice  of  trial  in  an  ordinary  action. 
HuGHv  The  Lord  Chief  Justice  has  referred  to  the  cases  in  which  the 
Mmtsoomu  ^^'*  *^^^  great  pains  to  lay  down  the  principles  which  are  to 
guide  the  master  in  the  taxation  of  costs  upon  election  petitions. 
I  must  confess  I  think  the  master  has  a  very  di£Scult  duty  to  per- 
form ;  but  he  must  exercise  the  best  judgment  he  can  in  each 
particular  case. 

Montague  Smith,  J.  I  concur  in  thinking  that  this  rule  ought 
to  be  made  absolute,  on  the  ground  that  the  master  has  proceeded 
upon  a  wrong  principle  in  the  taxation  of  these  costs.  He  has 
considered  that  he  ought  not  to  allow  the  successful  party  all  'the 
costs  incurred,  though  they  may  have  been  reasonably  incurred, 
but  that  he  ought  to  confine  the  allowance  to  the  expenses  incurred 
after  the  delivery  of  the  particulars.  Expenses,  however,  may  in 
many  cases  be  very  reasonably  and  properly  incurred  before  the 
delivery  of  the  particulars ;  and,  indeed,  in  most  cases  they  must 
of  necessity  be  so  incurred.  The  respondent  ordinarily  has  some 
general  notion  of  the  grounds  of  attack ;  and  he  would  sustain 
great  hardship  at  times  if  he  were  to  delay  getting  up  his  defence 
until  the  last  moment  The  parties  being  in  a  state  of  warfare, 
the  respondent  is  entitled  to  use  all  fair  mecms  to  get  information 
as  to  what  his  adversary  is  about ;  and  I  apprehend  he  is  entitled 
to  be  indemnified  against  all  the  expenses  which  he  has  reasonably 
and  properly  incurred  in  so  doing;  in  other  words,  such  expenses 
as  a  prudent  man  exercising  a  reasonable  discretion  would  have 
incurred  if  he  knew  he  had  to  pay  them  out  of  his  own  pocket 
With  regard  to  the  briefs,  it  may  be  that  they  ought  to  be  delivered 
earlier  than  three  days  before  the  day  appointed  for  the  trial.  I 
do  not  say  they  were  properly  delivered  in  this  case ;  I  do  not 
wish  to  interfere  with  the  discretion  of  the  master  in  that  respect 
The  proper  time  for  the  delivery  of  the  briefs  must  depend  upon 
the  nature  of  the  case,  its  magnitude  and  importance ;  and  the 
master  must  in  each  case  exercise  his  discretion.  I  do  not,  how- 
ever,  think  it  fair  to  counsel  that  brie&  should  be  delivered  too 
close  to  the  day  of  trial ;  neither  ought  they  to  be  delivered  too 
early,  or  so  as  to  cast  an  undue  burthen  on  the  other  side.  The 
master  is  the  proper  person  to  deal  with  that  question.    It  appears 
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ito  me  that  he  has  not  exercised  his  discretion  upon  it  in  this  case ; 
^nd  therefore  the  matter  must  go  back  to  him,  in  order  that  he 
may  do  so. 

Bbbtt,  J.  I  agree  that  this  rule  ought  to  be  made  absolute. 
The  question  is  whether  the  respondent  is  entitled  to  costs  reason- 
ably incurred  by  him  prior  to  the  time  fixed  for  the  delivery  of 
particulars  of  the  specific  charges  intended  to  be  made  against 
him.  It  was  the  duty  of  the  master  to  exercise  his  discretion  as 
to  whether  the  expenses  claimed  were  or  were  not  reasonably 
incurred.  He  has  not  done  so  in  this  case,  because  by  reason  of 
the  petitioner  having  withdrawn  his  petition  the  costs  so  incurred 
turned  out  to  have  been  incurred  unnecessarily.  But  the  petitioner 
might  have  prevented  this  by  withdrawing  his  petition  at  an 
earlier  period.  The  master  has  clearly  acted  under  an  erroneous 
notion. 

BvJe  absolute  with  costs,  (1) 

Agents  for  petitioner :  Wyati  dt  Hoskins. 
Agents  for  respondent :  Law^  Hussey,  &  Hulbert. 


<(1)  Upon  the  re-taxation  the  master 
allowed  7001,  lis.  Sd.,  which  included 
288/.  15s.  as  instructions  for  brief, 
81. 4a.  for  the  agent's  journey  to  Pem- 
troke,  852.  for  drawing  and  two  copies 


of  brief,  100  guineas  to  the  senior 
counsel,  and  75  guineas  to  the  junior, 
and  the  clerks'  fees,  conferences,  and 
attendances,  and  the  expenses  of  the 
subpoenas. 


1870 


Hughes 

V. 

Metbiok. 


V<»i..  V. 
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1870  ALLEN  v.  CARTER.  ' 

4pn728.^  Shf^iff^;Escape~'Neglect  to  Plead  Deed  of  Composition-^CeHificate  of  Registra- 

iion— Bankruptcy  Act,  1861  (24  «fe  26  Vict.  c.  134),  «.  192, 198— Pi7&  of 
Exchange  Act  (18  &  19  Vict,  c.  eiy-Practice. 

lyhere  a  debtor,  having  bod  an  opportunity  to  plead  a  deed  under  the  Bank- 
ruptcy  Act,  1861,  a.  192,  bas  neglected  to  do  so,  both  be  and  tbe  sberifif,  pro- 
Tided  tbe  latter  bas  notice  of  tbe  facts,  are  estopped  from  relying  on  it,  under 
8.  198,  as  a  bar  to  an  execation. 

B.  was  on  tbe  3rd  of  August  served  with  a  writ  under  tbe  Bills  of  Exchange 
Act,  at  tbe  suit  of  A.,  and  on  tbe  5tb  B.  executed  a  composition-deed,  wbicb  was 
registered  on  tbe  13 tb.  On  tbe  15tb  judgment  was  signed  for  non-appearance  to 
tbe  writ,  and  a  ca.  sa.  issued  on  tbe  25tb  of  September,  under  wbicb  K  was 
arrested*  Tbe  sberiff,  baving  notice  of  tbese  facts,  released  B.  from  custody  on 
being*sbewn  the  certificate  of  registration  of  tbe  deed : — 

Held,  that  the  sherifif  was  liable  to  an  action  for  an  escape. 

JSemhle,  that  tbe  debtor  might  have  obtained  leave  to  appear  to  tbe  writ  at  any 
time  after  tbe  execution  of  tbe  deed,  and  was  not  bound  to  wait  imtil  it  was 
registered. 

■  Action  againBt  the  sberiff  of  Surrey,  for  that,  the  plaintiff 
having  obtained  judgment  against  one  John  Lamb,  and  a  writ  of 
ca.  sa.  having  been  issued  against  Lamb,  which  was  delivered  to 
the  defendant  to  be  executed,  the  defendant,  having  arrested  Lamb, 
voluntarily  suffered  him  to  escape. 

Pleas :  1.  Not  guilty.  2.  That,  after  the  defendant  had  €u:rested 
Lamb,  and  before  the  grievances  in  the  declaration  mentioned, 
Lamb  shewed  to  the  defendant  a  certificate  under  the  hand  and 
seal  1  of  the  chief  registrar  in  bankruptcy  of  the  due  filing  and 
registration  of  a  deed  of  composition  between  Lamb  and  his 
creditors,  within  the  Bankruptcy  Act,  1861,  as  a  protection  from 
arrest,  and  thereupon  the  defendant  released  Lamb  from  his 
custody. 
The  following  case  was  stated  for  the  opinion  of  the  Court : — 

1.  On  the  Ist  of  August,  1868,  the  plaintiff  commenced  an  action 
against  Lamb  upon  a  bill  of  exchange  for  497.  Ss,  9d. 

2.  The  writ  was  issued  on  the  1st  of  August,  under  the  Bills  of 
Exchange  Act  (18  &  19  Vict.  c.  67),  and  was  served  on  the  3rd  of 
August.  On  the  5th  of  August,  Lamb  executed  a  composition - 
•deed  under  the  Bankruptcy  Act,  1861,  which  was  duly  registered 
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on  the  13th  of  August ;  and  he  obtained  the  usual  certificate  from       1870 
the  Court  of  Bankruptcy  of  his  having  so  filed  and  registered      Allen 
the  deed.    The  deed  was  a  valid  deed  within  the  meaning  of  the     cabtbiu 
Act. 

3.  On  the  15th  of  August,  judgment  was  signed  against  Lamb 
for  want  of  appearance ;  and  a  writ  of  fi.  fa.  was  issaed  against 
him,  under  which  writ  the  officer  of  the  sheriflf  entered  into 
possession  of  Lamb's  goods. 

4.  On  the  17th  of  August  a  summons  was  taken  out  in  the 
action  of  AUen  v.  Lamb,  by  the  defendant  Lamb,  calling  upon  the 
plaintiff  in  that  action  (also  the  now  plaintiff)  and  the  sheriff  of 
Surrey  (the  now  defendant)  to  shew  cause  why  the  sheriff  should 
not  withdraw  from  possession,  upon  the  ground  that  Lamb  had 
obtained  his  protection  from  the  Bankruptcy  Court. 

5.  This  summons  was  heard  before  Blackburn,  J.,  and  was  dis- 
missed with  costs,  upon  the  ground  that  the  defendant  had  not 
pleaded  the  deed,  and  therefore  could  not  avail  himself  of  it  as  a 
protection. 

6.  On  the  19th  of  August  a  second  summons  was  taken  out  in 
the  action  of  AUen  v.  Lanib  by  the  defendant,  calling  upon  the 
plaintiff  to  shew  cause  why  the  judgment  in  that  action  should  not 
be  set  aside,  and  all  further  proceedings  in  that  action  stayed,  upon 
the  ground  that  Lamb  had,  on  the  13th  of  August,  1868,  duly 
registered  a  composition-deed  and  obtained  his  protection  from  the 
Bankruptcy  Court 

7.  This  summons  was  heard  before  Willes,  J.,  and  was  also 
dismissed,  with  costs,  upon  the  same  ground  as  the  previous 
summons. 

8.  Before  and  at  the  time  the  writ  of  ca.  sa.,  hereinafter  men- 
tioned, was  delivered  to  the  defendant,  the  fact  of  these  summonses 
having  issued,  of  their  having  been  dismissed,  and  the  grounds  of 
their  dismissal  were  known  to  the  defendant ;  and  the  officer  of  the 
defendant  being  still  in  possession  of  the  goods  of  Lamb,  the  same 
were  sold,  and  they  realized  111.  Ss.  6d,  towards  satisfaction  of  the 
judgment. 

9.  On  the  25th  of  September,  1868,  the  plaintiff  caused  a 
irrit  of  ca.  sa.  to  be  issued  against  Lamb  for  the  balance  due 
upon  the  judgment.     This  writ  was  delivered  to  the  defendant 

2  M  2  2 


V. 

Oabtkb. 


416  (30URT  OP  COMMON  PLEAS.  [L.  R. 

1870*.  as  sheriff  of  Surrey,  and  the  defendant  duly  took  Lamb  into  his 
Allen       custody. 

10.  Whilst  in  the  custody  of  the  defendant,  Lamb  shewed  to  the 
defendant  a  certificate  under  the  hand  and  seal  of  the  chief  regis- 
trar in  banlvTuptcy,  of  the  due  filing  and  registration  of  the  deed 
of  composition  so  executed  by  Lamb  on  the  5th  of  August,  1868, 
and  duly  registered  by  him  on  the  13th,  as  mentioned  in  par.  2 ; 
and  thereupon  the  defendant  released  Lamb  from  his  custody, 
whereby  the  plaintiff  alleges  that  he  has  lost  the  benefit  of  his 
writ. 

It  was  agreed  that  the  pleadings  in  this  action  and  the  proceed- 
ings in  the  action  of  Allen  v.  Laml  should  form  part  of  this  case, 
and  that  the  Court  should  be  at  liberty  to  draw  any  inferences  or 
find  any  facts  which  in  their  opinion  a  jury  ought  to  have  drawn 
or  found,  and  that  the  damages  (if  any)  to  which  the  plaintiff  was 
entitled  amounted  to  38Z.  8s.  6d. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendant  was  justified  in  releasing  Lamb. 

Francis,  for  the  plaintiff.  Having  neglected  to  plead  the  deed 
when  he  had  an  opportunity,  the  debtor  was  estopped  from  after- 
wards availing  himself  of  it  as  a  protection  against  the  execution 
under  s.  198  of  the  Bankruptcy  Act,  1861.  The  question  is  con- 
cluded by  Bossi  v.  Bailey  (1)  and  Godwin  v.  Stone.  (2)  The  law 
upon  this  subject  had  been  left  in  some  doubt  by  the  cases  of 
Whiimore  v.  WakerUy  (3),  Hartley  v.  Mare  (4),  and  Staffordshire 
Banking  Co.  v.  Emmott.  (5)  But  all  the  authorities  were  care- 
fully reviewed  by  the  judgment  of  the  Court  of  Queen's  Bench 
in  BoBsi  v.  Bailey  (1),  which  was  followed  by  the  Court  of  Ex- 
chequer in  Godwin  v.  Stone.  (2)  The  sheriff,  having  notice  that 
the  debtor  might  have  pleaded  the  deed  and  had  failed  to  do  so, 
was  bound  to  execute  the  process  of  the  court,  notwithstanding^ 
the  production  by  the  debtor  of  the  certificate  of  registration ;  and 
par.  8  of  the  case  shews  that  the  sheriff  here  had  notice  of  all  the 
facts.    The  next  question  is,  whether  the  debtor  had,  in  fact,  an 

(1)  Law  Rep.  3  Q.  B.  621.  (4)  19  C.  B.  (N.  S.)  85 ;  34  L.  J.  (CP.) 

(2)  Law  Rep.  4  Ex.  331.  187. 

(3)  3  H.  &  0.  538  J  34  L.  J.  (Ex.)  (5)  Uw  Rep.  2  Ex,  208. 
83. 
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opportunity  of  pleading  the  deed.    Now,  the  writ  was  served  on        1870 
the  3rd  of  August.     The  debtor  had  twelve  days  to  appear,  which      allbh 
time  would  expire  on  the  14th,  and  judgment  was  signed  on  the      caiotbb 
15th.    The  deed  was  executed  on  the  5th  of  August,  and  was 
registered  on  the  13th.     Consequently,  the  debtor  might  have 
obtained  leave  to  appear  at  any  time  after  the  5th.    In  Braun 
V.  WeUer  (1),  which  will  probably  be  relied  on  for  the  defendant, 
the  deed  was  registered  on  the  7th  of  May,  and  judgment  was 
signed  on  the  8th ;  the  debtor,  therefore,  had  not  a  reasonable 
opportunity  of  pleading  the  deed.    Besides,  there  the  question 
was  between  the  parties. 

Benman,  Q.C.  {AIi)oti,  with  him),  contra.  Braun  v.  Welkr  (1) 
is  a  distinct  authority  that  the  debtor  here  had  no  reasonable 
opportunity  of  pleading  the  deed.  The  registration  taking  place 
on  the  13th,  he  could  have  only  one  day,  and  that  can  hardly  be 
said  to  be  a  reasonable  time. 

[BoviLL,  C.J.  The  master  reports  to  us  that  it  is  every  day's 
practice  to  allow  a  defendant  to  appear,  where  it  is  shewn  that  a 
deed  has  been  executed,  and  the  judge  or  master  is  satisfied  that  it 
will  be  duly  registered. 

The  debtor  would  have  no  complete  defence,  legal  or  equitable, 
until  the  registration  of  the  deed ;  he,  therefore,  could  not  properly 
have  applied  for  leave  to  plead  until  the  14th. 

The  whole  of  the  facts  which  are  now  before  the  Court  were  not 
before  the  learned  judges  at  chambers ;  and  they  certainly  never 
could  have  intended  to  over-rule  a  decision  of  the  Exchequer 
Chamber.  Rossi  v.  Bailey  (2)  and  Oodmn  v.  Stone  (3)  are  in 
direct  conflict  with  Lloyd  v.  Harrison  (4) ;  and,  assuming  them  to 
be  law,  they  are  not  applicable  to  the  present  case.  They  were 
not  actions  for  escape.  All  the  reasoning  in  the  judgments  in 
Lloyd  V.  Harrison  (4)  goes  to  shew  that  the  sheriflf  is  justified 
in  discharging  the  debtor  if  a  proper  certificate  is  produced  to 
him. 

[Brett,  J.  If  that  is  all  the  knowledge  the  sheriflf  has,  Uoifd 
V.  Harrison  (4)  justifies  him.    But  here  the  sheriff  had  notice  of 

(1)  Law  Rep.  2  Ex.  183.  (4)  6  B.  &  S.  36 ;  34  L.  J.  (Q.B.) 

(2)  Law  Rep.  3  Q.  B.  621.  97 :  in  error,  Law  Rep.  IQ.  B.  502. 

(3)  Law  Rep.  4  Ex.  331. 
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^^^        sometliing  more.    The  certificate  gave  him  notice  of  the  date  of 

Allxn      the  deed  and  of  the  registration,  and  the  ca.  sa.  informed  him 

Cabteb.     ^hen  the  judgment  was  signed ;   so  that  he  had  the  means  of 

knowing  that  the  debtor  might  have  pleaded  the  deed,  and  bad 

not  done  so.      WiUiama  v.  Bose  (1),  and  Dignam  y.  BaUy  (2), 

both  of  which  were  decided  before  Rossi  y.  Bailey  (3),  were  actions 

for  escapes.] 

Franois  was  not  called  upon  to  reply. 

'  BoviLLy  C. J.  After  the  recent  decisions  in  the  Courts  of  Queen's 
Bench  and  Exchequer,  the  law  which  must  govern  this  case  is  pei^ 
fectly  clear.  There  had  been  two  decisions,  one  of  WHUams  t. 
Bose  (1),  in  the  Exchequer,  the  other  of  Dignam  y.  Baily  (2),  in 
the  Queen's  Bench,  in  which  the  sheriff  was  held  liable  for  an 
escape  for  discharging  the  debtor  on  production  of  a  certificate  of 
the  registration  of  a  deed  under  the  Bankruptcy  Act,  1861.  In 
each  of  those  cases,  the  deed  was  duly  registered  and  a  certificate 
granted  and  exhibited  to  the  sheriff;  but  it  appeared  that  not 
only  was  the  jud^ent  obtained  subsequently  to  the  registration 
of  the  deed,  but  the  cause  of  action  was  also  subsequent.  The 
sheriff,  however,  could  have  no  knowledge  of  this  latter  fact;  he 
could  only  know  that  the  judgment  was  subsequent ;  and,  when  the 
question  came  again  before  the  Court  of  Queen's  Bench  in  Bom  t. 
Bailey  (3),  where^  the  execution  was  upon  a  judgment  obtained 
after  the  registration  of  the  deed^  for  a  cause  of  action  which 
existed  before,  but  the  debtor  had  neglected  to  plead  the  deed, 
the  Court  took  time  to  consider.  All  the  authorities  were  care- 
fully reyiewed ;  and  the  judgment  of  the  Court  was  delivered  by 
Blackburn,  J.  In  the  course  of  ^it  he  says  (4):  '^It  has  been 
decided  in  WiOiams  v.  Bose  (1),  by  the  Exchequer,  and  in  DigfMLm 
y.  Baily  (2),  by  this  Court,  that  a  sheriff  was  liable  to  an  action 
for  an  escape,  who  discharged  the  execution-debtor  taken  under 
a  ca.  sa.,  on  the  production  of  a  certificate  of  the  registration  of 
a  deed  previous  to  the  date  of  the  judgment.  In  both  these  cases 
the  dd>t  in  fact  accrued  after  the  registration ;  but;  as  the  sheriff 
had  no  means  of  ascertaining  the  date  of  the  cause  of  action 

(1)  Law  Rep.  3  Ex.  5.  (3)  Law  Rep.  3  Q.  B.  621. 

(2)  Law  Rep.  3  Q.  B.  178.  (4)  Law  Rep.  3  Q.  B.  at  p.  026. 
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(though  the  ca.  sa.  gives  him  the  date  of  the  judgment),  it  would  1870 
appear  that,  on  the  principle  laid  down  in  Lloyd  v.  Harrison  (1),  aujbn 
the  sheriff  would  have  been  excused  in  obeying  the  certificate,  oabteb. 
if  the  protection  applied  to  any  judgment  obtained  after  the  regis- 
tration of  the  deed.  It  could  never,  we  think,  be  the  intention  of 
the  legislature  that,  if  the  officer  detained  the  debtor  on  such  au 
execution,  and  it  turned  out  that  the  debt  in  respect  of  which  the 
judgment  was  given  was,  in  fact,  contracted  before  the  execution 
of  the  deed,  he  should  be  liable  to  a  penalty  of  51.  a  day ;  and 
that,  if  he  obeyed  the  protection,  he  should  be  liable  to  an  action 
for  an  escape  if  it  turned  out  that  the  debt  had  been  contracted 
after  the  execution  of  the  deed,  there  being  no  means  whatever 
by  which  that  fact  could  be  ascertained  by  him.  It  seems  to  us, 
therefore,  that  these  two  decisions  can  only  be  supported  by  hold- 
ing that  the  debtor,  not  having  availed  himself  of  the  deed  by 
pleading  it  so  as  to  prevent  the  judgment,  is,  as  against  the  officer 
at  least,  precluded  from  availing  himself  of  the  certificate  as  a 
protection  in  bankruptcy;  and  this  goes  a  great  way  towards 
establishing  that  he  cannot  make  use  of  it  as  against  the  creditor." 
And  further  on  he  says  (2) :  "  We  agree  with  Channell,  B.,  that 
the  general  rule  of  law  is,  that  [the  party  who  might  have  pleaded 
and  prevented  a  judgment,  and  did  not,  is  estopped  from  after- 
wards raising  that  defence,  and  that,  as  the  legislature  might  have 
enacted  that  this  doctrine  of  estoppel  should  not  apply,  the  real 
question  is  whether  tliey  have  so  enacted.  And  we  think  they 
have  not  We  can  find  no  words  expressing  an  intention  so  to 
enact ;  and,  as  the  effect  of  such  an  enactment  ^ould  be  to  place 
a  debtor  executing  a  deed  in  a  very  much  better  position  than 
a  bankrupt  who  has  obtained  his  order  of  discharge,  we  think 
the  legislature  cannot  be  taken  to  have  intended  so  to  enact  We 
think  also,  as  already  intimated,  that  the  cases  of  Williams  v. 
Bmb  (3)  and  Bignam  v.  Baily  (4)  will  be  quite  consistent  with 
the  principle  laid  down  in  Lloyd  v.  Harrison  (5),  if  we  hold  that 
the  sheriff,  seeing  by  the  certificate  the  date  of  the  registration, 
and  by  the  ca.  sa.  the  date  of  the  judgment,  ia  affected  with 

(1)  6  B.  &  S.  36 ;  34  L.  J.  (Q.B.)  (3)  Law  Rep.  3  Ex.  5. 

97  !  in  error,  Law  Rep.  1  Q.  B.  602.  (4)  Law  Rep.  8  Q.  B.  178. 

(2)  Law  Rep.  3  Q.  B.  at  p.  628.  (5)  Law  Rep^  1  Q.  B.  60^ 
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1870  notice  that  the  debtor,  if  he  was  entitled  to  plead  the  deed,  did 
jij^uss  ^0^  ^^  80,  and  that  this  is  enough  to  prevent  him  from  availing' 
Caxteb  himself  of  it.  But,  if  we  decided  that  the  protection  is  to  be 
available  whenever  the  debt  is  in  fact  one  to  which  the  deed 
applies,  that  being  a  fact  which  the  sheriff  has  no  means  of 
knowing,  we  think  we  should,  if  we  did  not  over-rule  those  twe 
cases,  at  least  render  them  very  questionable ;  as  they  would  then 
seem  to  be  in  conflict  with  the  principle  laid  down  by  the  Exche- 
quer Chamber  in  the  case  of  Lloyd  v.  Harrison.*'  (1)  That  seems 
to  lay  down  a  very  clear  and  intelligible  principle,  and  entirely 
governs  the  present  case.  It  was  further  acted  upon  in  Godwim 
V.  Stone.  (2)  Mr.  Denman  admitted  that  the  last-mentioned  case 
was  an  authority  against  him ;  but  he  suggested  that  it  undei^ 
went  no  argument.  It  is  true,  the  question  was  not  very  fuUy 
discussed  there;  but  it  had  been  so  recently  discussed  in  RoMsi 
V.  Bailey  (3),  that  it  was  deemed  unnecessary  to  discuss  it  fur- 
ther. It  seems  to  me,  therefore,  that  there  is  direct  and  dear 
authority,  that,  where  the  debtor  has  had  an  opportunity  of  plead- 
ing the  deed,  and  has  neglected  to  avail  himself  of  it,  he  is  not 
entitled  to  the  benefit  of  it,  either  as  against  the  sheriff  or  as 
against  a  creditor.  Mr.  Denman's  main  reliance  was  upon  Lhyd 
V.  Harrison.  (1)  That  case,  however,  is  clearly  distinguishable. 
The  judgment  was  prior  to  the  certificate  of  registration;  and  no 
such  question  arose  there  as  is  presented  here.  The  subject  was 
exhausted  in  Bossi  v.  Bailey  (3),  the  decision  in  which  is  entirely 
consistent  with  Lloyd  v.  Harrison.  (1) 

This  brings  us  to  the  question  of  fact,  whether  or  not  the  de- 
fendant here  had  an  opportunity  of  pleading  the  deed.  In  Braun. 
V.  WeRer  (4),  the  deed  was  registered  on  the  7th  of  May,  and 
judgment  was  signed  on  the  8th,  so  that  it  was  physically  possible' 
for  the  debtor  to  have  pleaded  the  deed  on  the  afternoon  ot 
the  7th  or  early  on  the  8th ;  but  it  was  held  that  the  debtor  was 
not  bound  to  avail  himself  of  [such  an  opportunity.  Here,  how- 
ever, the  facts  are  different ;  the  deed  was  executed  on  the  5th 
of  August,  and  was  registered  on  the  13th ;  the  writ  under  the 
Bills  of  Exchange  Act  was  served  on  the  3rd,  and  consequently^ 

(1)  Law  R6p.  1  Q.  B.  602.  (3)  Law  Rep.  3  Q.  B.  621. 

(2)  Law  Rep.  4  Ex.  331.  (4)  Law  Rep.  2  Ex.  183, 
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the  time  for  obtaining  leave  to  appear  and  plead  would  expire  on  1870 
the  14th.  The  debtor,  therefore,  independently  of  the  question  Allbn 
whether  or  not  he  could  have  obtained  such  leave  before  the  regis-  Oabtkb. 
tration  of  the  deed,  had  at  all  events  all  the  14th  to  apply  for 
leave :  and  the  master  tells  us  that  it  is  every  day's  practice  to 
allow  a  defendant  to  appear,  on  its  being  shewn  t-o  the  satisfaction 
of  the  judge  or  master  that  a  deed  has  been  executed  and  will  be 
registered  within  the  proper  time.  The  debtor  might,  therefore,  have 
applied  at  any  time  between  the  5th  and  the  15th.  That  being 
so,  I  conclude  as  matter  of  fact  that  there  was  ample  opportunity 
to  plead  the  deed ;  and,  as  the  debtor  failed  to  avail  himself  of 
that  opportunity,  the  deed  is  no  defence.  It  has  been  said  that 
there  is  a  difference  in  this  respect  between  the  case  of  an  execu- 
tion against  the  person  and  an  execution  against  the  goods.  But  I 
see  no  ground  for  any  such  distinction.  It  was  also  suggested  that 
there  is  a  difference  where  the  question  arises  between  the  parties, 
and  where  it  arises  between  the  creditor  and  the  sheriff.  I  think 
there  is  no  such  distinction  when  the  sheriff  knows  all  the  mate- 
rial facts.  This  is  no  hardship  to  the  sheriff  in  this  case.  He 
had  ample  notice  that  the  deed  was  not  available  against  the 
execution,  and  that  two  judges  had  refused  to  give  the  debtor 
relief. 

Byles,  J.  I  am  of  the  same  opinion.  The  leading  authority 
on  the  subject  is  Boast  v.  Bailey  (1),  which  is  founded  on  good 
sense  and  sound  law.  The  decision  is  to  the  effect,  that,  if  the 
debtor  neglects  to  avail  himself  of  the  opportunity  of  pleading  the 
deed,  he  cannot  rely  on  it  as  a  bar  to  the  execution,  and  the  sheriff 
has  a  right  to  presume  that  he  has  no  answer  to  the  execution. 
The  question  then  is,  whether  the  debtor  here  had  an  opportunity 
of  pleading  the  deed.  It  seems  to  me  that  he  had  two  opportuni- 
ties. There  was  a  perfectly  valid  deed  executed  on  the  5th  of 
August,  regular  in  matter  of  form ;  and  the  debtor,  according  to 
the  practice  of  the  court,  might  have  obtained  leave  to  appear  at 
any  time  between  that  and  the  13th,  the  day  when  the  deed  was 
registered.  Besides  that,  he  had  at  all  events  the  whole  of  the 
14th.    Applying  the  case  of  BoBsi  v.  Bailey  (1)  to  the  facts  of  this 

(1)  Law  Rep.  3  Q.  B.  621. 
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1870  case,  it  is  plain  that,  the  debtor  having  neglected  to  avail  himself 
Ali^n  of  this  defence,  the  sheriff  having  knowledge  of  this  fact  was  not 
Oabter.  ^g^*  ^^  discharging  him.  As  to  the  second  question,  I  must  own 
I  have  entertained  some  doubt  But  the  cases  of  WiUiavM  v. 
Eose  (1)  and  Dignam  v.  BaUy  (2)  seem  to  shew  that  under  the  cir- 
cumstances the  sheriff  is  liable  for  having  released  the  debtor.  My 
Lord  having  gone  so  fully  into  the  authorities,  it  is  enough  for  me 
to  add  that  I  entirely  concur  in  the  judgment  he  has  pronounced. 

Brett,  J.  This  is  an  action  against  the  sheriff  for  an  escape,  and 
his  answer  in  point  of  law  is  that,  the  debtor  while  in  his  custody 
produced  a  certificate  of  registration  of  a  deed  under  the  Bank- 
ruptcy Act,  1861 ;  and  the  sheriff  alleges  that  that  was  sufficient 
authority  to  discharge  the  debtor.  He  further  alleges  that,  if  that 
be  not  so,  and  he  would  not  be  authorized  to  discharge  the  debtor^ 
if  he  knew  that  the  debtor  had  had  an  opportunity  to  plead  the 
deed  and  had  neglected  to  do  so,  yet  here,  upon  the  tacts,  there 
was  no  reasonable  opportunity  for  the  debtor  to  plead  the  deed.  I 
at  one  time  thought  there  was  something  in  this :  but,  on  hearing 
what  the  practice  at  chambers  is,  and  considering  the  large  words 
in  the  statute,  I  do  not  see  my  way  to  the  conclusion  that  the 
practice  is  wrong ;  and  therefore  I  think  the  debtor  had  a  reason- 
able opportunity  to  plead,  as  he  could  have  gone  to  a  judge  after 
the  5th  and  got  leave  to  appear,  and  could  then  have  got  further 
time  until  the  registration  of  the  deed.  The  question,  therefore,  is, 
whether  the  second  proposition  relied  on  by  Mr.  Denman  is  correct, 
viz.  whether,  when  the  sheriff  has  the  debtor  in  his  custody  under 
a  ca.  sa.,  the  production  of  the  certificate  of  registration  authorizes 
him  at  once  to  release  the  debtor.  In  the  case  of  Lloyd  v.  Harri- 
son (3)  it  was  held  that,  where  the  only  information  the  sheriff  has 
is  from  the  certificate  of  registration,  he  is  not  bound  to  inquire 
further,  and  may  release  the  debtor.  But  it  must  be  borne  in 
mind  that  there  are  two  modes  in  which  the  deed  fails  to  be  avail- 
able to  the  debtor.  In  the  first  place,  it  may  be  a  bad  deed.  The 
certificate  of  registration  would  not  shew  that :  and  Lhyd  v.  JBar- 
rison  (8)  seems  to  be  an  authority  for  saying  that  the  production  of 

(1)  Law  Rep.  3  Ex.  5.  (2)  Law  Rep.  3  Q.  B.  178. 

(3)  Law  Rep.  1  Q.  B.  602. 
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tbe  certificate  protects  the  sheriff,  notwithstanding  the  deed  is  a  1870 
had  one.  The  other  case  is  where  the  deed  is  good,  but  not  avail-  allet 
able,  because  the  debtor  has  failed  to  plead  it  Williams  v.  Rose  (1) 
and  Diffnam  v.  Baily  (2)  shew  that,  where  that  is  the  case,  and 
the  certificate  is  produced  to  the  sheriff,  who  has  the  writ  of 
ca.  sa.  in  his  possession,  his  attention  is  called  to  the  dates  of 
the  execution  and  registration  of  the  deed  and  of  the  judgment, 
which  necessarily  shew  him  that  the  debtor  had  the  opportunity  to 
plead  the  deed  and  has  failed  to  do  so ;  and  that,  on  those  facts 
coming  to  his  knowledge,  the  sheriff  is  bound  to  know  that  the 
deed  affords  no  protection  to  the  debtor ;  and,  if  he  discharges  the 
debtor  with  that  knowledge,  he  is  L'able  for  an  escape.  Williams  v. 
Bose  (1)  is  strongly  in  point  as  to  that ;  for,  the  replication  alleged 
knowledge ;  and,  although  Bignam  y.  Baily  (2)  is  not  so  strong  an 
authority,  as  there  knowledge  was  not  averred,  it  is  explained  in 
Bossi  V.  Bailey  (3),  where  Blackburn,  J.,  says,  that  there  was  no 
necessity  to  allege  knowledge,  because  the  certificate  and  the  ca.  sa. 
necessarily  brought  the  facts  home  to  the  sheriff.  Qodwin  v. 
Stone  (4)  also  is  a  strong  authority  that,  where  the  facts  are  known 
to  the  sheriff,  the  mere  production  of  the  certificate  does  not 
warrant  him  in  releasing  the  debtor.  I  therefore  agree  with  the 
rest  of  the  Court  that  the  plaintiff  is  entitled  to  judgment. 

Jvdgmenifor  the  plaintiff. 

Attorney  for  plaintiff:  E.  Newman, 

Attorneys  for  defendant :  Abbott,  Jenkins,  &  Abbott. 

(1)  Law  Rep.  3  Ex.  5.  (3)  Law  Rep.  3  Q.  B.  621. 

(2)  Law  Rep.  3  Q.  B.  178.  (4)  Law  Rep.  4  Ex.  331. 
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1870  In  be  HANNAH  PACKER. 

'^P^^'^'      Married  Womati'-Fines  and  Recoveries  Act  (3  <fc  4  Wm.  4,  c.  74),  «.  85— jR^^ufe 

Oenerales  {Court  of  Common  Pleas),  Hilary  Term,  1834 — Filing  CertifioaU 
of  Acknowledgment  and  Affidavit — Practice, 

The  Court  will,  in  exceptional  cases,  dispense  with  the  observance  of  the  rale» 
of  Hilary  Term,  1834,  made  under  s.  89  of  the  Fines  and  Recoveries  Act 

The  Court  ordered  a  certificate  of  acknowledgment  of  a  deed  by  a  married 
woman,  and  affidavits  verifying  it,  to  be  filed,  although  the  affidavits  did  not 
strictly  comply  with  the  rules  of  Hilary  Term,  1834,  it  being  shewn  that  under 
the  circumstances  it  was  impossible  to  obtain  affidavits  in  accordance  with  those 
rules,  and  that  the  affidavits  did  comply  with  all  the  provisions  of  the  Fines 
and  Recoveries  Act. 

Application  to  the  Court  to  direct  that  the  certificate  of  acknow- 
ledgment of  a  deed  by  a  married  woman,  and  affidayit-s  verifying 
the  same,  might  be  received  and  filed  by  the  proper  officer  of  the 
Court,  pursuant  to  the  Fines  and  Eecoveries  Act  (3  &  4  Wm.  4, 
c.  74),  under  the  following  circumstances. 

The  deed  was  a  mortgage  deed  of  lands  for  7007.,  executed  by 
Hannah  Packer,  a  married  woman,  and  dated  the  19th  of  October^ 
1857 ;  the  deed  contained  a  power  of  appointment  of  the  property 
by  Hannah  Packer,  subject  to  the  mortgage,  which  she  subsequently 
exercised  in  favour  of  her  husband,  Elijah  Packer.  The  deed  was 
acknowledged  before  two  perpetual  commissioners,  D.  Smart  and 
C.  Lowcroft,  who  signed  the  memorandum  upon  the  deed  required 
by  the  Act,  and  also  the  usual  certificate  that  the  deed  had  been 
duly  acknowledged,  which  was  left  with  Mr.  Lowcroft,  who  was  the 
solicitor  acting  for  the  parties,  that  he  might  get  it  verified  and 
registered.  Hannah  Packer  and  the  two  commissioners  subse* 
quently  died,  and  in  1870  Elijah  Packer  being  desirous  of  paying 
off  the  moi-tgage,  it  was,  for  the  first  time,  discovered  that  the 
certificate  of  acknowledgment  had  never  been  filed,  as  required  by 
the  Act.  Search  having  been  made  for  the  certificate,  it  was 
found  among  Mr.  [Lowcroft's  papers,  but  no  trace  could  be  found 
of  any  affidavit  in  verification  of  it.  All  the  parties  present  at  the 
separate  examination  of  Hannah  Packer  being  dead,  the  only  affi- 
davits that  could  be  obtained  were  one  by  a  practising  attorney, 
who  succeeded  Mr.  Lowcroft  in  his  business,  and  one  by  Elijah 
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Packer ;  the  former,  first,  verified  the  signatures  of  the  commis- 
sioners to  the  memorandum  on  the  deed  and  the  certificate; 
secondly,  verified  the  signatures  of  the  parties  to  the  deed ;  and, 
thirdly,  stated  that  he  knew  Hannah  Packer,  and  that  she  was  at 
the  time  of  the  execution  of  the  deed  of  full  age  and  competent 
understanding. 

The  affidavit  of  Packer  verified  all  the  above  facts,  and  also 
stated  that  he  had  gone  with  his  wife  to  the  commissioners,  and 
was  present  when  the  deed  was  acknowledged  by  her,  and  only 
left  the  room  at  the  request  of  the  commissioners,  while  they 
examined  his  wife  apart  from  him,  and  that,  on  being  readmitted, 
he  was  informed  by  the  commissioners  that  his  wife  had  been  exa- 
mined whilst  apart  from  him  touching  her  knowledge  of  the  con- 
tents of  the  deed,  and  that  she  had  fully  consented  to  the  same. 

The  affidavit  contained  also  the  other  particulars  required  by 
rules  of  Hilary  Term,  1834. 

J^.  M.  White,  in  support  of  the  motion,  contended  that  the  Fines 
and  Eecoveries  Act  (3  &  4  Wm.  4,  c.  74),  s.  85,  did  not  require 
the  certificate  to  be  registered  immediately,  or  the  affidavit  of 
verification  to  be  made  by  a  practising  attorney,  that  all  its  pro- 
visions were  complied  with,  and  that  the  rules  of  Court,  which  were 
made  under  s.  89  (1)  of  the  Act,  were  rules  of  practice  only,  and 


1870 


Inbb 
Packer. 


(1)  By  the  Regulse  Generales  of  the 
Court  of  Common  Fleas,  Hilary  Term, 
1834,  it  is  provided,  amongst  other 
things,  as  follows : — **  The  affidavit  veri- 
fying the  certificate  to  be  made  pursuant 
to  the  said  Act,  and  which  certificate 
shall  be  in  the  form  contained  in  the 
said  Act  shall  ...  be  made  by  some 
practising  attorney  or  solicitor,  .  .  . 
and  that  in  all  cases  it  shall  be  deposed, 
in  addition  to  the  verification  of  the 
said  certificate,  that  the  deponent  .  .  . 
knew  the  person  or  persons  making 
such  acknowledgment,  and  that  at  the 
time  of  making  such  acknowledgment 
the  person  or  persons  making  the  same 
was  or  were  of  full  age  and  competent 
understanding;  and  that  one  at  least 
of    the   commissioners    taking    such 


acknowledgment,  to  the  best  of  his 
(deponent's)  knowledge  and  belief,  is 
not  in  any  manner  interested  in  the 
transaction,  giving  occasion  for  the 
taking  of  such  acknowledgment,  or  con- 
cerned therein  as  attorney,  solicitor,  or 
agent,  or  as  clerk  to  any  attorney,  soli« 
citor,  or  agent  so  interested  or  con- 
cerned ;  and  the  names  and  residences 
of  the  said  commissioners,  and  also  the 
place  or  places  where  such  acknow- 
ledgment or  acknowledgments  shall  be 
taken,  shall  be  set  forth  in  such  affi« 
davit;  and  that  previously  to  such 
acknowledgment  being  taken,  the  de- 
ponent had  inquired  of  such  married 
woman  .  .  .  whether  she  intended  to 
give  up  her  interest  in  the  estate  to  bi 
passed,  and   also   the   answer   given 
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Packer. 


that  the  Court  could  dispense  with  the  observance  of  them ;  that 
it  was  impossible  now  to  get  an  aflSdayit  of  the  particulars  required 
by  the  rules  except  from  Packer,  in  consequence  of  the  death 
of  all  the  persons  who  were  acquainted  with  the  transactions,  and 
that  the  delay  in  filing  the  certificate  was  sufficiently  explained. 
He  referred  to  Ex  parte  Stevens  (1),  in  which  the  Court  had 
allowed  a  certificate  of  acknowledgment  to  be  filed  after  the  time 
allowed  by  the  rules  had  expired. 


£oyiLL,  C.J.  It  seems  to  me  that  the  affidavits  amount  to  a 
sufficient  compliance  with  the  Act  of  Parliament,  and  therefore  the 
Court  has  the  power  to  order  that  the  certificate  and  affidavits  be 
filed.  The  death  of  the  parties  present  at  the  separate  examina- 
tion of  the  married  woman  makes  it  impossible  to  comply  strictly 
with  the  rules  of  Court.  The  rules,  however,  are  not  given  by  the 
statute  the  force  of  law,  but  are  rules  of  practice,  and  in  the  case 
cited  they  had  not  been  literally  followed,  and  yet  the  Court 
ordered  the  certificate  to  be  filed.  If  there  had  been  a  failure  to 
comply  with  the  provisions  of  the  Act,  the  case  would  have  been 
different.    The  Court,  therefore,  has  the  power  to  grant  the  applica- 


thereto;  and  where  any  Bach  married 
woman,  in  answer  to  such  inquiry,  shall 
declare  that  she  intends  to  give  up  her 
interest  without  any  provision,  the  de- 
ponent shall  state  that  he  has  no  reason 
to  doubt  the  truth  of  such  declaration, 
and  he  verily  believes  the  same  to  be 
true.  And  where  any  provision  has 
been  agreed  to  be  made,  the  deponent 
shall  state  that  the  same  has  been  made 
by  deed  or  writing,  or  if  not  actually 
made  before,  that  the  terms  of  the 
intended  provision  have  been  reduced 
into  writing,  which  deed  or  writing  he 
verily  believes  has  been  produced  to 
the  said  (j^^g®»  master)  or  commis- 
sioners. .  •  .  The  certificate  and  affi- 
davits verifying  the  same  shall  within 
one  month  from  the  making  the  ac- 
knowledgment be  delivered  to  the 
proper  officer  appointed  under  the  said 


Act,  and  the  officer  shall  not  after  that 
time  receive  the  same  without  the 
direction  of  the  Court  or  a  judge." 

By  the  Hegulte  Generales  of  the 
Court  of  Common  Pleas,  Trinity  Term, 
1834,  it  is  provided,  "  that  where  such 
parts  of  the  affidavit  verifying  the  cer- 
tificate of  acknowledgment,  taken  in 
pursuance  of  the  late  Act  of  Parliament 
respecting  fines  and  recoveries,  as  state 
the  deponent's  knowledge  of  the  party 
making  the  acknowledgment,  and  her 
being  of  full  age,  cannot  be  deposed  to 
by  a  commissioner,  or  by  an  attorney 
or  solicitor,  the  same  may  be  deposed 
to  by  some  other  person  whom  the  per« 
son  before  whom  the  affidavit  shall  be 
made  shall  consider  competent  so  to 
do." 

(1)  3  Hodges,  13. 
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tion ;  and  I  have  no  doubt  that,  under  the  circumstances  of  this        1870 

case,  it  is  proper  to  do  so.  Ik  m 

Paokeb. 

Byles,  J.  I  am  of  the  same  opinion,  though  not  without  hesita- 
tion. The  Act  of  Parliament  has  been  complied  with.  No  affi- 
davit strictly  complying  with  the  requirements  of  the  rules  of 
Court  can  be  obtained,  but  the  best  affidavit  that  is  possible  under 
the  circumstances  is  produced,  which  verifies  what  was  said  at  the 
time  by  the  commissioners,  and  which  would  not  have  been  said  by 
them  if  the  acknowledgment  had  not  been  duly  made. 

The  second  objection  is,  that  the  time  for  filing  the  certificate 
according  to  the  rules,  is  past ;  but  the  Court  has  already  granted 
a  similar  application,  where  the  rules  have  not  been  complied  with 
in  that  respect.  I  hope,  therefore,  we  are  not  going  too  far  in 
ordering  the  certificate  and  affidavits  in  this  case  to  be  filed. 

Brett,  J.  I  also  have  felt  some  difficulty  in  this  case,  because 
it  seems  clear  that  the  rules  have  not  been  complied  with,  and  I 
think,  unless  in  most  exceptional  cases,  we  should  insist  upon  com- 
pliance with  them.  The  statute,  however,  does  not  say  that  the 
rules  should  form  part  of  itself;  and  they  are,  in  fact,  rules  of 
practice,  while  the  provisions  of  the  Act,  which  are  binding  on  the 
Court,  have  in  this  case  been  complied  with.  In  the  present  case, 
as  all  the  parties  who  were  present  when  the  married  woman  was 
examined  are  dead,  and  the  best  affidavit  that  can  now  be  made  is 
produced,  I  think  the  application  should  be  granted. 

Motion  ffranted. 
Attorneys  for  applicant :  Dyne  dt  Harvey. 
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1870  EVERARD  v.  ESINDALL. 

April  30        County  Court  —  Admiralty  Jurisdiction  —  Collision  between  Two  Barges  — 
31  <fc  32  Vid.  c.  71,  ».  3  ;  32  <fc  33  Vict,  c,  51,  «.  4:— Practice— Prohibitum. 

A  judge  of  a  county  court  having  admiralty  jurisdiction  under  31  &  32  Vict 
c.  71,  and  32  &  33  Vict.  c.  51,  assumed  to  exercise  such  jurisdiction  in  a  case  of 
collision  on  the  Thames  between  two  barges  propelled  by  oars  only. 

Eeld^  on  motion  for  a  writ  of  prohibition  to  the  judge,  that  the  admiralty 
jurisdiction  of  the  county  court  in  cases  of  collision  was  not  more  extensive  than 
that  of  the  Higb  Court  of  Admiralty,  and  as  the  Court  of  Admiralty  had  no 
jurisdiction  over  such  a  collision,  that  the  county  court  had  no  such  admiralty 
jurisdiction,  and  that  the  prohibition  should  issue. 

Two  lighters  or  barges,  propelled  by  oars  only,  belonging  to  the 
plaintiff  and  defendant  respectively,  were  moored  at  a  wharf  in 
the  Thames^  and  came  into  collision  with  one  another,  and  the 
plaintiff's  barge  was  seriously  damaged.  The  plaintiff  sued  out  a 
plaint  against  the  defendant  in  the  City  of  London  Court,  under 
its  admiralty  jurisdiction,  and  an  order  was  made  for  the  seizure 
of  the  defendant's  barge.  Application  was  thereupon  made  to 
Montague  Smith,  J.,  at  chambers,  for  a  prohibition.  The  learned 
judge  referred  the  matter  to  the  Court. 

Lanyon  moved  for  a  writ  of  prohibition  to  the  judge  of  the  City 
of  London  Court,  to  prohibit  him  from  proceeding  in  or  hearing  the 
plaint.  The  question  is  whether  the  cause  of  action  is  one  which  a 
county  court  can  entertain  under  its  admiralty  jurisdiction.  That 
jurisdiction  was  first  conferred  upon  the  county  courts  by  the  31 
&  32  Vict.  c.  71,  passed  in  1868.  The  3rd  section  enacts  that "  any 
county  court  having  admiralty  jurisdiction  shall  have  jurisdiction, 
and  all  powers  and  authorities  relating  thereto,  to  try  and  deter- 
mine, subject  and  according  to  the  provisions  of  this  Act,  the 
following  causes  (in  this  Act  referred  to  as  admiralty  causes); 
...  (3)  As  to  any  claim  for  damage  to  cargo,  or  damage  by  col- 
lision,— any  cause  in  which  the  amount  claimed  does  not .  exceed 
300Z."  Then  came  the  32  &  33  Vict.  c.  51,  which  was  passed  in 
1869,  s.  4  of  which  enacts  that  "  the  3rd  section  of  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868,  shall  extend  and  apply 
to  all  claims  for  damage  to  ships,  whether  by  collision  or  otherwise, 
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when  the  amount  claimed  does  not  exceed  300L"    Is  tUs  a  claim       1870 
for  damage  to  a  "ship?"    The  Act  of  1869  only  mentions  ships,  "evmai© 
and  there  is  no  interpretation  clause.    The  Act  of  1868  uses  the    y^^.y. 
term  *'  vessel "  only  throughout ;  and  by  the  interpretation  clause 
at  the  commencement  of  the  General  Orders  made  pursuant  to 
that  Act  (1),  "  vessel "  is  to  "  include  every  description  of  vessel 
used  in  navigation  not  propelled  by  oars  only."    The  manifest 
intention  of  these  Acts  was  to  give  to  the  county  courts,  up  to 
the  limit  of  300Z.,  the  same  jurisdiction  which  the  High  Court  of 
Admiralty  possessed,  and  no  more.    The  definition  of  "ship"  in 
the  Admiralty  Court  Jurisdiction  Act,  1861,  24  Vict.  c.  10,  s.  2,  is 
the  same  as  that  of ''  vessel "  in  the  General  Orders  made  under  the 
Act  of  1868. 

The  6th  section  of  the  Admiralty  Court  Act  of  1840,  3  &  4  Vict, 
c.  65,  enacted  that  the  High  Court  of  Admiralty  should  have  juris- 
diction to  decide  all  claims  for  "  damage  received  by  any  ship  or 
sea-going  vessel,"  whether  such  ship  or  vessel  may  have  been 
within  the  body  of  a  county  or  upon  the  high  seas  at  the  time 
when  the  damage  was  received  in  respect  of  which  such  claim  is 
made.  In  the  case  of  The  Bilbao  (2),  it  was  held  by  Dr.  Lushington 
that  the  above  enactment  did  not  give  the  Court  of  Admiralty 
jurisdiction  in  the  case  of  damage  to  a  vessel  not  "  a  sea-going 
vessel "  (a  barge)  by  a  collision. 

Day  shewed  cause  in  the  first  instance.  The  effect  of  the  statutes 
of  1868  and  1869  is  to  give  the  county  court  jurisdiction  to  try 
any  of  the  causes  mentioned  in  s.  3  of  the  former  and  s.  4  of  the 
latter  Act,  without  reference  to  the  jurisdiction  of  the  High  Court 
of  Admiralty,  where  the  claim  does  not  exceed  300/. 
[Keating,  J.,  referred  to  s.  7  of  31  &  32  Vict,  c  71.] 
That  section  might  have  the  effect,  incidentally,  of  giving 
jurisdiction  to  the  High  Court  of  Admiralty  in  a  case  in  which  it 
possessed  none  before.  Many  of  the  cases  which  are  now  deter- 
minable in  the  county  court,  in  virtue  of  the  jurisdiction  created 
by  the  statutes  now  in  question,  were  not  before  determinable  in 
the  Court  of  Admiralty,  and  are  so  now  only  by  implication.    The 

(1)  See  Williams  ic  Brace's  Adm.  Pr.  sup.  24. 
(2)  Lush.  Adm.  R.  149. 
Vou  V.  2  N  2 
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1870  jurisdiction  of  the  county  court  is  to  be  tested  only  by  the  words 
Eyerabd  of  the  enactments.  The  language  of  s.  4  of  the  32  &  33  Vict 
Kendall.  ^'  ^^^  ^^  larger  than  that  of  the  31  &  32  Vict.  c.  71,  s.  3  :  in  the 
latter,  the  words  are  "  damage  by  collision  ;*'  in  the  former,  *'  all 
claims  for  damage  to  ships,  whether  by  collision  or  othemnse.*' 
The  expression  "admiralty  causes"  in  s.  3  of  the  Act  of  1868 
does  not  mean  admiralty  causes  properly  so  called,  but  causes 
which  are  in  that  Act  referred  to  as  admiralty  causes. 

[Brett,  J.  Does  not  s.  22  shew  that  damage  by  collision 
between  two  sea-going  ships  or  vessels  is  meant  ?] 

Vessel  is  a  large  expression,  and  would  in  common  parlance  in- 
clude a  barge :  and  the  word  "  property  **  is  also  used  in  that  section. 

Section  35  of  the  31  &  32  Vict.  c.  71,  under  which  the  (Jeneral 
Orders  were  made,  conferred  upon  the  framers  of  those  orders  no 
power  to  extend  or  to  restrict  the  jurisdiction  given  by  the  Act. 
There  is  nothing  to  authorize  them  to  define  what  a  "  ship  "  is. 

[Brett,  J.  Do  you  find  any  case  where  the  Court  of  Admiralty 
has  dealt  with  a  collision  between  two  barges  ?] 

There  is  no  such  case  to  be  found.  The  nearest  case  is  that  of 
Tlie  Sarah  (1),  but  there  the  damage  was  done  upon  the  high  seas. 

Lanyon,  in  reply. 

f 

Keating,  J.  This  is  an  application  for  a  writ  of  prohibition 
to  restrain  the  judge  of  the  City  of  London  Court  ifrom  entertaining 
a  suit  for  damage  arising  from  a  collision  between  two  lighters  or 
barges  in  the  river  Thames.  These  barges  are,  it  is  conceded,  pro- 
pelled by  oars  only ;  and  the  question  is  whether  the  county  court 
has  jurisdiction  to  determine  a  case  of  collision  between  two  such 
vessels.  I  am  of  opinion  that  the  Acts  of  Parliament  do  not  invest 
the  court  with  any  such  power.  The  extent  of  the  jurisdiction 
must  depend  upon  the  language  used  by  the  legislature  in  the  Acts 
creating  it.  The  principal  statutory  provisions  upon  which  the 
question  turns  are  s.  3  of  31  &  32  Vict.  c.  71,  and  s.  4  of  32  & 
33  Vict.  c.  51.  Beading  them,  notwithstanding  the  ine^enious 
argument  of  Mr.  Day,  I  cannot  satisfy  myself  that  it  was  the 
intention  of  the  legislature  to  give  the  county  courts  a  jurisdiction 
over  admiralty  causes  other  than  those  over  which  the  Admiralty 

(1)  Lusb.  Adm.  R.  649. 


V. 

Ejendalu 
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Court  has  jurisdiction.    It  is  admitted  that  the  Court  of  Admi-        1870 
ralty  has  never  exercised  jurisdiction  in  cases  of  collision  between    evbrabd~ 
vessels  of  the  description  of  those  now  in  question;  and  I  am 
unable  to  discover  any  intention  to  confer  upon  the  county  courts 
a  larger  jurisdiction  in  this  respect.    Mr.  Day  has  suggested  that 
the  expression  "admiralty  causes"  in  the  31  &  32  Vict.  c.  71, 
8.  3,  does  not  mean  admiralty  causes  properly  so  called,  that  is, 
causes  over  which  the  Court  of  Admiralty  had  jurisdiction,  but 
causes  which  are  referred  to  in  the  Act  as  admiralty  causes.    I  am 
not  prepared  to  say  that  that  suggestion  is  destitute  of  foundation. 
But,  looking  at  the  whole  scope  of  the  Act,  I  cannot  agree  in  the 
conclusion  to  which  Mr.  Day's  argument  invites  us.     The  7th 
section  seems  to  me  to  be  quite  inconsistent  with  the  construction 
contended  for,  because,  if  Mr.  Day's  contention  were  adopted,  causes 
over  which  the  Court  of  Admiralty  clearly  has  no  jurisdiction 
might  be  sent  up  to  it  from  the  county  court  under  that  section. 
That  is  a  strong  argument  to  my  mind,  to  shew  what  the  intention 
of  the  legislature  was.    Mr.  Day  says  that  there  would  be  no  in- 
consistency in  holding  that  the  High  Court  of  Admiralty  might 
by  force  of  that  section  acquire  a  jurisdiction  which  it  did  not 
before  possess.    That,  however,  would  be  a  very  strained  construc- 
tion, and  would  impute  to  the  legislature  great  clumsiness  in  the 
mode  of  extending  the  jurisdiction  of  the  Court  of  Admiralty.  It  is 
manifest  from  several  other  sections  of  the  Act  that  the  legislature 
had  no  intention  to  change  the  description  of  vessels  to  be  subjected 
to  the  jurisdiction  of  the  Admiralty  Court.     And  I  think  the 
admiralty  jurisdiction  given  to  the  county  courts  under  the  Act  of 
1868  is  not,  either  in  terms  or  by  inference,  extended  in  cases  of 
collision,  by  s.  4  of  the  32  &  33  Vict.  c.  61.    The  words  of  that 
section  are, — "  The  3rd  section  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  shall  extend  and  apply  to  all  claims  for 
damage  to  ships,  whether  by  collision  or  otherwise,  where  the  amount 
claimed  does  not  exceed  300/."    It  is  remarkable  that  whenever  a 
definition  is  given  in  any  Act  of  ParUament  of  '^  ship  "  or  *'  vessel," 
barges  have  invariably  been  excluded.    It  seems  to  me,  therefore, 
that,  as  the  Court  of  Admiralty  before  the  passing  of  these  Acts 
had  no  jurisdiction  in  the  case  of  a  collision  between  two  barges, 
and  as  the  legislature  has  only  transferred  to  the  county  courts 


F. 
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1870  a  portion  of  the  jnrisdietion  of  the  Court  of  Admiralty  in  cases 
EvEBARD  of  collision,  if  it  had  been  intended  to  enlarge  that  jurisdiction  by 
KiKDALL.  ©^[tending  it  to  barges,  we  should  have  found  some  clear  and  un- 
questionable expression  of  that  intention.  I  find  none  such,  and 
therefore  I  come  to  the  conclusion  that  the  judge  of  the  City  of 
London  Court  had  no  jurisdiction  to  proceed  in  this  case,  and  that 
the  prohibition  must  go.  It  may  be  a  casus  omissus :  but,  even  if 
it  were,  it  is  not  for  us  to  supply  the  omission.  It  is  unnecessary 
to  consider  whether  or  not  the  General  Orders  of  1869  were  made 
under  sufficient  authority,  though  I  desire  not  to  be  understood  as 
entertaining  a  doubt  upon  the  subject.  My  opinion  is  based  upon 
the  general  provisions  of  the  Acts. 

Montague  Smith,  J.  I  also  am  of  opinion  that  the  prohibition 
should  go.  The  jurisdiction  of  the  county  court  depends  upon  the 
construction  of  the  two  statutes  of  1868  and  1869.  The  scheme 
of  the  Act  of  1868  is  that  the  Queen  in  Council  may,  if  she  deems 
it  expedient,  by  order  in  council,  appoint  any  county  court  to 
have  admiralty  jurisdiction,  and  assign  to  it  a  district  for  admiralty 
purposes.  That  is  confined  to  admiralty  jurisdiction  only.  Then, 
8.  3  enacts  '*  that  any  county  court  having  admiralty  jurisdiction 
shall  have  jurisdiction,  and  all  powers  and  authorities  relating 
thereto,  to  try  and  deteimine,  subject  and  according  to  the  provi- 
sions of  this  Act,  the  following  causes  (in  this  Act  referred  to  as 
admiralty  causes) :"  sub-sect.  3  is,  "  As  to  any  claim  for  damage 
to  cargo,  or  damage  by  collision, — any  cause  in  which  the  amount 
claimed  does  not  exceed  300Z."  What  is  the  meaning  of  "  damage 
by  collision  ?"  We  have  nothing  to  guide  us  as  to  what  damage 
by  collision  is  within  the  Act,  except  the  general  scope  and  object 
'  of  the  Act.  In  common  understanding,  and  as  understood  in 
the  Court  of  Admiralty,  damage  by  collision  is  damage  sustained 
by  a  ship  from  another  ship  coming  in  contact  with  it.  What 
then,  is  the  meaning  of  ^^ship?"  It  is  conceded  that,  in  the 
Court  of  Admiralty,  the  jurisdiction  exercised  in  respect  of  collisions 
is  confined  to  cases  of  vessels  not  propelled  by  oars  alone.  I  can 
see  no  intention  on  the  part  of  the  legislature  to  alter  the  jurisdic- 
diction  of  the  Court  of  Admiralty  as  to  the  definition  of  **  ship/'  In 
the  24  Yict.  c.  10,  the  preamble  of  which  declares  it  to  be  passed 
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for  the  purpose  of  extending  the  jurisdiction  of  the  CJourt  of  Ad-  1870 
miralty,  **  ship "  is  defined  in  s.  2,  to  mean  "  any  description  of  eyerald 
vessel  used  in  navigation  not  propelled  by  oars.*'  Therefore,  at  the  -g^^j^ 
time  the  Act  of  1868  was  passed  for  the  purpose  of  conferring 
upon  the  county  courts  an  admiralty  jurisdiction,  the  Court  of 
Admiralty,  according  to  its  original  and  statutory  jurisdiction,  had 
no  power,  in  cases  of  collision,  to  deal  with  any  other  than  sailing 
or  sea-going  vessels.  The  Act  of  1869  in  no  way  enlarged  the 
jurisdiction  of  the  county  court  in  this  respect.  The  object  of  s.  4 
of  that  Act  may  have  been,  and  1  think  was,  to  extend  the  jurisdic- 
tion to  claims  for  damage  done  otherwise  than  by  collision.  Ship, 
in  this  Act,  must  be  taken  to  be  limited  to  ships  as  defined  in  the 
Admiralty  Acts,  and  as  well  known  and  understood  in  the  Admi- 
ralty Court.  For  these  reasons,  I  think  the  case  of  a  collision 
with  a  barge  is  not  within  either  statute.  I  agree  that  it  is  un- 
necessary, for  the  purpose  of  the  decision  of  this  matter,  to  give 
any  binding  force  to  the  General  Orders  of  1869.  But,  though  it 
is  not  necessary  to  pronounce  any  decision  upon  the  point,  I  think 
those  general  orders  are  a  strong  indication  that,  in  the  opinion  of 
the  very  learned  persons  by  whom  they  were  framed,  our  interpre- 
tation of  the  Acts  is  the  right  one ;  for,  we  have  the  opinion  of  two 
very  high  judicial  authorities  that  "  ship  "  does  not  include  a  vessel 
propelled  only  by  oars. 

Brett,  J.  I  am  of  the  same  opinion.  Here,  the  collision  was 
between  two  barges  in  the  Thames ;  and  the  defendant's  barge  has 
been  seized  under  the  admiralty  jurisdiction  of  the  City  of  London 
Court ;  and  the  question  is  whether  the  judge  of  that  court  had 
such  a  jurisdiction.  It  is  insisted  that  he  had  by  s.  3  of  the  Act 
of  1868  and  s.  4  of  the  Act  of  1869.  The  former  gives  the 
county  court  power  to  try  and  determine,  amongst  others,  any 
claim  for  damage  to  cargo  or  damage  by  collision  where  the  amount 
claimed  does  not  exceed  800Z. ;  and  s.  4  of  the  Act  of  1869  enacts 
that  the  jurisdiction  given  by  the  former  section  shall  extend  and 
apply  to  all  claims  for  damage  to  ships,  whether  by  collision  or 
otherwise,  to  the  like  limited  amount ;  in  other  words,  those  Acts 
give  the  county  court  an  admiralty  jurisdiction.  The  question  is 
whether  either  of  those  Acts  give  such  jurisdiction  in  a  case  of 
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ib70  damage  done  by  a  collision  by  one  barge  to  another  bai^e.  It  is 
Etebard  contended  that  as  the  jurisdiction  is  extended  to  all  claims  fur 
damage  by  collision  to  all  ships,  damage  done  by  collision  to  a 
barge  is  within  the  provision.  If  so,  the  question  turns  upon  the 
meaning  of  "  ship."  To  discover  that,  we  must  have  recourse  to 
Acts  of  Parliament  which  are  in  pari  materia.  I  do  not  find  in 
any  of  them  that  '*  ship  "  has  ever  included  such  vessels  as  are 
here  spoken  of.  As  to  collision,  at  least,  s.  4  of  the  Act  of  1869 
does  not  enlarge  the  jurisdiction  given  to  the  county  court  beyond 
that  given  by  the  Act  of  1868,  as  to  the  kind  of  vesseL  It  does 
enlarge  the  jurisdiction  by  giving  it  a  jurisdiction  in  rem.  That 
drives  us  back  to  the  Act  of  1868,  which  gives  the  county  court 
power  to  try  in  a  particular  way  questions  of  salvage,  claims  for 
towage,  necessaries  supplied  to  ships,  and  wages,  and  claims  for 
damage  to  cargo  or  damage  by  collision.  Damage  by  what  col- 
lisions ?  Looking  at  ss.  7  and  22  of  the  Act  of  1868,  it  seems  to  me 
that  it  means  a  collision  between  two  vessels, — such  vessels  as  were 
formerly  dealt  with  in  the  Admiralty  Court.  What  were  those 
vessels  ?  The  Court  of  Admiralty  never  claimed  jurisdiction  in 
cases  of  collision  between  two  vessels  propelled  by  oars  only.  The 
3  &  4  Vict.  c.  65,  s.  6,  gave  the  Court  of  Admiralty  jurisdiction 
whether  the  ship  was  or  was  not  upon  the  high  seas  at  the  time  of 
the  damage,  &c.  That  was  held  by  Dr.  Lushington,  in  the  case  of 
The  Bilbao  (1),  not  to  mean  a  vessel  propelled  by  oars.  I  am  of 
opinion  that  the  collisions  spoken  of  in  the  Act  of  1868,  mean  col- 
lisions between  vessels  propelled  otherwise  than  by  oars ;  and,  if 
the  Act  of  1868  only  applies  to  collisions  between  vessels  propelled 
otherwise  than  by  oars,  I  think  the  Act  of  1869  applies  to  similar 
vessels.  There  is  nothing  to  shew  that  "  ship "  in  the  one  Act 
means  anything  more  than  "  vessel "  in  the  other.  For  these 
reasons,  I  think  this  was  not  a  case  of  collision  over  which  the  City 
of  London  Court  had  admiralty  jurisdiction,  and  therefore  that 

the  writ  must  issue. 

Bule  absolute,  wUhowt  costs. 

Attorney  for  plaintiff:  /.  A,  Farnfield, 
Attorney  for  defendant :  JB.  F.  French. 

(1)  Lush.  Adm.  B.  149. 
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DAVIS  V.  PEARCE. 

County  Court — Summons  under  30  &  31  Vict.  c.  142,  s.  2 — Personal  Service — 

Practice — Order  to  proceed, 

30  ic  31  Vict  c.  142,  s.  2,  enacts  that  in  any  action  in  a  county  court  for  the 
price  of  goods  sold  to  a  defendant,  to  be  dealt  with  in  the  way  of  his  trade,  the 
plaintiff  may  issue  a  summons  in  a  specified  form,  and  such  summons  shall  be 
personally  served  on  the  defendant,  and  if  the  defendant  does  not  give  notice  of 
his  intention  to  defend,  the  plaintiff  may,  without  proof  of  his  claim,  upon  proof 
of  service  of  the  summons,  have  judgment  against  the  defendant. 

The  plaintiff  issued  a  summons  under  this  section.  The  summons  was  per- 
sonally served  upon  the  defendant,  who  duly  gave  notice  of  his  intention  to 
defend,  and  appeared  at  the  return  day  to  defend  the  action.  The  jud^e  ruled 
thftt  the  plaintiff  must  prove  personal  service  of  the  summons  ;  the  plaintiff  was 
unable  to  prove  the  service.  The  judge  then  declined  to  hear  the  case,  and 
directed  a  nonsuit : — 

The  Court  held  that  the  plaintiff  was  not  bound  to  prove  the  personal  service, 
and  made  an  order  under  19  &  20  Vict  c.  108,  s.  43,  directing  the  judge  to  pro- 
ceed to  hear  and  determine  the  cause. 

On  the  22nd  of  March,  1870,  a  plaint  was  issued  out  of  the 
Shoreditch  county  court,  under  s.  2  of  the  30  &  31  Vict.  c.  142  (1), 
for  hearing  on  the  12th  of  April,  to  recover  111.  12«.  lOd.  for  goods 
sold  and  delivered  by  the  plaintiff  to  the  defendant,  to  be  dealt 
with  by  the  defendant  in  the  way  of  his  trade.  The  defendant 
gave  due  notice  of  defence  to  the  action.  On  the  day  appointed 
for  the  hearing,  both  parties  were  in  attendance  with  their 
attorneys  and  witnesses.    The  judge  called  upon  the  plaintiff's 


1870 
April  80. 


(1)  30  A  31  Vict  c.  142,  s.  2,  enacts 
that,  ''in  any  action  brought  in  a 
county  court  for  the  price  or  value  of 
goods  or  chattels  which  or  some  part 
of  which  were  sold  and  delivered  to  the 
defendant  to  be  dealt  with  in  the  way 
of  his  trade,  profession,  or  calling,  the 
plaintiff  may,  at  his  option,  cause  to 
be  issued  a  summons  ...  in  the  form 
contained  in  Sched.  B.  to  the  Act ;  and, 
if  such  last-mentioned  summons  be 
issued,  it  shall  be  personally  served  on 
the  defendant  .  .  .  twelve  clear  days 
at  least  before  the  letum  day  thereof, 


and  then,  if  the  defendant  shall  not,  at 
least  six  days  before  such  return  day, 
give  notice  ...  of  his  intention  to 
defend,  the  plaintiff  may  .  .  .  with- 
out giving  any  proof  of  his  claim,  have, 
upon  proof  by  affidavit  of  the  service  of 
the  summons,  judgment  entered  up 
against  the  defendant  for  the  amount 
of  his  claim  and  costs.  .  .  .  Provided 
that,  where  the  defendant  shall  give 
such  notice  as  above  specified,  the 
action  shall  be  heard  in  the  ordinary 
course.  . 


n 
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^^^       attorney  to  prove  the  service  of  the  plaint  on  the  defendant.    The 

Datd  plaintiff's  attorney  submitted  that  such  proof  was  unnecessary, 
Peabcb.  fi'S  the  defendant  had  given  notice  of  a  defence  and  was  present  to 
sustain  it.  The  judge,  however,  ruled  that  such  proof  was  neces- 
sary, and  in  its  absence  declined  to  hear  the  plaint^  though  re- 
quested by  both  sides  to  do  so,  and  nonsuited  the  plaintiff  with 
costs. 

Nasmith  obtained  a  rule  (1)  calling  upon  the  judge  and  the  de- 
fendant to  shew  cause  why  the  judge  should  not  proceed  to  hear 
and  determine  the  plaint,  and  why  all  proceedings  under  the  order 
for  payment  of  the  defendant's  costs  should  not  be  stayed* 

Holher,  Q.C,  shewed  cause.  Notwithstanding  the  defendant's 
appearance  when  the  plaint  was  called  on,  the  judge  was  right 
in  requiring  proof  of  personal  service  of  the  summons.  The 
course  pursued  by  the  judge  was  adopted  by  him  for  the  purpose 
of  defeating  a  practice  which  has  extensively  prevailed  in  the 
county  courts,  of  making  the  provision  in  question  a  means  ot 
aggravating  the  costs  of  the  proceedings. 

Nasmith  was  not  called  upon  to  support  the  rule :  but  he  asked 
for  costs. 

Keating,  J.  I  am  of  opinion  that  the  rule  should  be  made 
absolute.  It  appears  that  the  defendant  was  served  with  a  sum- 
mons under  s.  2  of  the  30  &  31  Vict.  c.  142,  in  the  form  given  in 
sched.  B.  That  summons  is  required  to  be  served  personally  on 
the  defendant ;  and,  upon  proof  by  affidavit  of  such  personal  ser- 
vice, the  defendant  having  failed  to  give  notice  of  his  intention  to 
defend,  the  plaintiff  is  entitled  to  have  a  judgment  by  default.  In 
this  case,  however,  the  defendant  did  give  notice  that  he  intended 
to  defend ;  and  at  the  return  day  of  the  summons  he  attended  with 
his  attorney  for  the  purpose  of  making  his  defence.  J£  the  defend- 
ant had  not  appeared,  the  plaintiff  would  have  been  bound  to  prove 
the  service  of  the  summons  in  the  manner  prescribed  by  the  Act 
But  the  appearance  of  the  defendant  dispensed  with  that ;  and  the 
judge  ought  to  have  required  the  plaintiff  to  prove  his  case  in  the 
ordinary  way.     He  did  not  take  that  course  :  but^  in  order  to  dis- 

(1)  Under  19  &  20  Vict.  c.  108,  s.  43. 


VOL.  v.]  EASTER  TEEM.  XXXm  VICT.  437 

courage  a  practice  which  is  said  to  have  prevailed  in  abuse  of  this       1870 
special  process,  he  thought  fit  to  require  the  plaintiff  to  produce  an       Davis 
affidavit  of  personal  service  of  the  summons;  and,  that  affidavit  not     p^ics. 
being  forthcoming,  he  nonsuited  the  plaintiff  without  a  hearing, 
and  ordered  him  to  pay  the  defendant's  costs.     I  think,  under  the 
circumstances,  the  judge  had  no  right  to  require  proof  of  personal 
service.    If  there  be  any  improper  practice,  the  correct  mode  of 
repressing  it  would  be  so  to  deal  with  the  costs  as  to  make  it  inex- 
pedient to  have  recourse  to  it.     The  learned  judge  has  evidently 
acted  with  a  perfectly  bona  fide  desire  to  perform  Ws  duty:  he 
only  wishes  for  the  sanction  of  this  Court  for  his  future  proceed- 
ings.    I  see  no  ground,  therefore,  for  visiting  the  learned  judge 
with  the  costs  of  this  rule,  even  if  costs  were  asked  by  the  rule, 
which  they  are  not 

MoNTAQUE  Smith  and  Bbett,  J  J.,  concurred. 

Bule  ab9olute. 
Attorney  for  plaintiff:  T.  AngeU, 

Attorney  for  defendant ;  E.  Earle. 


JOHN  V,  BACON.  May  4. 

Negligence — Carrier  of  Pasaengers  for  Hire — LiahilUyfor  the  acta  of  Others, 

A.  agreed  to  carry  B.  from  M.  to  L. :  the  mode  of  transit  provided  was  that  B. 
should  oome  on  to  a  hulk  lying  in  the  harbour  at  M.,  and  wait  till  a  steamer 
came  and  took  him  to  L.  On  the  hulk,  close  to  a  ladder  down  which  B.  had  to  pass 
to  reach  the  steamer,  was  a  large  hatchway,  which  was  negligently  left  unguarded 
and  improperly  lighted,  and  B.  fell  through  it  and  was  injured.  The  hulk 
belonged  to  a  third  party,  and  A.  had  only  acquired  a  right  to  use  it  for  the  pur- 
pose of  embarking  passengers  on  his  steamer.  In  an  action  by  B.  against  A.  for 
the  injury  he  sustained : — 

Beld,  that  A.  was  answerable  for  all  injury  occurring  through  the  means  of 
transit  being  improper,  whether  it  arose  from  the  negligence  of  his  own  servants  or 
of  other  parties  who  helped  to  provide  the  means  of  transit. 

Btld^  also  (Brett,  J.,  doubting),  that  A.,  having  invited  B.  on  to  the  hulk,  was 
bound  to  protect  him  from  concealed  dangers,  and  waa  liable  for  injury  he  sustained 
through  the  condition  of  the  hatchway,  even  though  it  was  under  the  care  of 
others  and  not  his  own  servants. 

This  was  an  action  against  the  defendant  for  negligently  carry* 
ing  the  plaintiff  from  Milford  Haven  to  Liverpool,  whereby  he  was 
injured. 

You  V.  2  0  2 
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^^^  The  case  was  tried  before  Channel!,  B.,  at  the  Pembroke  summer 

John  assizes,  1869,  when  it  appeared  that  the  defendant  was  part  owner 
Bacon.  of  a  line  of  steamers  which  ran  from  Haverford  West  to  Liverpool, 
calling  at  Milford  Haven.  Passengers  embarking  at  Milford  Haven 
went  on  board  a  hulk  lying  in  the  harbour,  either  by  boats  or  by 
a  small  steamer  provided  by  the  defendant  and  his  co-proprietors, 
no  charge  for  which  was  made.  They  obtained  their  tickets  on 
the  upper  deck  of  the  hulk,  and  upon  the  steamer  for  Liverpool 
coming  up,  descended  by  a  ladder  to  the  main  deck,  from  which 
they  got  on  board  the  steamer.  On  the  evening  in  question,  the 
plaintiff,  in  descending  the  ladder,  fell  down  a  hatchway  which 
was  close  to  its  foot,  and  which  had  been  negligently  left;  open  and 
unprotected.  The  hulk  belonged  to  a  Mr.  Williams,  under  an 
agreement  with  whom  the  defendant  and  his  co-proprietors  were 
entitled  to  use  it  for  the  purpose  of  embarking  and  disembarking 
their  passengers.  There  was  no  evidence  to  shew  whether  the 
hatchway  was  under  the  control  of  the  defendant's  servants  or  those 
of  Williams,  the  servants  of  each  being  on  board  the  hulk ;  the 
defendant  undertook  by  the  agreement  to  light  the  hulk ;  but  the 
jury  were  divided  in  opinion  whether  it  was  or  was  not  insufficiently 
lighted,  and  the  question,  therefore,  became  unimportant.  A  time- 
bill  of  the  defendant,  which  contained  a  notice  that  the  owner  of  the 
steamboat  would  not  be  liable  for  accidents  occurring  on  board 
the  hulk  was  put  in  by  the  plaintiff,  to  shew  the  time  of  starting  of 
the  steamers,  but  no  evidence  was  given  by  the  defendant  that  it 
bad  been  seen  by  the  plaintiff  before  the  accident. 

The  jury  found  that  the  accident  occurred  through  the  hatchway 
being  negligently  left  so  near  the  ladder  open  and  unprotected,  and 
that  the  plaintiff  was  not  guilty  of  contributory  negligence. 

A  verdict  was  thereupon  entered  for  the  plaintiff,  subject  to  a 
special  case,  to  be  stated  to  obtain  the  opinion  of  the  Court, 
whether  on  these  facts  the  defendant  was  liable. 

H.  Alien  having  obtained  a  rule  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence,  and  that  the  jury 
ought  to  have  found  that  the  plaintiff  was  guilty  of  contributory 
negligence,  it  was  agreed  to  abandon  the  special  case  and  ai^ue 
with  the  rule  the  points  intended  to  be  raised  by  it,  viz.,  first,. 
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whether  there  was  evidence  that  the  state  of  the  hatchway  arose       1870 


from  the  negligence  of  the  defendant's  servants ;  secondly,  whetlier       johi^ 
the  defendant  was  liable  if  it  arose  from  the  negligence  of  the      B^^,f, 
servants  of  the  owner  of  the  hulk ;  and  thirdly,  whether  the  defend- 
ant was  protected  by  the  notice  in  the  time-table. 

The  arguments  and  judgments  on  the  second  question  are  alone 
given ;  the  judgments  on  the  other  points  depending  entirely  on 
the  s[)ecial  facts  of  the  case. 

«r.  Botcen,  and  De  RtUzen,  for  the  plaintiff.  The  defendant  ♦ 
having  agreed  to  carry  the  plaintiff  safely  to  Liverpool,  was  bound 
to  provide  safe  means  of  transport,  and  bound  therefore  to  keep 
the  hulk  in  a  reasonably  safe  state  for  passengers.  This  has  been 
expressly  decided  in  Great  Western  By,  Co.  v.  Blake  (1),  which 
was  confirmed  by  Buxton  v.  North  Eastern  By,  Co.  (2) ;  and  the 
older  case  of  Muschamp  v.  Lancaster  and  Preston  Junction  By, 
Co.  (3),  is  to  the  same  effect. 

[Montague  Smith,  J.  The  recent  case  of  Francis  v.  CockreU{i) 
seems  to  be  the  same  in  principle.] 

Even  independently  of  the  contract  the  defendant  would  be 
liable  on  account  of  his  express  invitation  to  the  plaintiff  to  go 
there.  He  had  servants  on  board,  and  even  though  the  control 
of  the  hatchway  was  in  Williams,  he  ought  not  to  have  invited 
the  plaintiff  near  a  concealed  danger  without  giving  him  warning, 
or  otherwise  protecting  him ;  the  doctrine  of  liability  for  concealed 
dangers  does  not  apply  only  where  the  property  in  question  is  under 
the  exclusive  care  of  the  defendant :  Pickard  v.  Smith  (5) ;  Martin 
V.  Great  Northern  By.  Co.  (6) 

Quain,  Q.C.,  H.  Allen,  and  C.  E.  Coleridge^  for  the  defendant.  The 
case  of  Great  Western  By.  Co.  v.  Blake  (1),  was  not  decided  upon  the 
ground  that  a  railway  company  is  liable  for  the  negligence  of  third 
persons  causing  injury  to  their  passengers,  but  on  the  ground  of 
the  working  agreement,  which  in  that  case  existed  between  the 
two  companies,  and  which  made  the  servants  of  the  South  Wales 
Railway  Company,  whose  negligence  caused  the  accident,  in  effect 

(1)  7  H.  &  N.  987 ;  31  L.  J.  (Ex.)         (4)  Law  Hep.  5  Q.  B.  184 
346.  (5)  10  C.  B.  (N.  8.)  470. 

(J)  Ijrw  Rep.  8  Q.  B.  549.  (6)  16  C.  B.  179;  24  L.  J.  (C.P.) 

(3)  8  M.  A  W.  421.  209. 
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1870  the  servants  of  the  defendants.  The  h'ability  of  a  railway  company 
joHH  i^  respect  of  goods  and  passengers  is  different ;  in  the  case  of  goods, 
B  aw  *^^y  ^^^  insurers,  but  they  are  not  in  the  case  of  passengers ;  with 
respect  to  them,  they  are  only  liable  on  account  of  the  negligence 
of  themselves  or  their  servants.  In  Buxton  v.  North  Eastern 
By,  Co.  (1)  the  decision  resulted  from  an  erroneous  view  of  Great 
Western  By.  Co.  v.  Blake.  (2)  In  Frands  v.  CockreU  (3),  the 
stand  was  under  the  sole  control  of  the  defendants,  and  they  were 
liable  on  account  of  their  invitation  to  the  plaintiff  to  come  on  to 
a  dangerous  place.  The  defendants  are  not  liable  in  this  case  on 
account  of  their  invitation  to  the  plaintiff,  for  the  hatchway  which 
caused  the  injury  was  not  under  their  control.  The  hulk  was,  in  a 
sense  a  pubb'c  place,  used  for  various  purposes,  and  its  owner  was 
the  person  who  was  responsible  for  its  state,  and  his  negligence 
will  not  affect  the  defendants.  This  case  is  similar  to  those  in 
which  a  contractor  has  been  sought  to  be  made  responsible  for 
the  acts  of  his  sub-contractor,  such  as  Sted  v.  South  Eastern  By. 
Co.  (4),  and  Beedie  v.  London  and  North  Western  By.  Co.  (5)  In 
Pickard  v.  Smith  (6),  the  cover  of  the  hole  had  been  removed  by 
the  direction  of  the  defendant,  who  was  therefore  clearly  liable. 

De  Butzen  referred  to  Burrows  v.  March  Oas  Co.  (7),  on  the 
question  of  joint  occupation. 

BoviLL,  C.J.  There  is  abundant  evidence  that  the  injury  oc- 
curred from  negligence  in  leaving  the  hatchway  open  and  unpro- 
tected, and  the  question  is  whether  the  defendant  was  responsible 
for  it.  He  was  a  carrier  of  passengers  for  hire  from  Milford  to 
Liverpool,  and  the  mode  in  which  the  transit  was  performed  was 
by  a  small  steamer  conveying  the  passengers  from  the  shore  to 
the  hulk;  there  they  took  their  tickets  at  a  box  on  the  upper 
deck,  and  they  remained  often  a  considerable  time  on  board  the 
hulk  till  a  larger  steamer  came  to  convey  them  to  Liverpool ;  they 
then  descended  by  a  ladder  to  the  main  deck  of  the  hulk  in  order 

(1)  Law  Rep.  8  Q.  B.  549.  (4)  16  C.  B.  550 ;   24  L.  J.  (C.P.) 

(2)  7  BL  &  N.  987;  31  L.  J.  (Ex.)       209. 

346.  (5)  4  Ex.  244. 

(3)  Law  Rep.  6  Q.  B.  184.  (6)  10  C.  B.  (N.  8.)  470. 

(7)  Law  Rep.  5  Ex.  67. 
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to  embark  on  board  the  steamer.    The  defendant  and  his  co-owners        1870 


had  taken  means  to  procure  the  use  of  the  hulk  for  the  purpose  JomT" 
of  embarking  their  passengers,  and  though  they  had  not  the  ex-  b^cox 
elusive  use  of  it,  they  were  entitled  under  their  agreement  with  the 
owners  to  have  it  arranged  to  their  satisfaction  for  that  purpose. 
The  plaintiff  was  a  passenger,  and  had  taken  his  ticket  on  the 
hulk,  and  on  the  steamer  arriving,  there  was,  it  appears  to  me,  a 
distinct  invitation  to  him  to  descend  the  ladder ;  the  ladder  was 
dangerous  by  reason  of  a  hole  at  its  foot,  which  was  not  in  any 
way  protected,  and  the  plaintiff,  as  the  jury  have  found,  without 
negligence,  fell  through  it  and  was  injured.  The  case  seems  to  me 
to  fall  within  the  principle  of  PicJcard  v.  Smith,  (1)  The  plaintiff 
was  invited  into  a  trap  of  which  the  defendant  was  aware,  and 
which  was  in  a  place  of  which  the  defendant  had  the  use,  if  not 
the  sole  ox)ntrol ;  under  these  circumstances  the  defendant  was,  I 
think,  responsible,  independently  of  any  contract  to  carry  the 
plaintiff  safely.  But  further,  I  think  there  was,  by  the  issuing  of 
the  ticket,  a  contract  with  the  plaintiff  to  carry  him  safely  to  Liver- 
pool ;  and  that,  therefore,  independently  of  any  occupation  of  the 
hulk,  the  defendant  was  responsible  for  an  injury  arising  from  want 
of  due  care.  In  this  view,  the  cases  of  Great  Western  By,  Co.  v. 
Blake  {2)  and  Buxton  v.  North  Eastern  By,  Co.  (3),  are  authorities 
directly  in  point.  In  the  former  case  the  servants  of  the  South 
Wales  Railway  Company,  through  whose  negligence  the  accident 
happened,  were  in  no  sense  servants  of  the  Great  Western  Bailway 
Company.  I  was  counsel  in  the  case,  and  though  the  facts  are  not 
very  fully  stated  in  the  report,  I  know  that  the  agreement  between 
the  companies,  though  it  related  to  passenger  trafiGlc,  had  no  rela- 
tion to  the  goods  engine  of  the  South  Wales  Bailway  Company, 
which  was  the  cause  of  the  accident ;  the  case  was  substantially 
decided  on  the  ground  that  there  was  a  contract  with  the  plain- 
tiff that  he  should  be  carried  throughout  the  journey  for  which  the 
ticket  was  issued  with  reasonable  care.  This  is  confirmed  by  the 
case  of  Buxton  v.  North  Eastern  By.  Co,  (3),  and  the  doctrine  has 
been  carried  still  further  in  Francis  v.  Cockrdl  (4),  in  which  it  was 

(1)  10  C.  B.  (N.  S.)  470.  (3)  Law  Bep.  3  Q.  B.  649. 

(2)  7  H.  &  N.  987 ;  31  L.  J.  (Ex.)  (4)  Law  Rep.  5  Q.  B.  184. 
316. 
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JoHH       ^o  t^®  stand,  warranted  that  due  care  had  been  used  in  the  construc- 


Ba^k.       *^^^  of  ^^ 


Keating,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that, 
within  the  cases  which  have  been  decided  and  acted  upon  for  some 
time,  the  defendant  is  clearly  liable.  He  held  out  un  invitation, 
as  it  has  been  called,  to  the  defendant  to  come  on  board  tlie  hulk, 
in  which  he  had,  though  not  an  exclusive  yet,  a  sufBcient  occupa- 
tion to  make  it  his  duty  to  see  that  the  plaintiff  dil  not  run  any 
improjier  risk  from  negligence  on  the  defendant's  part  or  that  of 
other  persons,  as  far  as  he  couH  control  it.  The  plaintiff  met  with 
this  accident  in  consequence  of  the  existence  of  an  open  hatchway 
of  unusual  dimensions  unfenced  within  three  feet  of  the  ladder 
down  which  he  had  to  pass  to  get  to  the  defendant's  steamer ;  that 
would,  I  think,  be  sufficient  to  make  the  defendant  liable  withiu 
the  cases  referred  to  by  my  Lord.  But  I  also  agree  with  what  my 
Lord  has  said  with  respect  to  the  defendant's  contract  to  carry  the 
plaintiff  from  Milford  Haven  to  Liverpool.  It  was  clearly  during 
the  course  of  the  transit  that  the  accident  occurred  through  the 
negligence  either  of  the  defendant's  servants  or  those  of  the  owners 
of  the  hulk,  and  within  the  authority  of  Oreat  Western  By,  Co.  v. 
Blake  (1),  it  does  not  matter  which.  Certainly  that  case  was  not 
decided  on  the  ground  suggested  by  Mr.  Quain,  but  on  the  ground 
that  the  defendants,  by  their  contract  with  their  passengers,  had 
undertaken  that  due  care  for  their  safety  should  be  used  during  the 
whole  course  of  their  journey.  My  Lord  was  engaged  as  counsel 
in  the  case,  and  I  was  one  of  the  judges  by  whom  it  was  decided, 
and  my  recollection  confirms  my  Lord's  that  that  was  the  ground 
and  the  only  ground  on  which  it  was  decided,  although  some  refer- 
ences were  made  to  the  agreement  between  the  companies,  which, 
however,  were  not  intended  to  state  the  ratio  decidendi,  but  only 
to  call  attention  to  some  prominent  facts  in  the  case. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  I  think  it  is 
unnecessary  to  decide  whether  the  hulk  was  in  the  possession  and 
under  the  exclusive  conti-ol  of  the  defendant :  it  was  clearly  used 

(])  7  H.  &  N.  987 ;  31  L.  J.  (Ex.)  346. 
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by  him  for  the  embarkation  of  passengers,  and  that  under  the        1870 
control  of  his  servants ;  and  if  the  defendant  had  merely  held  out       johjt 
this  as  a  place  where  passengers  could  take  tickets  and  embark,      b^^^j, 
that  would  make  him  responsible  for  a  hidden  danger,  which  this 
clearly  was,  within  the  principle  of  Indermaur  v.  Dames  (I)  and 
other  similar  cases. 

But  I  also  think  that  in  this  case  there  was  a  contract  by  the 
defendant  to  carry  the  plaintiff  from  the  shore  at  Milford  Haven 
to  Liverpool,  and  if  so,  it  must  have  been  part  of  that  contract 
that  due  care  should  be  used  in  the  whole  transit,  and  it  is  imma- 
terial whether  the  defendant  employed  other  persons  to  assist  in 
the  conveyance  of  the  passengers;  the  passenger  is  entitled  to  the 
exercise  of  due  care  throughout.  It  is,  in  one  sense,  an  impersonal 
obligation  on  the  defendant  that  due  care  should  be  used  in  pro- 
viding ships  and  other  means  of  transport,  and  in  the  management 
of  them.  This  is  established  by  a  series  of  decisic  ns,  of  which 
Great  Western  By,  Co.  v.  Blake  (2)  is  one.  The  recent  case  of 
Francis  v.  Cockrdl  (3)  has  carried  the  obligation  into  other 
matters  besides  that  of  carriers.  That  was  a  case  where  the  defend- 
ants had  invited  the  plaintiff  Xo  come  upon  a  stand  which  had 
been  improperly  constructed ;  there  was  no  personal  negligence  on 
the  part  of  the  defendants,  but  it  was  held  that  they  were  liable, 
and  in  the  judgment  the  case  is  likened  to  that  of  carriers.  In  the 
case  of  Readhead  v.  Midland  By.  Co.  (4)  the  point  is  also  discussed, 
and  it  is  there  said,  that  there  is  no  absolute  warranty  of  safety  by 
a  carrier  of  passengers,  but  that  the  warranty  is  that  due  care  shall 
be  used,  and  it  is  put  impersonally,  so  that  when  the  carriers  with 
whom  the  contract  is  made  do  not  carry  the  whole  way,  but  con- 
tract with  others  to  do  part  of  that  which  they  have  undertaken, 
the  warranty  must  be,  that  due  care  shall  be  used  by  those  others, 
and  that  the  carriages  or  other  means  of  conveyance  have  been 
constructed  with  due  care.  I  think,  therefore,  on  this  ground  also, 
the  defendant  is  liable. 

Bbett,  J.    I  do  not  feel  at  all  satisfied  that  the  control  of  the 
defendant  over  the  hulk  was  such  as  in  itself  to  render  him  respon- 

(1)  Law  Rep.  2  C.  P.  311.  (3)  Law  Rep.  5  Q.  B.  184. 

(2)  7  H.  &  N.  987 ;  31  L.  J.  (Ex.)  346.  (4)  Law  Rep.  2  Q..B.  412. 
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Juiur  ^^  ^^  snch  control,  it  se^ms  to  me,  as  would  make  him  liable  for 
BiiGON  their  acts,  as  a  master  is  liable  for  the  negligent  acts  of  his  ser- 
vants. I  doubt  whether  any  inyitation,  which  does  not  amount  to 
a  contract  or  to  a  false  and  fraudulent  misrepresentation,  can  be 
the  foundation  of  a  legal  liability.  If  the  contract  of  carriage  in 
this  case  did  not  cover  the  hulk,  I  should  very  much  doubt  whether 
the  defendant  was  liable.  I  feel  perfectly  clear,  however,  that  the 
contract  of  the  defendant  was  to  carry  the  plaintiff  from  the  shore 
at  Milford  Haven  to  Liverpool,  and  that  the  hulk  therefore  was 
part  of  the  means  of  transport,  and  that  it  was  the  improper  state 
of  this,  the  result  of  negligence,  which  caused  the  accident,  and 
if  so,  I  think  the  defendant  was  responsible  whether  its  state  was 
caused  by  the  negligence  of  his  own  servants  or  of  other  persons. 
It  seems  to  me  that  Great  Western  By,  Co,  v.  Blake  (1),  as  I 
gather  the  reasons  of  the  decision  from  the  judgment  of  the  Lord 
Chief  Justice  and  my  Brother  Byles,  is  an  authority  for  that; 
and  I  think  that  it  has  been  authoritatively  explained,  as  laying 
down  that  principle  in  Buxton  v.  North  Eastern  By.  Co.  (2),  which 
is  also  an  authority  for  the  decision  at  which  we  have  arrived  in 
this  case.  I  quite  agree  with  my  Brother  Montague  Smith  that 
Francis  v.  CocJcrdl  (3)  is  a  strong  authority,  that  in  such  a  case  as 
this  there  is  what  is  called  a  warranty,  but  which  is  really  a  con- 
tract, that  no  part  of  the  road  shall  be  defective  through  negli- 
gence. I  think,  therefore,  that  our  judgment  should  be  for  the 
plaintiff. 

Judgement  for  the  plaintiff. 

Attorneys  for  plaintiff:  Priiyr  dt  Bigg,  for  J.  Price,  Edverford- 
west. 

Attorney  for  defendant:  /.  H.  Lydall,  for  T.  db  T.  Martin, 
Liverpool. 

(1)  7  H.  &  N.  987 ;  31  L.  J.  (Ex.)  346.  (2)  Law  Rep.  3  Q.  B.  649. 

(3)  Law  Rep.  5  Q.  B.  184. 
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EDWARDS  V.  THE  LONDON  AND  NORTH  WESTERN  RAILWAY  1870 

COMPANY.  May  7. 

Maaler  and  Servant — Principal  and  Agent — Responnbility  of  a  Railway  Com' 

panyfir  the  Acts  of  their  Servants. 

A  foreman  porter  in  the  service  of  a  railway  oomjiany,  who,  in  the  absence  of 
the  station  master,  is  in  charge  of  a  station,  has  no  implied  authority  to  give  in 
charge  a  person  whom  he  suspects  to  be  stealing  the  company's  property;  and,  if 
he  gives  in  charge  on  such  suspicion  an  innocent  person,  the  company  are  not 
liable. 

Declaration,  for  that  the  defendants  did  nnlawfuUy  assault 
and  beat  the  plaintiff,  and  cause  him  to  be  arrested  and  taken  to 
and  kept  in  a  police-station  until  taken  before  a  magistrate,  when 
he  was  discharged.    Claim  5002. 

Pleas:  1.  Not  guilty.  2.  A  justification,  on  suspicion  of 
felony.    Issue  thereon. 

The  cause  was  tried  before  Hayes,  X,  at  the  Liverpool  summer 
assizes,  18(59,  when  the  following  facts  were  proved : — The  plaintiff 
was  in  the  employ  of  the  defendants,  in  the  capacity  of  gateman  at 
their  Canada  Dock  station  in  London.  He  had  been  in  the  com- 
pany's service  about  seventeen  years.  He  occupied  a  cottage 
belonging  to  the  company,  and  whilst  in  the  company's  service  he 
had  permission  to  carry  by  train  any  goods  he  might  want  for  his 
own  use.  Having  obtained  some  pieces  of  old  timber  from  a 
timber-yard  adjoining  the  station,  for  the  purpose  of  building  a 
pig-stye,  and  had  them  sawn  into  boards,  he  placed  them  in  a 
break-van  for  the  purpose  of  having  them  carried  to  his  cottage. 
As  he  was  about  to  start,  one  Holmes,  who  was  the  foreman  porter 
having  the  general  superintendence  of  the  station  yard  in  the 
absence  of  the  station  master,  gave  him  into  the  custody  of  a 
policeman  for  stealing  the  timber,  and,  when  he  had  been  taken 
to  Bridewell,  attended  and  charged  the  plaintiff  with  stealing  tim- 
ber belonging  to  the  company.  This  occurred  on  Saturday  the 
1st  of  May,  and  the  plaintiff  was  detained  in  custody  until  the 
following  Monday,  when  he  was  taken  before  a  magistrate  and 
discharged;  Holmes  appearing  to  substantiate  the  charge.  On 
the  following  Friday,  the  plaintiff  was  dismissed  from  the  com- 
pany's service. 
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1870  It  was  submitted  for  the  defendants,  on  the  authority  of  Poulton 

Kdh^abds    v.  London  and  South  Western  By.  Co.  (1),  that  there  was  no  evi- 
LoMDON      dence  to  charge  them   with   responsibility  for    the    plaintiff's 
AND  North   imprisonment. 

Railway  Co.  The  learned  judge  left  it  to  the  jury  to  say  whether  the  defend- 
ants had  sanctioned  Holmes's  conduct  in  making  the  charge.  The 
jury  found  that  they  had,  and  returned  a  verdict  for  the  plaintiff, 
damages  100?.,  leave  being  reserved  to  the  defendants  to  move  to 
enter  a  nonsuit,  if  the  Court  should  be  of  o]>inion  that  there  was 
no  evidence  of  authority  on  tlie  part  of  the  defendants  to  Holmes 
to  arrest  the  plaintiff  on  a  charge  of  felony,  or  of  any  ratification 
or  adoption  by  them  of  his  act. 

Aspinall,  Q.O.y  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
accordingly. 

Littler  and  M^ConneU  shewed  cause.  Holmes  being  a  person 
having  authority  at  the  station  to  control  and  regulate  the  ordi- 
nary business  of  the  yard,  must  be  deemed  in  law  to  have  been 
acting  within  the  scope  of  that  authority  in  giving  one  of  the  com- 
pany's servants  into  custody  for  a  felony  committed  or  reasonably 
suspected  upon  the  company's  property.  The  company  must  be 
assumed  to  authorize  one  in  such  a  position  to  do  all  acts  neces- 
sary for  the  conduct  of  their  business  and  for  their  benefit  and  the 
protection  of  their  property ;  and  they  are  responsible  for  any  acts 
done  by  him  within  the  scope  of  that  authority,  express  or  implied : 
Seymour  v.  Greenwood  (2) ;  Limpus  v.  London  General  Omnibus 
Co.  (3)  ;  Barwick  v.  English  Joint-Stock  Bank,  (4)  And  this  was 
a  matter  which  required  prompt  action.  If  not  taken  at  once,  the 
offender  might  escape. 

[Montague  Smith,  J.  This  could  hardly  be  said  to  be  an  act 
done  for  the  benefit  or  in  furtherance  of  the  business  of  the 
company.] 

In  Poulton  V.  London  and  South  Western  By.  Co.  (1),  the  act 
complained  of  could  in  no  sense  be  said  to  be  within  the  scope  of 
the  station-master's  authority,  inasmuch  as  the  matter  in  respect 

(1)  Law  Hep.  2  Q.  B.  634.  (3)  1  H.  &  C.  526 ;  32  L.  J.  (Ex.) 

(2)  7  H.  &  N.  355 ;  30  L.  J.  (Ex.)      34. 

189,  327.  (4)  Law  Rep.  2  Ex.  259. 
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of  which  he  assumed  to  act  was  not  within  the  bye-laws  of  the        1B70 
company.    At  all  events,  there  was  some  evidence  that  the  acts  of      Edwabds 
Holmes  were  ratified  and  confirmed  by  the  company.    It  was,  of     lokik)n 
course,  impossible  for  the  plaintiff  to  prove  that  Holmes  attended   ^^}^  Nohth 
at  the  police-court  under  the  orders  of  the  company.     But  it  is  Railway  Co. 
fair  to  presume  that  he  could  not  have  gone  there  without  his 
employers*  permission :   and  the  prompt  dismissal  of  the  plain- 
tiff without  any  assignable  cause,  after  seventeen  yeai-s*  service, 
strengthens  the  presumption  that  Holmes's  acts  were  adopted  by 
the  company.     The  cases  of  Eastern  Counties  Ry,  Co,  v.  Broom  (1) 
and  Moon  v.  Towers  (2)  are  plainly  distinguishable.     In  neither  of 
them  was  there  auything  done  by  the  defendants  to  manifest  a 
ratification  or  approval  of  the  act  of  their  servants.     In  Giles  v. 
Tuff  Vale  By.  Co,  (3),  Jervis,  C.  J.,  says,  in  a  passage  cited  in  Goff 
V.  Great  Northern  By.  Co.  (4),  that  **  it  is  the  duty  of  a  company 
carrying  on  business  to  leave  upon  the  spot  some  one  with  authority 
to  deal  on  behalf  of  the  company  with  all  cases  arising  in  the  course 
of  their  traffic  as  the  exigency  of  the  case  may  demand." 

Aspinall,  and  Edwards,  in  support  of  the  rule.  The  act  of 
Holmes,  the  foreman,  was  not  within  the  scope  of  his  authority ; 
and  there  was  no  subsequent  ratification. 

[Keating,  J.  There  clearly  was  no  evidence  of  ratification.] 
A  servant  of  a  railway  company  has  no  implied  authority  as 
such  to  give  a  person  into  custody  on  a  charge  of  felony.  It  is  the 
duty  of  any  one  who  sees  a  person  committing  a  felony  to  give 
him  into  custody ;  and  it  cannot  be  assumed  that  Holmes  was 
acting  in  tins  matter  as  the  company's  servant,  and  not  in  accordance 
with  that  general  duty.  If  the  defendants  are  held  liable  here,  it 
will  follow  that  every  servant  has  authority  to  act  in  this  way 
for  his  master,  and  to  render  him  liable  should  he  arrest  a  man 
wrongfully.  It  is  said  that  Holmes  was  in  charge  of  the  property 
which  he  believed  was  being  stolen,  and  that  from  that  fact  it 
may  be  inferred  that  he  had  authority  to  act  as  he  did ;  but  the 
same  would  apply  to  a  shopman  in  charge  of  a  shop,  or  a  servant 
in  charge  of  a  house,  and  yet  it  has  never  been  suggested  that  if 

(1)  6  Ex.  314 ;  20  L.  J.  (Ex.)  196.  (4)  3  E.  &  E.  672 ;  30  L.  J.  (Q.B.) 

(2)  8  C.  B.  (N.  S.)  611.  148. 
(3;  2  E.  &  B.  822 ;  23  L.  J.  (Q.B.)  43. 
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1870       such  a  servant  gave  a  person  in  charge  for  felony  the  master  would 

Edwabds    ^^  liable.    In  all  the  cases  in  which  railway  companies  have  been 

-   V^^      held  liable  the  offence  for  which  the  person  aggrieved  has  been. 

AND  North   given  in  charge  has  been  an  infringement  of  the  company's  bye- 

Bailwat  Go,  laws.    In  such  a  case  the  servant  would  have  no  right  to  act, 

except  as  a  servant  of  the  company,  and  it  must  therefore  be 

assumed  that  he  intended  to  act  as  such ;  nor  could  such  bye-laws 

be  enforced  at  all,  except  by  the  servants  of  the  company  so 

acting,  and  it  must  be  presumed,  therefore,  that  the  company  had 

given  them  authority  to  do  so.    This  was  the  ground  of  decision 

in  Goffy,  Great  Northern  By.  Go.  (1)  and  PouUon  v.  London  and 

South  Western  By.  Co.  (2)     The  principle  which  governs  these 

cases  is  explained  in  the  judgment  of  Willes,  J.,  in  Barwiek  v. 

English  Joint-Stock  Bank.  (3)    If  the  company  made  one  of  their 

servants  a  policeman,  that  might  be  an  additional  fact  for  the  jury, 

and  some  evidence  that  they  intended  him  to  arrest  such  persons 

as  he  suspected  of  committing  a  crime ;  but  there  is  no  such  fact 

in  this  case. 

Keating,  J.  This  was  an  action  brought  against  the  London  and 
North  Western  Railway  Company,  in  consequence  of  one  of  their 
servants  having  given  the  plaintiff  into  custody.  The  verdict  was 
for  the  plaintiff,  but  leave  was  reserved  to  enter  the  verdict  for  the 
defendants,  on  the  ground  that  there  was  no  evidence  of  authority 
to  their  seryant  to  arrest  the  plaintiff,  nor  any  evidence  of  sub- 
sequent ratification.  It  appears  that  Holmes  was  a  foreman  porter, 
and  although  he  was  not  the  superior  officer  at  the  station,  he  was 
the  highest  in  position  who  was  there  at  the  time  in  question ;  and, 
under  the  impression  that  the  plaintiff  was  stealing  some  timber 
belonging  to  the  company,  he  gave  him  into  custody  on  that 
charge.  The  plaintiff  was  acquitted  of  the  charge,  and  brought 
this  action  against  the  company  for  assault  and  false  imprisoment 
There  is  no  evidence  in  the  case  of  anything  like  express  authority 
being  given  by  the  defendants  to  Holmes,  and  if  there  is  any 
evidence  to  fix  the  defendants,  it  must  be  upon  an  implied 
authority  resulting  from  Holmes's  position  as  their  servant ;  and 

(1)  3  E.  &  E.  672;  30  L.  J.  (Q.B.)  (2)  Law  Rep.  2  Q.  B.  534. 

148.  (3)  Law  Rep.  2  Ex,  259,  265. 
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that  raises,  broadly,  the  question,  whether  a  person  in  the  position        1870 
of  Holmes  has  implied  authority  to  give  into  custody  any  one     Edwabds 
whom  he  suspects  to  have  stolen  his  master's  goods.     I  think  there      ixjJdon 

is  no  such  implied  authority.     It  is  admitted  that  the  point  is  and  North 

*  ,  •'  ,  *-  Western 

new,  and  that  there  is  no  case  m  which  such  an  authority  has  been  Railway  Co. 
assumed  to  exist  The  cases  that  have  been  referred  to  in  support 
of  the  contention,  are  cases  where  a  company  has  made  bye-laws 
and  an  Act  of  Parliament  has  given  authority  to  the  company's 
servants  to  apprehend  persons  committing  offences  against  the  bye- 
laws,  it  has  been  held  that  under  such  circumstances  the  servant 
may  be  considered  to  have  authority  to  enforce  the  bye-laws  and 
to  do  whatever  is  necessary  for  that  purpose. 

That  is  the  limit  to  which  the  cases  have  gone,  and  it  seems  to  me 
that  it  would  be  carrying  the  doctrine  much  further  to  hold  that 
the  defendants  were  liable  in  this  case.  There  seems  no  ground 
for  saying  that  what  was  done  was  in  the  ordinary  course  of  the 
business  of  the  company,  nor  that  it  was  for  their  benefit,  except 
in  so  far  as  it  is  for  the  benefit  of  all  the  Queen's  subjects  that  a 
criminal  should  be  convicted.  If  Holmes  acted  from  a  sense  of 
the  duty  which  rests  on  every  one  to  give  in  charge  a  person  whom 
he  thinks  is  committing  a  felony,  his  conduct  would  in  no  way  be 
connected  with  the  defendants. 

It  has  been  argued  that  if  there  was  no  implied  authority  to 
Holmes,  still  there  was  evidence  of  a  ratification  of  his  acts  by  the 
defendants,  but  the  Court  has  intimated  in  the  course  of  the  argu- 
ment, that  they  thought  there  was  no  evidence  of  any  such  ratifi- 
cation. In  order  that  there  may  be  a  valid  ratification,  there  must 
be  both  a  knowledge  of  the  fact  to  be  ratified  and  an  intention  to 
ratify  it;  in  this  case  there  is  no  evidence  on  either  point.  I 
think,  therefore,  the  rule  should  be  made  absolute  to  set  aside  the 
verdict  for  the  plaintiff,  and  enter  a  nonsuit. 

MoNTAOUB  Smith,  J.  I  am  of  the  same  opinion.  There  is  no 
evidence  whatever  on  which  a  presumption  of  authority  from  the 
defendants  to  apprehend  the  plaintiff  can  be  founded,  except  the 
fact  that  the  person  who  authorized  his  apprehension  was  a  fore- 
man porter,  and  in  charge  of  the  station  at  the  time  when  the 
plaintiff  was  supposed  to  be  stealing  the  defendants'  property.    I 
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1870  think  an  authority  to  apprehend  the  plaintiff  cannot  be  pre- 
Edwabds  Bumed  to  have  been  conferred  on  the  foreman  in  this  case.  No 
l/)Nix)w  doubt  if,  in  furtherance  of  the  particular  business  of  the  company, 
AND  NoBTH  it  is  necessary  to  arrest  a  person,  the  servants  of  the  company 
Railway  Co.  have  an  implied  authority  to  do  it,  thus,  if  there  is  a  bye-law  of  the 
company,  and  power  to  arrest  any  person  infringing  it,  it  must  be 
presumed  that  the  company  give  authority  to  any  one  they  put 
in  charge  of  the  station  so  to  enforce  it,  since  this  can  only  be 
done  by  the  company's  servants  on  the  spot.  Here,  however,  the 
cause  of  the  arrest  was  not  at  all  connected  with  the  company's 
business,  and  it  cannot,  I  think,  be  presumed  that  the  company 
give  authority  to  their  servants  generally  to  apprehend  any  per- 
son whom  the  servants  think  is  committing  a  felony,  even  though 
on  the  company's  property.  It  is  clear,  too,  that  Holmes  might 
act  for  himself  in  furtherance  of  public  justice  without  any 
authority  of  the  company.  I  am  by  no  means  prepared  to  say 
that  there  may  not  be  officers  who,  from  the  special  circumstances 
of  their  appointment,  have  power  to  arrest  offenders  in  the  name 
of  the  company ;  for  example,  policemen  appointed  by  the  com- 
pany to  watch  their  stations ;  so  a  superior  officer  may  have  a 
right  to  exercise  all  the  power  which  the  company  would  have 
under  the  circumstances;  but  I  have  no  wish  to  express  any 
opinion  on  these  points.  I  confine  myself  to  the  facts  of  this  caAo, 
and  it  does  not  seem  to  me  that  the  acts  of  Holmes  were  within 
the  scope  of  his  authority.  I  entirely  agree,  also,  that  there  was 
no  evidence  of  ratification  of  them  by  the  defendants. 

Bbett,  J.  I  am  of  the  same  opinion.  There  is  certainly  no 
evidence  of  any  express  authority  to  the  person  who  took  the 
plaintiff  into  custody  to  do  so,  nor  any  evidence  of  ratification  of 
his  acts  by  the  defendants.  The  case,  therefore,  is  put  on  an 
authority  implied  from  the  course  of  business.  I  will  assume  that 
Holmes  was  the  person  who  had  the  control  of  the  station-yard,  so 
as  to  have  the  control  of  anything  done  there  in  the  ordinary 
course  of  business ;  but  I  think  that  this  was  not  so  done.  It  was 
pointed  out  by  Blackburn,  J.,  in  Poulton  y.  London  and  SotUh 
Western  By,  Co.  (I),  that  it  is  not  enough  that  the  act  should  be 

(1)  Law  Rep.  2  Q.  B.  534. 
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for  the  benefit  of  the  master,  but  it  must  be  in  the  ordinary  course        1B70 
of  business  in  order  that  an  authority  to  do  it  may  be  implied.     Edwards 
In  the  case  of  a  person  being  arrested  for  breaking  the  company's      lontojc 
bye-laws,  it  may  well  be  said  that  that  is  the  way  in  which  the   AJ^  Nobth 
company  carry  on  their  business,  and  similarly,  if  an  oflScer  be  Railway  Co. 
appointed  expressly  to  watch  the  company's  property,  I  should 
think,  if  he  took  an  innocent  person  into  custody  on  the  charge  of 
stealing,  it  might  well  be  said  that  the  company  were  liable ;  but 
in  this  case  the  company  had  not,  I  think,  authorized  Holmes  to 
protect  their  goods  by  giving  into  custody  any  one  he  thought 
right,  and  it  was  not  their  ordinary  way  of  carrying  on  their 
business. 

Eule  absolute  to  enter  a  nonsuit. 

Attorney  for  plaintiff :  R,  W.  Bolerts, 
Attorney  for  defendant :  Blenkinsop. 


[IK  THE  EXCHEQUER  CHAMBER.]  J^ay  H. 

BRIDGES  V.  GARRETT. 

Principal  and  Agent — Authority  of  Agent  to  receive  Money — Payment   by 
Crossed  Cheque^  which  inclucUd  several  Sums  due  to  different  Persons, 

The  defendant  purchased  copyhold  land  in  the  plaintiflTs  manor,  and  was  ad- 
mitted by  C.y  who  had  been  appointed  by  the  steward  of  the  manor  as  his  deputy 
to  admit  the  defendant.  C.  also  acted  as  the  defendant's  attorney  in  completing 
the  purchase.  Nine  days  afterwards,  the  defendant  gave  C.  a  cheque  for 
87L  10s.  Sd.,  viz.  78/.  155.  for  the  lord's  fine,  41.  lis.  Sd.  steward's  fees,  and 
41.  4s,  C.*s  own  charges  as  the  defendant's  solicitor.  This  cheque  was  crossed  by 
the  defendant,  at  the  request  of  C,  to  C.'s  bankers.  The  cheque  was  duly  paid 
by  the  defendant's  bankers  to  C.'s  bankers,  and  they  retained  the  money  in  dis- 
charge of  a  debt  due  to  them  by  C.,  who  had  overdrawn  his  account. 

In  an  action  by  the  plaintiff  against  the  defendant  to  obtain  payment  of  the  fine 
due  :— 

Held  (reversing  the  judgment  of  the  Common  Pleas),  that  there  was  evidence 
for  the  jury  to  support  a  finding  that  the  payment  of  the  fine  to  C.  was  a  valid 
payment  to  the  lord. 

Appeal  against  a  decision  of  the  Court  of  Common  Pleas, 
making  absolute  a  rule  to  enter  a  verdict  for  the  plaintiff.  (1) 

(1)  Law  Rep.  4  C,  P.  680. 
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1870  The  action  was  brought  by  the  plaintiff,  the  lord  of  the  manor 

Bridges  of  Crossing  Temple,  in  Essex,  to  recover  78Z.  15s.  for  a  fine  payable 
Gabrbtt.  *^  ^™  ^y  *^®  defendant  on  admission  as  tenant  to  a  copyhold  of 
the  manor.  The  defendant  pleaded,  amongst  other  pleas,  pay- 
ment The  defendant  was  admitted  on  the  4th  of  June,  1867,  by 
one  Craig,  who  had  been  appointed  by  one  Mills,  the  steward  of 
the  manor,  to  act  as  his  deputy  for  that  turn.  Craig  acted  as  the 
defendant's  attorney  in  the  purchase  of  the  land. 

On  the  13th  of  June,  the  defendant  drew  and  gave  to  Craig,  in 
London,  a  cheque  for  871,  lOs,  8d.,  being  the  aggregate  amount  of 
the  following  sums,  viz.  78Z.  158.  for  the  lord's  fine,  4Z.  11«.  8d.  for  the 
steward's  fees,  and  4Z.  4s.  for  Craig's  own  charges  as  the  defendant's 
solicitor.  At  the  request  of  Craig,  the  defendant  crossed  the  cheque 
with  the  name  of  Craig's  bankers  in  London,  and  on  the  same  day 
Craig  paid  it  in  there  to  the  credit  of  his  own  private  account. 

The  cheque  was  duly  paid  by  the  defendant's  bankers  to  Craig's 
bankers,  and  was  credited  by  the  latter  to  Craig's  account ;  but, 
as  Craig  had  overdrawn  his  account  beyond  the  amount  of  the 
cheque,  his  bankers  refused  to  pay  any  part  of  the  proceeds  of  the 
cheque,  and  applied  them  in  satisfaction  of  Craig's  overdrawn 
account.     Craig  shortly  afterwards  became  insolvent. 

Mills,  being  informed  of  the  payment  to  Craig,  repudiated 
Craig's  authority  to  receive  the  fine  and  fees,  though  he  conceded 
that  he  had  authority  to  take  the  admittance. 

At  the  trial  it  was  left  to  the  jury  to  say  **^  whether  Craig  had, 
under  the  circumstances,  express  or  implied  authority  to  receive 
the  fine  on  behalf  of  the  lord,  in  the  manner  and  form  in  which  he 
did  receive  it."  The  jury  answered  that  question  in  the  affirmative, 
and  found  for  the  defendant  on  the  plea  of  payment ;  and  leave 
was  reserved  to  the  plaintiff  to  move  to  set  aside  that  verdict  and 
to  enter  a  verdict  for  himself  for  78?.  15s.,  the  amount  of  the  fine, 
if  the  Court  should  be  of  opinion  that  there  was  no  evidence  to 
support  the  plea  of  payment, — ^the  Court  to  be  at  liberty  to  draw 
inferences  of  fact.  A  rule  was  accordingly  obtained  in  Easter 
Term,  1868,  and  afterwards  made  absolute  by  the  majority  of  the 
Court  of  Common  Pleas, — ^Byles,  J.,  dissenting. 

Denvi<in,  Q^C.  (Cohen  with  him),  for  the  defendant    The  autho- 
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rity  of  Craig,  as  deputy-steward,  clearly  extended  to  the  doing  of  IWO 
all  such  acts  as  the  steward  himself  could  haire  done ;  and  a  pay-  Bbibou 
ment  of  the  fine  in  money  to  Craig  would  have  been  good  as  gj^^wt. 
against  the  plaintiff.  The  only  question  is,  whether  the  payment 
by  means  of  the  crossed  cheque  was  a  payment  to  the  plaintiff.  It 
was  for  the  jury  to  say  whether  there  was  anything  in  the  mode  of 
payment  to  make  it  inoperative  as  against  the  lord.  It  was  hardly 
contended  in  the  Court  below  that  Craig  would  not  have  been  jus- 
tified in  receiving  the  fine  and  fees  at  the  time  of  the  admittance. 
If,  therefore,  it  was  a  question  for  the  jury,  their  finding  has  dis- 
posed of  it  The  judgment  of  the  majority  of  the  Court,  as  to  the 
mode  of  payment,  is  founded  upon  a  fallacy,  viz.  that  a  payment 
by  cheque  is  not  a  good  payment.  Where,  however,  as  here,  the 
cheque  is  honoured,  it  is  obviously  the  same  as  a  payment  in 
money.  Whether  the  question  be  one  of  fact  for  the  jury,  or  of 
law  for  the  Court,  therefore,  the  defendant  is  entitled  to  retain  his 
verdict  CatterdU  v.  Eindle  (1)  and  WiUiamM  v.  Evans  (2)  were 
cited. 

Oarthj  Q.O.  (J.  Digby  with  him),  for  the  plaintiff.  Mills,  the 
steward,  had  no  power  to  delegate  to  Craig  authority  to  receive 
the  lord's  fine.  The  only  authority  conferred  upon  Craig  was  to 
take  the  admittance  of  the  defendant, — a  mere  ministerial  act  At 
all  events,  assuming  that  Ci-aig  might  lawfully  have  received  the 
fine  and  fees  at  the  time  of  the  admittance,  he  clearly  had  no  right 
to  receive  them  at  a  subsequent  period ;  nor  could  his  authority 
extend  to  the  receipt  of  them  in  such  a  shape  as  would  preclude 
him  from  handing  over  to  the  lord  the  amount  of  the  fine  as  he 
received  it  The  following  authorities  were  cited: — Parker  v. 
KeU  (3) ;  Gilbert  on  Tenures,  366,  414 ;  Perkins's  Profitable  Book, 
21;  2  Sheppard's  Touchstone,  239;  Lord  St  Leonards*  Handy 
Book,  42;  Story  on  Agency,  ss.  98,  181;  Vanddeur  v.  Bla- 
grave  (4) ;  Viney  v.  Chaplin  (5) ;  Sykes  v.  GtZes  (6) ;  Barker  v. 
Oreenwood  (7)  ;  Williams  v.  Evans.  (2) 


(1)  Law  Kep.  1  0.  P.  186 ;  in  error, 

(4)  17  L.  J.  (Ch.)  45. 

Lftw  Rep.  2  G.  P.  868. 

(5)  27  L.  J.  (Oh  )  434. 

(2)  Law  Rep.  1  Q.  B.  352. 

(6)  5  M.  &  W.  645. 

(3)  1  Ld.  Raym.  658 ;  1  Salk.  95 ; 

(7)  2  Y.  &  C.  Ex.  414. 

12  Mod.  467. 

You  V.                                            2  P 

2 

Gabbbtt. 
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1670  Denman,  Q-C^  in  reply. 

Bridou 

V.  CocKBUBN,  C. J.    I  think  there  was  evidence  in  this  case  which 

entitled  the  jury  to  find  for  the  defendant  There  were  four  ques- 
tions for  consideration.  The  first  was,  whether  Craig,  who  was 
appointed  deputynsteward  for  the  purpose  of  taking  the  admittance 
of  the  defendant^  wasi  as  such  deputy*steward,  authorized  to  re- 
ceive the  money  which  the  defendant  was  bound  to  pay  on  his 
admittance.  It  seems  to  me  that  Mills,  as  steward,  was  entitled  to 
receive  the  fine  on  behalf  of  the  plaintiff;  and,  in  the  absence  of 
any  authority  to  the  contrary,  I  think  that^  when  he  appointed 
Craig  as  his  deputy  to  take  the  defendant's  admittance,  he  autho- 
rized Craig  to  do  all  that  he  himself  had  authority  to  do.  Then 
comes  a  question  of  more  difficulty,  viz*  whether  the  authority  of 
Craig  was  a  continuing  one  until  the  money  was  paid  or  until  the 
authority  should  be  revoked.  That,  as  it  seems  to  me,  was  a 
question  of  fact  which  was  to  be  determined  by  a  conrideration  of 
all  the  circumstances  of  the  case.  The  third  question  is  whether 
the  payment  was  made  to  Craig  in  his  character  of  deputy-steward, 
or  whether  the  cheque  was  handed  to  Craig  as  the  defendant's 
solicitor,  for  the  purpose  of  applying  the  proceeds  in  payment  of 
the  lord's  fine,  the  steward's  fees,  and  his  own  professional  charges. 
That,  again,  is  a  question  of  fact  to  be  judged  of  by  a  reference  to 
all  the  circumstances  of  the  case.  Then  comes  the  last  question, 
— ^whether  the  payment  discharged  the  defendant  as  against  the 
plaintiff,  or  whether  the  form  and  mode  of  it  was  such  as  to  render 
it  invalid.  There  is  no  doubt  that,  where  an  agent  is  authorized 
to  receive  money  for  his  principal,  he  cannot  allow  it  by  way  of 
set-off  in  accounts  between  the  payer  and  himself:  he  must  receive 
it  in  money.  If,  however,  payment  is  made  by  cheque,  and  the 
cheque  is  duly  honoured,  that  is  a  payment  in  cash.  There  is 
nothing  in  the  circumstance  of  a  cheque  being  given  which  in- 
validates the  payment  The  present  case,  however,  is  a  little 
complicated  by  the  fact  of  the  cheque  having  been  crossed.  It 
appears  that  the  defendant,  at  Craig's  request,  crossed  the  cheque 
with  the  names  of  Craig's  bankers.  Craig's  bankers  got  the  cheque 
cashed,  and  carried  the  amount  to  the  credit  of  Craig's  account 
with  them.    If  Craig's  account  had  not  been  overdrawn,  he  would 
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have  had  the  money.  The  cheque,  therefore,  was  in  point  of  fact  1870 
money.  It  was  the  same  thing  as  if  the  defendant  had  paid  the  BitiDon 
amount  to  Craig  in  cash,  and  Craig  had  paid  in  the  cash  to  his  g^J^,^^ 
account  with  his  bankers,  and  had  forwarded  his  own  cheque  to  the 
lord  or  to  the  steward,  and  the  bankers  had,  in  consequence  of  the 
balance  being  against  him,  declined  to  honour  his  cheque.  If 
Craig  was  authorized  to  receive  the  money,  I  think  the  payment 
to  him  was  a  payment  to  the  plaintiff,  and  that  there  was  nothing 
in  the  mode  of  payment  to  take  the  case  out  of  the  ordinary  rule. 
I  must  own  I  should  not  have  been  surprised  if  on  two  of  the 
questions  the  verdict  had  been  the  other  way.  But,  from  the 
form  in  which  this  case  comes  before  us,  I  do  not  think  we  are 
entitled  to  say  to  what  conclusion  we  should  have  come.  The 
only  question  for  us  is,  whether  there  was  any  evidence  to  support 
the  plea  of  payment  For  these  reasons,  I  have  come  to  the  con- 
clusion that  the  judgment  of  the  Court  of  Common  Pleas  should 
be  reversed. 

Kelly,  C.B.,  and  Channell,  B.,  concurred. 

Blackburn,  J.  I  agree  in  thinking  that  the  defendant  was 
entitled  to  a  verdict  Upon  two  of  the  questions  which  the  jury 
had  to  consider,  viz.  whether  the  plaintiff  had  given  authority  to 
Mills,  and  whether  Mills  had  given  authority  to  Craig,  to  receive 
the  lord's  fine  and  the  steward's  fees,  provided  the  money  had  been 
received  at  the  time  of  the  admittance,  I  should  have  found  as  the 
jury  did.  But  upon  the  questions  whether  there  was  a  continuing 
authority  in  Craig,  and  whether  the  payment  was  made  by  the 
defendant  to  Craig  as  deputy-steward  or  as  his  own  solicitor,  though 
there  was  evidence  upon  which  the  jury  might  find  that  there  was 
such  authority,  I  incline  to  think  that,  if  this  were  a  special  case 
on  which  I  had  to  draw  conclusions  of  fact,  the  conclusion  I  should 
come  to  would  be  the  other  way.  Then  comes  the  question  upon 
which  alone  there  was  a  difference  of  opinion  in  the  Court  below. 
The  majority  of  the  Court  thought  that  the  payment  by  cheque, 
under  the  circumstances,  was  not  sufficient  I  cannot  help  thinking 
that  those  learned  judges  lost  sight  of  the  foundation  of  the  rule 
upon  the  subject  of  payment  through  an  agent.  Where  the  person 
employed  to  receive  the  money  is  a  clerk  or  serviant,  he  must 

2  P  2  2 
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1870  receive  it  himself,  and  must  hand  over  the  money  as  he  receives 
Bbidgib  Jt«  F<^r  instance,  bankers'  and  merchants'  clerks  employed  to  carry 
Gabbbtt  °i<>"®y  ftre  not  trusted  on  the  ground  of  their  solvency.  If  a 
banker's  clerk  employed  to  receive  money  were  to  delegate  to 
another  the  duty  of  receiving  it  for  him,  those  who  paid  the  money 
to  the  person  so  delegated  would  do  so  in  their  own  wrong,  and 
iucur  the  peril  of  being  called  upon  to  pay  it  over  again.  The 
trust  in  that  case  is  a  mere  personal  one.  But,  where  the  autho- 
rity given  is,  to  receive  the  money,  and  then,  not  to  hand  it  over 
in  specie,  but  to  pay  over  an  equivalent  sum,  the  case  is  very 
different  If  a  servant  intrusted  with  his  master's  money  becomes 
bankrupt,  the  money  would  not  belong  to  his  creditors.  But» 
.  where  an  attorney  or  commercial  agent  is  employed  to  receive 
money,  to  be  paid  over  to  his  principal  the  next  day,  it  would,  I 
think,  in  the  event  of  the  bankruptcy  of  the  attorney  or  agent 
whilst  the  money  remained  in  his  hands,  form  part  of  his  general 
assets.  Where  the  person  to  whom  the  money  is  paid  stands  in 
the  relation  of  a  clerk  or  servant,  the  payment  to  him,  whether 
in  cash  or  by  a  cheque  which  is  afterwards  paid,  is  a  good  pay- 
ment to  the  principal.  That  which  took  place  here,  however, 
was  no  more  than  if  the  defendant  had  paid  in  the  money  to 
Craig's  bankers.  That  would  have  rendered  Craig  liable  to  the 
plaintiff  for  the  amount  of  his  fine,  and  would  have  discharged  the 
defendant ;  and  the  fact  of  Craig's  account  being  at  the  time  over- 
drawn would  have  made  no  difference.  I  agree  with  my  Brother 
Byles  in  thinking  that  the  payment  in  question  was  a  good  pay- 
ment of  the  fine  to  the  plaintiff. 

Mellob,  J.  I  also  think  the  judgment  of  the  Court  below 
should  be  reversed.  I  agree  that  there  was  evidence  for  the  jury ; 
though  I  must  confess  that  my  own  impression  would  have  been 
in  favour  of  a  verdict  the  other  way.  I  entirely  concur  in  what 
has  fallen  from  my  Brother  Blackburn  upon  the  point  on  which 
there  was  a  difference  of  opinion  in  the  Court  below. 

Lush,  J.,  and  Cleasby,  B.,  concurred. 

Judgment  revenecL 
Attorneys  for  plaintiff:  Ward,  Mills,  dk  Wiiham. 
Attorneys  for  defendant :  MoncJcion  &  Mondkton, 


VOL.  v.]  EASTEB  TBBM,  XXXm  VIOT.  457 


COCKLE  tr.  THE  LONDON  AND  SOUTH  EASTERN  RAILWAY  lg70 

COMPANY.  K^  10. 

Negligence — Railway  Company — Invitation  to  Faasenger  to  aligM — Evidence 

for  the  Jury, 

A  railway  train  was  drawn  up  at  a  station  so  that  the  last  carriage  was  opposite 
to  a  part  of  the  platform  similar  in  appearance  to  the  rest  of  it,  but  on  to 
which  persons  conid  not  alight,  owing  to  its  receding  from  the  line  of  rails  on 
which  the  carriage  stood  so  that  a  space  of  about  four  feet  intervened  between 
it  and  the  carriage.  The  train  had  come,  finally  to  rest,  but  the  name  of  the 
station  had  not  been  called  out  A  passenger  opened  the  carriage  door  without 
calling  for  assistance  to  the  company's  servants,  and  seeing  the  platform,  and 
supposing  it  to  be  close  to  the  carriage,  stepped  out,  and  fell  and  injured  herself* 
There  were  lights  on  the  other  end  of  the  platform,  but  not  at  the  part  where  she 
got  out ;  and  there  was  evidence  that  it  was  the  fault  of  the  engine  driver  that  the 
carriage  was  not  drawn  up  alongside  of  that  part  of  the  platform  on  to  which 
passengers  could  alight  with  safety.  In  an  action  against  the  railway  company 
for  negligence : — 

Eeld^  per  Brett,  J.,  that  if  the  jury  could  reasonably  say,  upon  the  facts  which 
were  proved  and  might  be  properly  inferred,  that  the  defendants,  having  regard 
to  the  reasonable  safety  of  passengers,  had  done  something  which  they  ought  not 
to  have  done,  or  omitted  to  do  something  which  they  ought  to  have  done,  and 
that  the  plaintiff  had  been  reasonably  careful,  the  Court  could  not  withdraw  the 
case  from  them,  and  that  the  jury  might  have  reasonably  so  said  from  the  Dacts 
proved,  or  to  be  properly  inferred,  in  this  case. 

Per  Montague  Smith,  J.,  that  the  plaintiff  was  bound  to  give  affirmative  evidence 
of  negligence,  and  that  there  was  no  such  evidence  in  this  case,  as  neither  the 
platform,  nor  the  mode  of  managing  the  train,  were  shewn  to  have  been  improper^ 
and  that,  even  if  there  were  evidence  of  negligence,  the  injury  did  not  flow  from  it, 
but  from  the  plaintififs  voluntary  act  in  alighting  at  the  time  and  place  she  did. 

Per  Keating,  J.,  that  the  case  was  concluded  by  authority.  The  cases  shewing^ 
first,  that  a  passenger  alighting  without  an  invitation  to  do  so  does  so  at  his  own  risk ; 
and,  secondly,  that  the  facts  proved  in  this  case  did  not  amount  to  an  invitation. 

Per  Bovill,  C.J.,  that  the  whole  facts  of  the  case  were  to  be  looked  at  together, 
and  that,  first,  the  bringing  the  train  to  a  stand  at  a  place  where  the  plaintiff  would 
be  likely,  from  the  imperfect  light  and  the  appearance  of  the  platform,  to  suppose 
she  might  alight,  was  negligence  ou  the  part  of  the  engine  driver,  the  defendants' 
servant ;  secondly,  the  stopping  of  the  train  under  the  particular  circumstances  was 
evidence  on  which  a  jury  might  infer  that  there  was  an  invitation  to  the  plaintiff 
to  alight ;  and  thirdly,  if  thera  was  such  an  invitation,  there  was  no  necessary  im- 
prudence in  her  alighting  in  the  way  she  did. 

Declaration,  that,  before  and  at  the  time  of  the  committing  of 
the  grievances  thereinafter  mentioned,  the  defendants  were  carriers 
for  hire  on  and  along  a  certain  railway,  to  wit,  from  the  Spa  Boad 
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1870       to  Deptford,  in  and  by  means  of  a  railway  train  of  the  defendants, 
OoosLB      &^d  in  and  along  a  railway  of  the  defendants,  and  the  plaintiff  had 
LoMDOK      ^come,  and  then  was,  a  passenger  of  the  defendants,  to  be  by 
AWD  South   them,  as  such  carriers,  safely  and  securely  carried  and  conveyed 
Railway  Co.  in  and  along  the  said  railway,  in  and  by  means  of  the  said  railway 
train,  on  a  certain  journey,  to  wit,  from  the  Spa  Boad  to  Deptford, 
for  reward  to  the  defendants  in  that  behalf;  yet  the  defendants  so 
carelessly,  negligently,  and  improperly  conducted  themselyes  in  and 
about  carrying  the  plaintiff  on  the  said  journey,  and  in  and  about 
the  management  of  the  said  railway  train,  whilst  the  plaintiff  was 
such  passenger,  that,  by  means  of  the  mere  carelessness,  negligence, 
wrongful  and  improper  conduct  of  the  defendants  in  that  behalf, 
the  plaintiff  was  thrown  and  fell  down  whilst  alighting  from  the 
carriage  in  which  she  was  such  passenger  at  the  Deptford  station, 
where  the  journey  terminated,  and  was  greatly  hurt ;  with  allega- 
tions of  special  damage. 

Plea :  Not  guilty.    Issue  thereon. 

The  case  was  tried  before  Bovill,  CJT.,  at  the  sittings  in  Middle- 
sex, after  Trinity  Term,  1869,  when  the  following  facts  were  proved. 
The  plaintiff  was  a  passenger  by  a  train  from  London  to  Deptford, 
which  left  London  at  11.40  p.m.,  and  travelled  in  the  last  carriage. 
The  platform  at  Deptford  was  of  sufficient  length  for  the  whole 
train  to  have  been  drawn  up  alongside  of  it,  but  in  addition  to  the 
part  at  which  passengers  could  alight,  it  extended  for  some  distance, 
gradually  receding  frojn  the  rails  on  which  the  train  approached. 
The  train  in  question  came  to  a  standstill  with  the  body  of  the 
train  alongside  the  platform,  but  the  last  carriage  was  opposite  the 
receding  part  of  the  platform  at  which  passengers  could  not  alight, 
and  about  four  feet  from  it.  This  end  of  the  platform  was  dark, 
but  there  were  lights  at  the  other  end,  and  there  was  a  dim  light 
in  the  carriage  in  which  the  plaintiff  was.  There  was  no  evidence 
that  the  name  of  the  station  was  called  out,  but  the  plaintiff,  on 
the  train  stopping,  without  calling  to  any  of  the  company's  servants, 
some  of  whom  were  within  hearing,  opened  the  door  and  stepped 
out,  expecting  that  she  should  step  on  to  the  platform,  but,  in  con- 
i9equence  of  the  distance  between  the  carriage  and  the  platform, 
she  fell  on  to  the  rails  instead,  and  was  injured. 

The  superintendent  of  the  station  said,  on  seeing  the  accident,  that 
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it  was  the  fault  of  the  engine  driver  that  the  train  was  not  drawn  up        1870 
further,  so  that  the  last  carriage  should  be  alongside  the  platform,      qockim 
On  these  facts  the  jury  found  a  verdict  for  the  plaintiff,  and  the     lojJJ^u 
judge  reserved  leave  to  the  defendants  to  move  to  enter  a  nonsuit    ^^^  South 
if  there  was  no  evidence  which  ought  to  have  been  left  to  the  jury.  Railway  Go. 

O'Malley,  Q,0.,  having  obtained  a  rule,  pursuant  to  the  leave 
reserved, 

CUbbons  and  Macrae  Moir  shewed  eause.  Any  omission  of  duty 
on  the  part  of  the  defendants,  such  as  not  affording  the  plaintiff 
reasonable  means  of  alighting,  would  render  them  liable  in  this 
action ;  and  if  there  was  any  evidence  of  that,  this  rule  must  be 
discharged.  In  Siner  v.  Oreat  Western  Ry.  Co.  (1),  Hannen,  J., 
said :  ''  I  do  not  doubt  that  it  would  be  negligence  to  bring  a  train 
to  a  stop  in  such  circumstances  as  would  lead  a  person  to  expect 
that  there  was  a  platform."  That  was  exactly  what  happened 
here.  In  the  position  in  which  the  carriage  was  the  plaintiff  could 
see  that  there  wajs  part  of  the  platform  opposite  her,  and,  in  the 
dim  light,  could  not  see  that  it  did  not  come  dose  to  the  carriage 
door.  The  circumstances,  therefore,  amounted  to  an  invitation  to 
the  plaintiff  to  alight  at  a  place  where  there  was  a  hidden  danger. 
In  Siner  v.  Qreai  Western  By.  Co.  (1),  the  plaintiff  knew  that  the 
carriage  was  not  at  the  platform,  and  voluntarily  took  upon  herself 
the  risk  of  alighting  where  she  did.  The  same  remark  applies  to 
flanl  V.  Midland  Ry.  Co.  (2),  and  Harrold  v.  Great  Western  Ry.  Co.  (3), 
in  the  latter  of  which  the  real  question  in  the  case  was,  whether  the 
railway  company  were  bound  to  fence  their  line  at  the  place  where 
the  accident  occurred.  The  case  of  Foy  v.  London,  Brighton^  and 
Sovih  Coast  Ry.  Co.  (4)  is  in  the  plaintiff's  favour,  but  must,  per- 
haps, be  considered  to  have  been  overruled  by  Siner  v.  Great  Wes- 
tern Ry.  Co,  (1)  In  the  case  of  Bridges  v.  North  London  Ry.  Co.  (5) 
the  plaintiff  alighted  while  the  carriage  was  still  in  a  tunnel,  and 

(1)  Law  Bep.  4  Ex.  117.  pensation  for  ike  de^th  of  ber  husband 

(2)  21  L.  T.  (N.  S.)  836.  through    the    defeDdants'    negligence. 

(3)  14  L.  T.  (N.  S.)  440.  The  facts  of  the  ca^e  were,  that  a  train 

(4)  18  C.  B.  (K.  8.)  225.  of  the  defendants',  in  which  the  de- 

(5)  Bridges  v.  North  London  By.  Co.  ceased  was  ti^velli^g,  drew  up  at  the 
This  was  an  action  by  a  widow,  under  Highbury  station ;  the  last  carriage, 
Lord  CampbeU's  Act,  to  recover  com-  in  which  the  deceased  was  sitting,  how- 
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1870       when  he  mnst  have  known  he  was  not  at  the  platfomu    In  Prager 


O^^KUB      V.  Bridol  and  Eoteter  By.  Oo.  (1)  the  plaintiff  might  have  stepped 

Lowiioir      ^^  ^  ^^^  platform  if  he  had  taken  a  long  step,  and  the  position  of 

AND  SocfTH   the  carriage,  therefore,  may  not  have  been  considered  improper. 

Bailwat  Oo.  Here  the  distance  from  the  carriage  was  sach  that  the  plaintiff, 

stepping  out,  necessarily  fell  on  to  the  rails. 

ffMaOey,  Q.G.y  and  F.  M.  White,  in  support  of  the  rule.  The 
circumstances  under  which  a  judge  ought  to  leave  a  case  to  the 
jury  are  well  laid  down  by  Willes,  J.,  in  Ryder  v.  Wombwdl  (2) ;  and 
it  is  clear  that  he  should  not  do  so  unless  substantial  evidence  is  pro- 
duced by  the  party  on  whom  the  onus  of  proof  lies.   Here,  there  was 


ever,  being  in  a  tunnel,  which  termi- 
nates at  the  Btation,  and  not  at  the 
platform.  The  name  of  the  station 
was  called  out  by  a  porter,  and  the 
deceased  immediately  got  out  though 
it  was  dark,  and  fell  on  to  the  rails  and 
was  killed.  The  jury  expressed  a 
strong  opinion  that  the  train  having 
stopped,  and  the  name  of  the  station 
having  been  called  out,  the  passengers 
had  a  right  to  presume  that  they 
might  get  out  Blackburn,  J.,  before 
whom  the  case  was  tried,  however,  non- 
suited the  plaintiff,  with  leave  to  the 
defendants  to  move  to  enter  the  verdict 
for  1200;. 

Jan.  24.  J7.  «7ames,  Q.C,  moved 
accordingly,  and  contended  that  the 
defendants,  having  invited  the  deceased 
to  alight  by  calling  out  the  name  of 
the  station,  were  responsible  for  his 
death,  and  that  at  any  rate  it  was  a 
question  for  the  jury;  but  the  Court 
(Gockbum,  C.J.,  Blackburn,  Mellor, 
and  Lush,  J  J.)  held,  that  the  calling 
out  of  the  name  of  the  station  did  not 
necessarily  entitle  the  passengers  to  get 
out ;  and  that,  under  all  the  circum- 
stances of  the  case,  the  deceased  was 
not  justified  in  doing  so,  and  refused 
the  rule. 

(1)  Frager  y.  Bri&tol  and  Exeter 


Ry,  Co,  This  was  an  action  for  inja- 
ries  received  by  the  plaintiff,  a  passenger 
by  the  defendants*  line,  through  their 
alleged  negligeuce.  The  carriage  in 
which  the  plaintiff  was  riding  drew  up 
opposite  the  platform  at  a  part  where 
it  curved  back  from  the  line,  so  that 
there  was  an  interval  of  about  two  feet 
between  the  carriage  and  the  platform. 
The  train  had  stopped  and  the  name  of 
the  station  been  called  out,  and  the 
plaintiff  stepped  out  and  fell  between 
the  carriage  and  the  platform  and  was 
injured.  A  good  deal  of  evidence  was 
given  as  to  the  ciicumstances  of  the 
accident  and  the  knowledge  of  the  plain- 
tiff of  the  peculiarities  of  the  station. 
A  verdict  having  been  found  for  the 
plaintiff,  a  rule  was  obtained  to  enter  a 
nonsuit  on  the  ground  that  there  was 
no  evidence  to  go  to  the  jury. 

Prideaux,  Q,C,,  Edlin,  Q.O.,  and 
Bowen^  shewed  cause. 

Sir  J.  KarUake,  Cole,  Q.  a,  Zcyes, 
Q.Ct  and  Murch,  supported  the  rule. 

The  Coubt  (Kelly,  G.B.,  Martin  and 
Pigott,  BB.)  made  the  rule  absolute 
upon  the  special  facts  of  the  case,  rely- 
ing mainly  upon  the  conduct  of  the 
plaintiff  amounting  to  contribntoxy 
negligence. 

(2)  Law  Bep.  4  Ex.  89. 
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nothing  in  the  facts  which  proyed  negligence  on  the  part  of  the        1870 
defendants.    There  was  no  evidence  that  the  train  would  not  have      n^^^.^ 
been  drawn  up  further  if  the  plaintiff  had  waited  ;  and  the  part  of     -^^ 
the  platform  opposite  the  carriage  was  not  a  part  that  ever  was  or    ^^  South 
could  be  used  for  passengers  to  alight ;  and  the  fact  that  it  was  Bailwat  Co. 
dark,  while  there  were  lights  beyond,  should  have  shewn  to  the 
plaintiff  that  it  was  not  intended  that  she  should  alight    The  plain- 
tiff moreover,  was  clearly  guilty  of   contributory  negligence  in 
getting  out  when  she  did ;  she  should  have  waited  till  the  name  of 
the  station  had  been  called  out,  or  there  had  been  some  other 
invitation  to  her  to  alight,  or  she  should  have,  at  least,  called  to 
some  of  the  company's  servants,  who  were  proved  to  have  been 
within  hearing,  and  who,  if  she  had  waited,  would,  no  doubt,  have 
come  to  her  assistance. 

[Brett,  J.    In  the  case  of  Petty  v.  Great  Western  By,  Co.  (1), 
which  was  heard  at  Manchester,  and  in  which  the  circumstances 


(1)  Petty  V.  Great  Western  By,  Co. 
This  was  au  action  brought  in  the 
Court  of  Exchequer  foriujuries  received 
by  the  plaiDtiif,  a  passenger  by  the  de- 
fendants* line,  tbrough  their  negligence. 
The  train  in  which  the  plain tifif  was  tra- 
velling was  a  long  one,  and  when  it 
stoppiid  at  the  station  at  which  the  plain- 
tiff wislied  to  alight,  the  carriage  in 
which  the  plaintiff  was  riding  was  be- 
yond the  platlorm,  and  opposite  a  white 
path  used  by  the  porters  for  going  to  a 
signal-box,  which  in  the  dusk  looked 
like  a  cou  tin  nation  of  the  platform. 
The  train  was  finally  stopped,  aod  the 
porters  having  called  out  the  name  of 
the  station  both  before  and  after  it 
stopped,  the  plaintiff  got  out,  and  fell, 
and  was  injured.  Willes,  J.,  before* 
whom  the  case  was  tried,  left  several 
questions  to  the  jury,  who  found  them 
all  in  favour  of  the  plaintiff,  and  leave 
was  reserved  to  the  defendants  to  move 
to  enter  a  nonsuit  on  the  ground  that 
there  was  no  evidence  to  go  to  the  jury. 
A  rule  having  been  obtained  accordingly, 
and  cause  shewn,  Martin,  B.,  thought 


there  was  evidence,  and  that  the  rule 
should  be  discharged.  Bramwell,  B., 
thought  that  there  ought  to  be  a  new 
trial,  because  the  question  had  not  been 
distinctly  left  to  the  jury  whether  the 
plaintiff  really  thought  that  the  white 
path  was  the  platform,  considering 
that  otherwise  he  ought  to  have  seen 
the  danger,  or,  if  it  was  too  dark  to  do 
so,  ought  not  to  have  got  out  in  the  dark. 
Pigott,  B.,  thought  there  was  no  evi- 
dence, and  that  the  rule  should  be 
made  absolute.  The  Court  being  thus 
divided,  the  case  was  sent  down  for  a 
new  triaL  On  the  new  trial,  before 
Brett,  J.,  the  jury  found  that  the 
plaintiff  did  mistake  the  path  for  the 
platform,  but  that  he  had  been  guilty 
of  contributory  negligence  in  the  mode 
in  which  he  got  out,  and  the  verdict 
was  entered  for  the  defendants.  The 
defendants  obtained  a  rule  again  for  a 
new  trial,  Brett,  J.,  having  expressed 
himself  dissatisfied  with  the  verdict, 
but  the  case  was  finally  settled  before 
the  rule  was  argued. 
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1870        were  very  similar  to  the  present,  Willes,  J.,  left  the  case  to  the  jury, 

Q^^^      and  the  Court  of  Exchequer  refused  to  enter  a  nonsuit,  but  sent 

,  *•  the  case  down  to  a  new  trial,  that  the  jury  might  say  whether  the 

AND  South   plaintiff  believed  that  the  place  at  which  he  alighted  was  the 

Bailwat  CJo.  platform.     On  the  second  trial,  before  me,  the  jury  held  that 

he  did,  but  that  there  was  contributory  negligence  in  the  way  in 

which  he  got  out] 

Without  going  through  all  the  cases,  those  of  Prater  v.  Bristol 
and  Exeter  Ry.  Co.  (1),  and  Bridges  y.  North  London  By.  Co,  (2), 
are  precisely  in  point. 

Bbett,  J.  I'  am  of  opinion  that  there  was  evidence  to  go  to 
the  jury  in  this  case.  In  order  to  discover  if  this  was  so,  I  think 
it  is  first  necessary  to  consider  what  are  the  propositions  which  the 
judge  ought  to  lay  down  to  the  jury  in  such  a  case  as  the  present, 
and  what  it  is  which  the  plaintiff  is  required  to  prove.  The  first 
proposition  is,  that  the  defendants  must  have  been  guilty  of  negli- 
gence, and  solely  guilty  of  negligence,  for  a  plaintiff  cannot  recover 
if  he  has  been  guilty  of  contributory  negligence.  The  second  pro*- 
position  I  think  is,  that  the  defendants  have  been  guilty  of  negli>- 
gence  if  they  have  done  anything  which,  having  a  reasonable 
regard  to  the  safety  of  passengers,  they  ought  not  to  have  done,  or 
have  omitted  to  do  anything  which  they  ought  to  have  done.  The 
third  proposition  is,  that  the  plaintiff  in  like  manner  has  been  guilty 
of  contributory  negligence  if  he  has  done  anything  which,  having 
a  reasonable  regard  to  his  own  safety,  he  ought  not  to  have  done, 
or  has  omitted  to  do  anything  which  he  ought  to  have  done. 
These  are  the  propositions  of  law  which  a  judge  should  lay  down 
to  the  jury.  And  I  have  a  strong  feeling  that  a  judge  has  no  right 
to  go  further  in  controlling  the  jury,  but  that  he  haa  a  right  to 
consider  whether  the  facts  are  such  that  a  jury  could  not,  without 
acting  contrary  to  reason,  find  the  propositions  I  have  stated  in 
favour  of  the  plaintiff;  if  they  could  not,  there  is  no  case  for  the 
jury.  If  they  could  the  judge  can  go  no  further,  but  must  leave 
the  case  to  them ;  he  has  no  right  to  act  on  his  own  opinion  and 
interfere  any  more  with  their  decision. 

The  first  question  here,  therefore,  is,  whether  upon  the  facts 

(I)  Ante,  p.  460,  note  (1).  (2)  Ante,  p.  459,  note  (5). 
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proTed,  and  upon  what  a  jury  might  properly  infer  from  them,  it        1870 
is  contrary  to  reason  for  them  to  have  said  that  the  company  had      Cooklb 
done  something  which,  having  a  reasonable  regard  to  the  safety  of     lo^w 
passengers,  they  ought  not  to  have  done,  or  have  omitted  to  do    ^^  Socth 
something  which,  having  reasonable  regard  to  the  safety  of  pas-  Railway  Ca 
sengers,  they  ought  to  have  done. 

Now  the  facts  proved  at  the  trial  were  that  the  defendants'  ser- 
vant, the  driver  of  the  engine,  brought  the  train  to  a  standstill  in 

» 

such  a  position,  that  the  body  of  the  train  was  at  a  known  stopping 
place  at  the  station,  but  a  part  of  the  train  was  not  brought  up  to 
it,  and  at  such  part  it  was  dark.  The  question,  therefore,  is, 
whether  on  those  facts  and  on  what  may  be  inferred  from  them,  it 
was  contrary  to  reason  for  the  jury  to  say  that  the  defendants' 
servants  had  omitted  to  do  something  which,  having  a  reasonable 
regard  to  the  safety  of  passengers,  they  ought  to  have  done,  or 
done  anything  which  they  ought  not  to  have  done.  I  think  it 
was  not  contrary  to  reason ;  so  far  from  it,  that  if  I  import  into 
the  case  my  own  knowledge,  I  should  say  there  was  negligence  on 
the  part  of  the  company's  servants ;  but  I  do  not  think  that  I  am 
authorized  to  do  so.  It  is  sufficient  that  I  cannot  say  that  it 
is  contrary  to  reason  to  hold  that  there  was.  The  second  question 
is  whether,  on  the  facts  proved  and  on  what  the  jury  might  infer 
from  them,  it  was  contrary  to  reason  for  them  to  find  that  the  plain- 
tiff, having  regard  to  what  were  reasonable  means  for  her  to  adopt 
for  her  own  safety,  had  done  anything  she  ought  not,  or  omitted  to 
do  anything  which  she  ought,  to  have  done.  The  facts  are  that  the 
plaintiff,  after  the  train  stopped,  opened  the  door  and  stepped  out„ 
but,  there  being  no  platform  at  the  place,  she  fell  and  was  injured. 
It  is  said  that  the  plaintiff  ought  to  have  waited  for  an  invitation  to 
get  out,  and  it  is  urged  that  she  ought  not  to  have  got  out  till  the 
door  was  opened,  and  ought  to  have  called  a  porter  for  that  pur- 
pose, and  that  if  she  had  waited  a  minute  or  two  there  would  have 
been  officials  ready  to  assist  her.  All  these,  I  think>  are  strong 
observations  for  the  consideration  of  the  jury,  but  it  comes  back  to 
this, — can  I  say  on  what  was  proved,  that  a  finding  of  the  jury  that 
the  conduct  of  the  plaintiff  was  reasonably  prudent  was  contrary  to 
reason  ?  I  cannot  say  so,  and  therefore  I  think  it  was  a  matter  for 
the  jury  to  decide,  and  which,  if  I  decided,  1  should  go  beyond 
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1870  my  province.  Therefore,  apart  from  authority,  I  should  haye  a 
OooKLB  Btrong  feeling  that  it  would  be  an  usurpation  of  the  province  of  the 
LoirooH  J^^  ^  direct  a  nonsuit  in  this  case.  Then,  as  to  authority,  Siner 
AND  South  y,  Qreat  Wedem  By.  Co.  (1)  is  the  most  important  case ;  of  that 
Bailwat  Go.  it  is  sufficient  to  say  that  it  was  daylight  at  the  time  of  the  acci- 
dent, and  the  plaintiff  knew  that  the  carriage  was  not  at  the  station ; 
if,  therefore,  any  accident  happened  from  her  getting  out  where 
there  was  no  platform,  she  took  that  risk  upon  herself.  The  case 
of  BridgeB  v.  North  London  By.  Co.  (2)  is  much  nearer,  because 
there  the  accident  was  in  the  dark ;  but  in  that  case  the  carriage 
was  not  out  of  the  tunnel,  and  it  seems  to  me  consistent  with  the 
judgment  in  that  case,  that  the  plaintiff  knew  himself  that  he  had 
not  reached  the  station,  and  that  the  judges  rested  their  judgment 
on  the  fact  of  such  knowledge ;  the  point  argued  was,  that  the 
calling  out  of  the  name  of  the  station  amounted  to  an  invitation 
to  the  passengers  to  alight,  and  necessarily  entitled  the  plaintiff  to 
get  out,  and  the  Court  held  that  it  did  not.  After  what  I  have 
said,  it  will  be  seen  that  I  could  not  have  agreed  to  the  judgment 
in  that  case,  because  I  should  have  thought  the  question  was 
entirely  one  for  the  jury ;  but  if  the  decision  had  depended  solely 
on  that  point,  I  should  have  felt  bound  by  it,  but  I  think  it  is 
reconcilable  with  the  judgment  I  am  giving  in  the  way  I  have 
mentioned.  Now,  let  us  see  how  eminent  judges  have  treated  the 
question :  there  was  a  case  of  WhiitaJcer  v.  Manchester,  Sheffidd, 
and  Lancashire  By.  Co.  (3),  tried  at  Manchester,  in  which  the  cir- 
cumstances were  very  similar  to  the  present,  and  in  which  Willes,  J., 

(1)  Law  Hep.  4  Ex.  117.  tion,  and  the  plaintiff  having  got  out  on 

(2)  Ante,  p.  459,  n.  (5).  to  the  para|)et  in  the  bonft  fide  belief 

(3)  WhiUaker   v.  Manchester  and  that  he  was  stepping  on  to  the  plat- 
Bheffidd  Hy.  Co,    This  was  an  action  form,  fell  over  and  was  injured.  The 


for  injuries  received  through  the  negli-  was  tried  before  Willes,  J.,  and  the  jury 

genoe  of  the  defendants  in  carrying  the  having  found  a  verdict  for  the  plaiutifi^ 

plaintiff,  by  wliich    he  was    injured,  a  rule  was  obtained  for  a  new  trial  on 

The  train  in  which  the  plaintiff  was .  the  grounds  of  njisdiiection  in  leaving 

riding  was  allowed  by  the  engine  driver  the  case  to  the  jury,  and  that  the  verdict 

to  overshoot  the  platform,  so  that  the  was  against  the  wei«^t  of  evidence. 

carriage  in  which  he  was  sitting  was 

opposite  to  the  parapet  of  a  bridge  be-  June  7.  Hciker^  Q.C,  and  Lundey 

yond  the  platlorm,  the  top  of  which  in  Smith,  shewed  cause. 

the  dusk  looked  like  the  platform ;  the  Davinm,    Q.C.^  and   (7.    Orompicn^ 

porters  called  out  the  name  of  the  sta-  supported  the  rule. 
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refused  to  nonsuit  the  plaintifiF.    Again,  in  Petty  v.  Oreai  Western        1870 
By.  Co.  (1),  the  train  was  brought  to  a  standstill  in  such  a  position      Cooklo 
that  some  of  the  carriages  were  short  of  the  platform,  and  at  a     lo^, 
place  where  it  was  dark,  the  name  of  the  station  was  called  out,   am©  Sooth 
and  the  plaintiff  got  out  and  was  injured.    Willes,  J.,  left  the  case  Bailwat  Co. 
to  the  jury,  and  when  the  case  was  moved  in  the  Court  of  Exche- 
quer, the  Court  refused  to  enter  a  nonsuit,  but  sent  the  case  down 
for  a  new  trial,  because  one  question  which  they  considered  mate- 
rial had  not  been  left  to  the  jury.    In  that  case  there  was  the 
authority,  therefore,  of  Willes,  J.,  and  the  Court  of  Exchequer, 
that  the  question  was  one  for  the  jury,  and  it  is  strongly  confir- 
matory of  the  yiews  I  have  expressed.    I  think,  therefore,  the  rule 
should  be  discharged. 

Montague  Smith,  J.  I  think  the  rule  ought  to  be  made  abso- 
lute. I  think  there  was  no  evidence  of  negligence  on  the  part  of  the 
defendants.    I  can  find  no  evidence  on  the  subject  except  the  fact 


Bovnx,  C.J.  In  tbis  case  there  was 
dear  evidence  of  an  invitation  to  the 
plaintiff  to  alight  at  a  dangerous  place. 
The  train  was  stopped,  and  the  name  of 
the  station  called  out  before  and  after* 
wards ;  it  is  not  a  matter  of  law,  but  a 
question  for  the  jury,  whether  the  call- 
ing out  of  the  name  of  a  station  amounts 
under  all  the  circumstances  to  an  in- 
vitation to  alight:  the  plaintiff,  too, 
was  led  to  believe  by  the  form  of  the 
parapet  that  there  was  a  platform  for 
him  to  get  out  on  to,  which  distinguishei 
this  case  from  Bridget  y.  North  London 
By,  Co.  (ante,  p.  459,  n.  (5)).  There  was, 
moreover,  evidence  of  negligence  of  the 
engine  driver,  in  not  stopping  at  the 
platform,  but  allowing^  the  carriage  in 
which  the  plaintiff  was  to  overshoot  it. 
The  rule  ought,  therefore,  to  be  dift- 
diaiged. 


WniAS,  J.  I  am  of  the 
opinion.  The  substance  of  the  case  is 
that  the  defendants  having  i^reed  to 
carry  the  plaintiff  safely,  and  afford  him 


easonable  means  of  alighting,  througb 
the  negligence  of  their  servants  induced 
him  to  believe  that  he  might  get  out  at 
a  place  which  was  a  trap,  and  he,  get- 
ting  out  bon&  fide  nnder  that  belief, 
was  precipitated  into  a  road  which 
caused  the  injury.  The  defendants 
are,  according  to  the  ordinary  rules  of 
law,  estopped  from  saying  that  he  acted 
unreasonably  in  doing  what  he  was 
led  to  do  by  their  conduct.  I  think 
this  case  quite  distinguishable  from 
the  case  of  Bridges  y.  North  London 
By.  Co.  (ante,  p.  459,  n.  (5)),  though  I 
must  not  be  supposed  to  say  that  I  agree 
with  the  majority  of  the  Court  in  that 
case,  remembering  the  necessity  of 
keeping  distinct  the  questions  of  fact 
and  law,  and  I  cannot  now  understand 
how  it  could  be  said  as  a  matter  of  law 
that  the  calling  out  of  the  name  of  the 
station  was  not  an  invitation,  since  the 
inference  to  be  drawn  from  it  must 
depend  upon  aQ  the  circumstances  of 
the  case. 
(1)  Ante,  p.  461,  note. 
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1870  that  the  train  drew  up  short  of  the  platform.  I  do  not  say  that 
GooKLB  there  may  not  be  circumstances  under  which  the  stopping  of  the 
Lo^ir  train  would  be  an  invitation  to  the  passengers  to  alight^  but  I  find 
AM)  South  no  evidence  here  except  the  mere  fact  that  the  train  drew  up :  there 
Bailitat  Co.  18  an  entire  absence  of  the  usual  evidence  of  an  invitation  to  the  pas- 
sengers to  alight,  there  was  no  calling  out  of  the  name  of  the  station 
or  opening  of  tlie  door ;  in  fact,  nothing  but  the  mere  stopping 
to  indicate  that  any  one  might  get  out.  It  is  said  that  there  was 
some  evidence  of  negligence  in  the  fact  that  the  train  was  not 
drawn  up  to  the  platform,  but  I  find  Mellor,  J.,  in  Siner  v.  Great 
Wedem  By.  Co.  (1),  said :  "  The  mere  fact  of  the  carriage,  in 
which  the  plaintiffs  were,  being  beyond  the  end  of  the  platform, 
proves  no  more  than  that  there  was  less  safety  than  otherwise 
there  would  have  been ;  but  it  is  notorious  that  the  exigencies 
of  trafiSc  must  sometimes  require  trains  of  such  length  as  to  go 
beyond  the  limits  of  an  ordinary  station-platform.  Again,  the 
defendants  might  have  been  requested  to  back  the  train,  but  there 
is  no  evidence  that  any  such  request  was  made  or  intended  to  be 
made/'  I  find  no  affirmative  evidence  of  any  failure  on  the  part  of 
the  defendants,  and  there  was  an  absence  of  any  evidence  to  shew 
that  the  platform  was  improperly  constructed ;  no  skilled  witnesses 
were  called  to  shew  that  it  was  so,  or  that  passengers  might  mistake 
this  place  for  one  where  they  might  alight,  and  I  do  not  think  even 
the  plaintiff  says  that  she  was  deceived  by  its  appearance.  I  think, 
therefore,  there  is  no  evidence  of  the  improper  construction  of  the 
platform,  or  of  the  train  being  so  drawn  up  as  to  induce  the  plain- 
tiff to  alight  at  a  dangerous  place ;  indeed  there  was  an  absence  of 
the  usual  indications  of  arrival. 

But,  moreover,  I  think  the  rule  should  be  made  absolute  on  an- 
other ground :  it  seems  to  me  that  the  damage  did  not  flow  from 
the  defendants'  negligence,  if  there  was  any.  If  there  is  neghgence 
and  anything  in  the  nature  of  a  hidden  danger,  that  may  give  a 
cause  of  action,  but  not  if  there  is  contributory  negligence ;  nor  for 
damages  for  personal  injury,  unless  it  flows  from  the  negligence. 
It  seems  to  me  that  the  plaintiff  did  contribute  to  this  accident, 
and,  in  fact,  that  the  injury  was  occasioned  by  her  own  act.  The 
company  gave  her  no  invitation  to  alight,  and  the  plaintiff,  in  the 

(1)  Law  Bep.  4  £x.  117. 
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absence  of  all  the  usual  indications  that  she  might  do  so,  chose  to       1870 

alight  at  a  place  which  was  dark,  and  which  was  not  used  and      Cogxli 

could  not  be  used  for  passengers.    She  seems  to  hare  got  out  at     Lo^^y 

once,  before  there  was  time  for  any  one  to  come  up,  and  without   ^Jd  South 

calling  out  so  that  any  one  might  come  to  her  assistance.  It  seems  Bailwat  Co. 

to  me,  therefore,  that  the  injury  came  from  her  own  imprudent  act, 

and  this  does  not  rest  on  any  disputed  facts,  but  simply  on  her  own 

evidence.    These  cases  must  depend  upon  their  own  facts,  but 

clearly  it  is  for  the  judge  to  see  that  there  is  affirmative  evidence 

laid  before  the  jury  on  the  part  of  the  party  on  whom  the  onus  of 

proof  lies :  Ryder  v.  WombweU.  (1)    No  doubt  different  views  may 

be  taken   as  to  the  amount  of  evidence,  that  should  be  left  to 

them ;  but  each  judge  must  act  on  his  own  opinion  subject  to  the 

correction  of  the  Court,  for  whom  in  the  present  case  the  point  ha» 

been  reserved.    For  the  aboye  reasons,  I  think  there  was  here 

not  enough  affirmative  evidence  of  negligence  on  the  part  of 

the  defendants  to  be  left  to  the  jury ;  and  if  there  were,  that  this 

injury  did  not  arise  from  such  negligence.    I  do  not  say  that  if 

there  had  been  an  invitation  by  the  defendants  to  the  plaintiff 

to  alight,  they  would  not  haye  been  liable,  but  here,  I  think,  there 

was  no  evidence  of  such  an  invitation. 

Keating,  J.  In  this  case  the  Lord  Chief  Justice  having  left  the 
case  to  the  jury,  reserved  leave  to  the  defendants  to  move  to  enter 
a  nonsuit  on  the  ground  that  there  was  no  evidence  which  he  ought 
to  haye  left  to  the  jury.  NoW|  there  can  be  no  doubt  that  a  series 
of  decisions  have  decided  that  the  question  whether  there  is  evidence 
upon  which  the  jury  can  properly  and  reasonably  find  a  verdict  for 
the  plaintiff,  is  for  the  judge  under  the  supervision  of  the  Court,  and 
the  moment  that  proposition  is  affirmed  it  introduces  an  almost 
necessary  conflict  of  opinion  upon  the  facts,  because  the  question 
whether  there  is  evidence  of  the  plaintiff's  case  must  oblige  the 
Court  to  weigh  the  facts.  Had  this  been  res  integra,  I  should 
be  strongly  of  opinion  that  there  was  evidence  to  go  to  the  jury, 
but  I  think  the  question  is  concluded  by  authority,  and  that  upon 
that  ground  this  rule  should  be  made  absolute.  Although  the 
authorities  differ  in  some  respects,  I  think  they  do  not  in  substance. 

(1)  Law  Bep.  4  Ex.  39. 
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1870  In  a  lat^e  class  of  cases  the  question  has  been,  whether  there  was 
OooKLB  anything  in  the  nature  of  an  inyitation  to  the  plaintiff  to  alight. 
j^^^  And  I  think,  as  far  as  one  can  extract  any  rule  from  them,  it  is  that 
jLHD  SomrH  if  there  be  no  invitation  to  the  passenger  to  alight,  he  does  so  at  his 
Bau^wat  Co.  own  risk ;  this  is,  perhaps^  not  so  absolutely  under  all  circumstances, 
but  it  is  a  general  rule.  Was  there,  then,  anything  amounting  to 
an  invitation  here?  The  train  was  drawn  up,  the  plaintiff's  carriage 
being  at  some  distance  from  the  platform,  which  was  at  that  part 
imperfectly  lighted ;  there  was  no  calling  out  of  the  name  of  the 
station,  no  opening  of  doors,  and  an  absence  of  any  evidence,  that  I 
can  see,  beyond  the  mere  fact  of  the  stoppage  of  the  train,  of  any- 
thing that  would  amount  to  an  invitation  to  the  plamtiff  to  alight 
Now  the  stoppage  of  the  train,  even  though  accompanied  by  the 
calling  out  of  the  name  of  the  station,  has  been  held  not  sufficient  to 
amount  to  an  invitation.  No  doubti  as  has  been  put  by  my  Lord 
Chief  Justice,  in  this  case  there  was  an  imperfect  lighting  of  the 
platform,  and  the  plaintiff  might  in  consequence  have  thought  that 
she  was  stepping  on  to  it ;  but,  it  not  having  been  shewn  by  evidence 
that  the  shape  of  the  platform  was  improper,  I  do  not  think  the 
shape  of  it,  or  tlie  effect  it  might  produce  on  the  plaintiff's  mind, 
would  turn  what  was  not  an  invitation  into  one.  Then,  has  there 
been  contributory  negligence  ?  If  there  was  an  absence  of  invita- 
tion, the  cases  shew  that  passengers  alight  at  their  own  peril.  Here 
the  plaintiff  opens  the  door  herself  and  steps  short  of  the  platform, 
and  thus  the  accident  happens ;  ought  she  not  to  have  kept  her 
seat  ?  The  decisions  tend  to  shew  that  she  ought  Influenced  by 
those  decisions,  I  feel  myself  constrained,  rather  against  my  own 
opinion,  to  hold  that  there  was  not  evidence  upon  which  a  jory 
could  reasonably  and  properly  have  found  a  verdict  for  the  plaintiff. 

BoviLL,  C.  J.  I  much  regret  that  the  Court  should  be  equally 
divided  in  opinion  upon  this  case.  I  cannot  find  any  case  which 
directly  decides  the  present  question,  and  the  differences  of  opinion 
on  the  Bench  as  to  the  inference  to  be  drawn  from  the  facts  seem  to 
me  to  shew  that  it  ought  to  have  been  left  to  the  decision  of  a  jniy. 
What  might  be  sufficient  evidence  in  one  case  might  in  another 
not  be  such  as  a  jury  should  act  upon.  As  an  illustration,  I  will 
take  the  question,  What  is  an  invitation  to  alight  ?    In  some  cases, 
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the  question  has  been  raised  as  a  question  of  law,  whether  the  call-        1870 
ing  out  of  the  name  of  the  station  amounts  to  an  invitation  to  the  •  cocki^b 
passengers  to  alight ;  but  it  seems  to  me  that  it  may  or  may  not      lox'i>on 
amount  to  such  an  invitation  according  to  the  time  at  which  it   ^^^  South 
takes  place,  the  position  of  the  train,  and  the  nature  of  the  station ;  Railway  Co. 
if  the  name  is  called  out  while  the  train  is  in  motion  that  clearly 
does  not  amount  to  an  invitation  to  alight ;  if  the  train  has  been 
brought  to  a  standstill  and  the  porters  pass  from  carriage  to  car- 
riage, calling  out  the  name  of  the  station,  that  might  be  an  invi- 
tation to  the  passenger  to  get  out.    I  think  it  should  be  decided 
by  a  jury  to  which  class  each  case  belongs,  taking  into  consideration 
all  the  facts  connected  with  it.    In  the  same  way,  I  think  there 
may  be  circumstances  under  which  the  mere  stopping  of  the  train 
may  amount  to  an  invitation  to  the  passengers  to  alight,  while 
there  are  other  cases  in  which  it  would  not ;  thus,  if  a  train  in  the 
course  of  the  journey  stops,  but  not  at  a  station,  there  is  no  such 
invitation ;   if,  on  the  other  hand,  it  stops  at  one  of  the  large 
metropolitan  stations,  or  at  the  terminus,  then,  I  think,  that  the 
mere  fact  that  it  has  been  brought  to  the  ordinary  place  for  stop- 
ping, and  has  stayed  there  a  reasonable  time,  might  amount  to 
such  an  invitation.     Who  is  to  determine  whether  it  does  so  or 
not  ?    It  seems  to  me  that  this  must  be  determined  by  the  jury. 
So,  if  it  be  a  station,  which  is  not  a  terminus,  it  seems  to  me  that, 
looking  at  the  traffic  and  the  nature  of  the  station,  the  stoppage 
of  the  train  there  may  or  may  not  amount  to  an  invitation;  and 
of  this  again,  I  think  the  jury  are  the  right  persons  to  judge.*    In 
short,  it  seems  to  me  to  be  impossible  to  say,  as  matter  of  law,  that 
either  the  stopping  of  a  train,  or  the  calling  out  the  name  of  the 
station,  may  not  be  an  invitation  to  alight 

In  this  particular  case  there  was  no  calling  out  of  the  name  of 
the  station,  but  there  was  a  drawing  up  of  the  train  at  Deptford, 
which  was  a  station  at  which  the  train  usually  stopped ;  it  was  a 
short  distance  from  the  last  station  on  a  metropolitan  line  where 
there  was  considerable  traffic ;  the  name  of  the  station  was  not 
called  out,  probably,  because  the  passengers  would  be  well  ac- 
'  quainted  with  it.  The  train,  in  point  of  fact,  did  not  draw  up  at 
the  proper  place,  and  it  appeared  from  the  statement  of  the 
superintendent,  that  this  arose  from  the  fault  of  the  engine- 

VoL.  V.  2  Q  2 
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ig70  diiTer.  The  platfonn  was  long  enongli  for  the  train,  but  at 
c^nrmrm  ^^i^  ^^^  ^^  retired  BO  as  to  leave  a  space  between  it  and  a 
-  V*         train  oi>poaite  that  part  of  it    It  seems  to  me  there  was  clear 

LoNDoir  ,        **  * 

AimSoimr  evidence  of  negligence  on  the  part  of   the  driver,  from  the 
Railway  Ob.  ^orm  of  the  platform,  the  improper  drawing  up  of  the  train,  and 
the  statement  of  the  superintendent,  and  no  one  who  heard  the 
trial  could  doubt  it.    That,  however,  is  not  sufficient,  unless  it 
was  negligence  that  caused  the  accident ;   now,  on  that  point  all 
that  is  necessary  to  cotmier  is,  whether  there  was  evidence  which  I 
should  have  left  to  the  jury  at  the  trial.    I  thought  there  was, 
and   it  was  agreed  that  the  verdict  should  be  entered  for  the 
plaintiff,  with  leave  to  the  defendants  to  enter  a  nonsuit.    Mr. 
White  has  argued  as  if  the  negligence  depended  on  some  one 
particular  point ;  but  it  seems  to  me  that  we  should  look  at  all 
the  facts  together.     It  is  not  suggested  that  the  platform  was, 
in  itself,  improper,  or  the  line  of  rail  improper  in  relation  to 
it ;   but  the  driver,  bringing  the  train  up  to  the  station,  as  a 
servant  of  the  company  was  aware  of  the  construction  of  that 
station,  and  knew  that  if  he  brought  the  train  up  to  the  platfonn, 
which  was  of  ample  length,  the  passengers  could  alight  in  safety, 
and  that  if  he  brought  it  up  short  of  the  platform,  passengers  might 
be  deceived  into  thinking  they  could  get  out  at  a  place  where  they 
could  not  really  do  so  safely.    It  was  late  at  night,  and  on  the 
train  arriving  at  the  station,  the  engine-driver  could  see  that  one 
part  of  the  station  was  well  lighted  and  another  part  insufficiently 
lighted ;  he  also  knew  that  there  was  a  faint  light  in  the  carriage 
in  which  the  plaintiff  was,  and   the  accident,  I  consider,  arose 
from  the  circumslance  that  the  train  was  drawn  up  at  a  place 
which,  with  reference  to  the  platform  and  the  light,  was  such  that 
the  plaintiff  could  see  the  platform  and  not  the  chasm  between  it 
and  the  train,  and  was  induced  therefore  to  believe  she  had  been 
brought  to  the  platform  and  might  alight ;  and  if  there  was  evidence 
of  that,  there  was  evidence  from  which  the  jury  might  reasonably 
infer  that  it  was  negligence  from  which  the  injury  arose.    Again, 
there  was  evidence  that  the  train  was  brought  up  to  the  part  of  the 
platform  I  have  described,  and  stopped  there,  and  the  train  did 
not  afterwardadraw  up  farther ;  there  was  no  evidence  that  it  was 
a  pceUminary  sto^qpage,  but  strong  evidoice  that  it  was  a  final 
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«to{^age  at  that  station,  and  if  there  was  an  inyitation  to  descend,  1870 
it  was  to  do  so  in  a  place  of  great  danger,  which  the  company  knew  Cooklk 
to  be  one  of  great  danger ;  but  of  the  nature  of  which  the  plaintiff  jjoSwss 
was  entirely  ignorant.  I  think,  there  was  evidence  for  the  jnry  y°^™ 
not  only  of  negligence  on  the  part  of  the  defendants,  but  also  of  an  Bailwat  Oo. 
inyitation  to  the  plaintiff  to  descend  at  a  place  which  was  dan- 
gerous, and  which  therefore  caused  the  accident.  If  that  be  so, 
ihere  is  still  another  question,  viz.,  whether  the  evidence  with 
respect  to  the  contributory  negligence  on  the  part  of  the  plaintiff 
was  so  clear  that  the  jury  were  bound  to  find  that  the  plaintiff,  by 
ordinary  care,  could  have  avoided  the  accident.  That  seems  to 
me  much  mixed  up  with  the  other  questions ;  because,  if  the  train 
was  brought  up  to  the  platform  and  an  invitation  was  given  to  the 
plaintiff  to  alight,  she  was  at  liberty  to  assume,  and  it  is  clear  she 
•did  assume,  that  in  stepping  out  of  the  carriage  she  would  be  step- 
ping out  on  the  platform,  and  not  knowing  the  danger,  there  would, 
in  my  ophiion,  be  no  negligence  on  her  part,  or  at  all  events,  I 
think  the  jury  would  be  justified  in  coming  to  that  conclusion. 
In  that  respect  this  case  differs  from  Peity  v.  Chreat  Western  By. 
Co.  (1),  in  which  the  Court  of  Exchequer  sent  the  case  down  to  a 
new  trial,  that  the  jury  might  find  whether  the  plaintiff  did  believe 
she  was  stepping  on  to  the  platform.  Several  cases  have  been  relied 
upon  on  the  part  of  the  defendant  upon  both  points,  but  after  care- 
fully considering  them  it  seems  to  me  that  they  are  all  distinguish- 
able and  that  there  is  no  case  which  is  precisely  like  the  present  one, 
•or  which  must  necessarily  govern  our  decision.  In  the  case  of  Plant 
T.  Midland  By.  Co.  (2),  the  plaintiff  knew  that  he  was  descending  at 
SL  place  which  was  not  the  platform,  and  he  knew  therefore  the  danger 
he  ^was  running ;  in  the  case  of  Bridges  v.  North  London  By.  Co.  (3), 
the  train  had  stopped  but  not  at  a  platform ;  the  carriage  was  in  the 
tunnel  and  in  the  dark,  and  there  was  nothing  to  lead  the  plaintiff 
to  think  he  was  descending  on  to  the  platform,  and  in  that  respect 
it  differed  from  the  present  In  Harrold  v.  Great  Western  By. 
fh.  (4),  the  plaintiff  knew  the  train  had  overshot  the  platform, 
and  in  Siner  v.  Chreai  Western  By.  Co.  (5),  the  female  plaintiff  was 

(1)  Ante,  p.  461,  note.  (4)  14  L.  T.  (N.  3.)  44a 

(2)  21  L.  T.  (N.  S.)  SSe.  (5)  Law  Rep.  4  Ex.  117. 

(3)  Ante,  p^  459,  n.  (5). 

2  Q  2  2 
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^^ also  aware  that  they  were  not  at  the  platfonn,  yet  descended  with 

GooKLB     the  assistance  of  her  hnsband,  and,  thinking  there  was  little  risk, 

LoMDQir      liook  that  risk  upon  herself.    I  think,  therefore,  that  case  is  clearly 

^^nu^   distinguishable,  and  that  there  is  no  authority  which  lays  down  any 

Railway  Co.  principle  which  rendered  it  necessary  to  withdraw  this  case  from 

the  jury,  and  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 

The  Court  being  equally  divided,  the  rule  drops. 

F.  M.  Whiidf  for  the  defendants.  There  may  be  some  doubt,  if 
the  rule  drops,  whether  the  defendants  will  be  able  to  appeaL  The 
more  usual  practice  is  for  the  junior  judge  to  withdraw  his  judg* 
ment ;  the  rule  will  then  be  made  absolute,  and  the  plaintiff  will  be 
able  to  appeal. 

Oibbons,  for  the  plaintiff,  contended  that  it  was  unfair  to  the 
plaintiff  that  she  should  have  the  burden  of  the  appeal  cast  upon 
her,  and  that  it  might  affect  her  eventual  right  to  costs. 

BoYiLL,  G.J.  We  will  consider  what  should  be  done ;  but  the 
defendants  are  entitled  to  appeal. 

On  a  subsequent  day,  0*Mdlletf,  Q.C.^  who  appeared  for  the  de* 
fendants,  suggested  that  the  company  would  dispense  with  the 
bail  and  security  required  by  the  Common  Law  Procedure  Act, 
1854, 17  &  18  Vict.  c.  125,  s.  38. 

BoviLL,  C.  J.  In  a  case  of  Levy  v.  Qreen  (1),  which  is  referred 
to  in  Mr.  Day's  Common  Law  Procedure  Act,  3rd  ed.  240, 
the  Court  of  Queen's  Bench,  under  precisely  similar  circum- 
stances,  held  that  the  rule  might  be  considered  as  discharged 
within  the  meaning  of  the  Act,  treating  the  defendant  as  the 
proper  person  to  appeal.  Following  that  precedent,  the  rule  in 
this  case  will  be  considered  as  discharged. 

Keating,  Montague  Smith,  and  Brett,  JJ.,  concurred. 

JBttfe  discharged,  (2) 
Attorney  for  plaintiff:  W.H.Smith. 
Attorney  for  defendants :  E.  P.  Cearns. 

(1)  4  Jur.  (N.  S.)  86 ;  80  L.  T.  241 ;  (N.  S.)  488 ;  Hickman  v.  Cox,  3  a  B. 
6  W.  R.  209.  (N.  S.)  523. 

(2)  And  see  Burnett  y.  Alien,  4  Jur. 
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[IN  THE  EXOHEQIJER  CHAMBER.]  1^70 

BRADLAUGH  v.  DE  BIN.  ^"^  ^'^' 


Bm  of  Exchange — Code  de  Commerce^  arts.  137, 138 — Effect  of  IndwsefiMfnJt  in 

Blank. 

Alt  137  of  the  Code  de  Commerce  requires  that  the  indorsement  of  a  bill  or 
note  shall  be  dated,  express  the  value  received,  and  the  name  of  the  indorsee ; 
and  art  138  provides  that  if  the  indorsement  does  not  comply  with  these  requisi- 
tions, it  shall  not  operate  as  a  transfer  0  the  bill,  but  only  as  a  procuration. 

A  bill  was  drawn  by  A.,  in  Brusseb,  on  the  defendant,  in  London,  and  accepted 
by  the  defendant  in  London.  It  was  afterwards  indorsed  by  A.  in  Brussels,  to 
C.,  and  by  C.  in  Paris  to  D.,  and  by  D.  to  E.,  who  there  indorsed  it  in  blank  to 
the  plaintiff,  who  resided  in  London,  for  the  purpose  of  his  receiving  the  amount 
on  E.'s  account 

The  Court  of  Common  Pleas  held  that  by  the  French  law  the  indorsement  to 
the  plaintifif  gave  him  no  right  to  sue  the  acceptor  in  France,  and  therefore  that 
the  plaintiff  could  not  sue  upon  it  here : — 

Eeldf — reversing  the  judgment  of  the  Common  Pleas, — that  arts.  187, 138,  did 
not  prevent  the  plaintiff  from  suing  the  acceptor  in  France,  and  therefore  that  the 
plaintiff  could  sue  the  acceptor  in  England. 

Triwhey  v.  Vignier  (1  Bing.  N.  C.  151),  discussed. 

Appeal  against  a  decision  of  the  Court  of  Common  Pleas,  making 
absolute  a  rule  to  enter  a  nonsuit.  (1) 

Action  upon  three  bills  of  exchange  for  120Z.,  80Z.,  and  802.,  re- 
spectively, drawn  on  the  28th  and  29th  of  April,  1866,  by  Yan  den 
Bronck  upon  and  accepted,  by  the  defendant,  payable  respectively 
one  month  after  date  to  the  order  of  the  drawer,  and  indorsed  by 
him  to  Emile  Berle,  by  Berle  to  Edward  Herzberg,  by  Herzberg 
to  Gellet,  and  by  Gellet  to  the  plaintiff. 

The  only  material  pleas  were  traverses  of  the  several  indorse^ 
ments. 

The  cause  was  tried  before  Montague  Smith,  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1867.  The  bills  were  drawn  by 
Yan  den  Bronck  in  Brussels,  and  sent  for  acceptance  to  the  defend- 
ant, who  resided  in  London,  and  were  accepted  there  by  the 
defendant,  who  returned  them  to  Yan  den  Bronck. 

The  indorsements  by  Yan  den  Bronck  were  made  at  Brussels ; 
those  of  Berle,  Herzberg,  and  Gellet,  in  Paris.  It  was  found  that 
full  value  had  been  given  for  the  bills  by  Berle.    [The  bills  were 

(1)  Law  Bep.  3  a  P.  638. 
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1870  indorsed  to  tlie  plaintiff  that  he  might  reoeiye  the  proceeds  on 
Bradlaugh  Grellet's  account.] 
!)■  Bnr.  ^^  ^^  objected,  on  the  part  of  the  defendant^  that  indorsements 
in  France  were  invalid  unless  they  complied  with  certain  formali- 
ties  required  by  the  Code  de  Commerce ;  and  he  called  as  a 
witness  a  French  jurisconsult  who  had  practised  law  in  Paris,  and 
who,  on  inspecting  the  bills,  stated  that  the  indorsements  upcm  the 
bills  were  in  the  correct  form  according  to  the  law  of  France,  with 
the  exception  of  the  last  indorsement  on  each  bill,  which  was  in 
blank,  and  invalid  according  to  the  law  of  France ;  that,  being  in* 
valid,  such  last-mentioned  indorsement  only  operated  as  a  procura- 
tion, and  left  the  title  in  the  bills  to  the  party  so  indorsing. 
Articles  137,  138,  of  the  Code  de  Commerce  were  also  cited  by  the 
defendant's  counsel ;  and  it  was  agreed  that  the  whole  of  the  Code 
should  be  considered  as  in  evidence. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plain- 
tiff for  SOU.  12s.,  the  defendant  having  leave  to  move  to  enter  a 
verdict  for  him  on  the  ground  that  the  indorsements  should  ha?e 
been  made  according  to  the  French  law,  and  that  on  each  of  the 
bills  the  last  indorsement  was  not  so  made. 

A  rule  nisi  was  accordingly  obtained  in  Hilary  Term,  1868,  which 
was  made  absolute  at  the  sittings  in  banc  after  Trinity  Term,  1868. 

Lumley  SmUh,  for  the  plaintiff.  The  plaintiff  is  entitled  to  re- 
cover even  if  the  indorsement  gives  no  right  to  sue  by  the  French 
law :  LAd  v.  Tucker.  (1)  And,  assuming  the  bills  in  question  to 
be  foreign  bills,  and  that  they  require  an  indorsement  valid  by 
French  law,  there  is  nothing  in  the  Code  de  Conmierce  to  diaen* 
title  the  plaintiff  to  maintain  an  action  against  the  acceptor. 

a  W.  Wood,  for  the  defendant  By  articles  137  and  138  of  the 
Code  (2),  the  plaintiff  would  be  unable  to  sue  on  the  bills  in 
Franoe.  In  THmhey  v.  Yignier  (3)  it  was  held  that  a  plaintiff 
claiming  under  an  indorsement  in  blank  made  in  Franoe,  as  in 
this  case,  could  not  sue  on  the  bill  in  England. 

(1)  Law  Bep.  8  Q.  B.  77.  meat  n'est  pas  ccsok«mi  asx  diapoBi- 

(2)  AiL  137 :  *'  LVndoBBemeQt  est  tioDS  de  l*arttcle  pr^ctf  ent^  il  n'opte 
datd.  n  exprime  la  valeur  foarnie.  IL  pas  le  tnmsport,  il  n'est  qu'ime  pro- 
fooDoe  le  nom  de  eelni  \  I'ordre  de  qui  il  curation." 

estpaasd."  Article  138 :  "Si  rendosse-         (3)  1  Bang.  K.  C.  151. 
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[CoGKBUBK.  C.J.    The  meainng  of  articles  137  and  138  is  ex-        1870 
plained  in  Paillet,  Manual  de  Droit  Franjais,  vol.  ii.  p.  1140,  B&^xLAxiaH 
ed.  notes  3 — 6.    The  hidoreement  in  blank,  it  seems,  does  not  pass     d,  rhj 
the  pnopeity  in  the  bill,  bat  is  only  a  procnration ;  that  is,  1^ 
indorsee  takes  it  subject  to  all  the  equities,  as  in  the  ease  of  an 
o^erdtte  bill  with  ns.] 

[Blackbitrn,  J.  In  Tvimhey  v.  Vignier  (1),  the  Court  of  Com- 
mon Fleas  seem  to  have  misunderstood  the  opinions  of  the 
adyocates. 

CocKBURN,  C.  J.,  referred  to  BAiarride,  Lettre  de  Change,  vol.  i 
p.  430,  ss.  321, 322.] 

LwnJejf  8mi^  was  not  called  upon  to  reply. 

CocEBURN,  C.J.  What  is  the  law  of  a  foreign  country  is  a 
question  of  fact,  and  not  of  law.  This  has  long  been  recognized 
and  acted  upon.  In  the  present  c«Be>  however,  by  agreement  of 
the  parties,  the  Code  de  Commerce  is  oonsidered  as  in  evidence, 
and,  in  order  to  put  a  proper  constraoticai  upon  its  pioviskns, 
we  may  properly,  I  think,  have  reooarse  to  such  assistance  as  the 
French  jurists  may  afford  us.  With  the  greatest  respect  far  ib» 
high  authority  of  t^e  very  learned  judges  who  presided  oa  the 
occasion,  I  most  say  that  the^decisiott  of  the  Court  in  Trimiey  v. 
Viffnier  (1)  surprises  me.  The  opinions  given  by  the  two  Frendli 
advocates  in  that  case  seem  to  me  to  be  perfectly  reconcQeaUe 
with  each  other.  One  of  them,  that  of  M.  Blanchet,  is  positive 
tisat  the  138th  article  of  the  Code  de  Commerce  is  only  avaiiaible 
on  behalf  of  the  party  making  the  indorsement  in  blank  against 
the  immediate  holder  under  such  indorsement.  And  that  is  not 
negatived  by  the  opinion  of  M.  Yervourt.  I  theiefore  do  not  feel 
myself  bound  by  that  case.  The  question  then  is,  what  is  meant 
by  a  **  procuration "  in  article  138.  I  find  it  laid  down  by  two 
Frendi  jurists  of  great  distinction,  viz.  PiBiillet  and  BManide,  in 
the  passages  referred  to  in  the  comse  of  the  argument,  that  an 
irregular  indorsement,  that  is,  one  which  does  not  comply  with 
the  formalities  prescribed  by  article  187  of  the  Code  de  Omu- 
merce,  does  not  pass  the  property  in  the  bill  or  note  abectetely, 
but  only  to  this  extent,  that  it  is  open  to  all  the  exceptions  which 

(1)  1  Bing.  N.  0. 151. 
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1870  would  be  available  against  the  indorser  himself.  Subject  to  that, 
Bbadlaugh  the  person  who  takes  by  virtue  of  an  indorsement  in  bknk  is 
DbRih  entitled  by  the  law  of  France  to  sue  upon  the  bill  or  note  in 
his  own  name.  That  seems  to  me  to  be  the  good  senses  of  the 
thing.  It  prevents  the  possibility  of  any  fraud  or  malpractice. 
We  do  not  find  in  the  ordinary  transactions  of  the  commercial 
world  any  inconvenience  resalting  from  indorsements  in  blank, 
which  are  the  ordinary  indorsements  in  use  amongst  us.  It  is 
conceded  that  if  the  action  had  been  brought  by  or  in  the  name 
of  Gellet^  there  would  have  been  no  defence.  And  I  am  clearly 
of  opinion  that  the  objection  cannot  be  taken  by  the  acceptor^  and 
that  the  French  law  is  not  that  which  it  was  assumed  to  be  in 
Trimhey  v.  Yignier.  (1)  I  think  the  judgment  of  the  Court  of 
Common  Pleas  should  be  reversed. 

Kellt,  C.B.  I  also  think  the  judgment  of  the  Court  below 
was  wrong.  We  must  not»  however,  be  understood  as  holding 
that  the  law  of  a  foreign  country  is  not  to  be  proved  as  a  matter 
of  &ct.  In  the  present  case,  though  we  have  the  opinions  of 
French  advocates,  it  is  agreed  between  the  parties  that  the  whole 
of  the  Code  de  Commerce  is  to  be  considered  as  before  us.  We 
are  at  liberty,  therefore,  to  examine  the  Code  for  ourselves,  and 
put  the  best  construction  we  can  upon  it.  Passing  by  article  137, 
the  138th  article  is  in  these  terms :  **  Si  Tendossement  n'est  pas 
conform^  aux  dispositions  de  I'article  precMent,  ii  n'opere  pas  le 
transport^  il  n'est  qu'une  procuration."  The  blank  indorsement 
does  not  operate  as  a  complete  transfer  of  the  bill,  but  only  as  a 
procuration.  What  is  the  effect  and  meaning  of  a  procuration, 
as  contradistinguished  from  a  complete  transfer  of  the  property 
in  the  bill  ?  It  would,  I  think,  be  an  extremely  rash  thing  to  put 
a  construction  upon  that  expression  without  consulting  the  com- 
mentaries made  upon  thd  Code  by  French  jurists  and  the  judgments 
of  the  Courts  of  France.  In  addition  to  the  authorities  cited  by 
the  Lord  Chief  Justice,  I  would  refer  to  Nouguier,  Lettres  de 
Change,  ed.  1851,  voL  i.,  p.  '418,  and  Bravard-Veyrieres,  par 
Demangeat,  vol.  iii.,  lib.  1,  tit.  viii.,  §  2,  pp.  176,  177,  ed.  1862. 
From  the  language  of  those  commentaries  and  those  judgments,  I 

(1)  lBing.N.C.151. 
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think  it  must  be  inferred  that  it  is  competent  to  the  indorsee  1870 

under  a  blank  indorsement  to  sue  upon  the  bill  or  note  in  his  own  beadlaxqr 

name,  provided  it  is  for  the  benefit  of  the  immediate  indorser.  ^  ^ 
I  think  ^e  plaintiff  is  entitled  to  judgment 

Channell,  B.  Upon  the  materials  before  us^  I  also  think  the 
plaintiff  is  entitled  to  judgment.  It  appears  that  by  the  French 
law  the  indorsement  of  these  bills  by  Gellet  to  the  plaintiff  is  not 
sufficient  to  operate  as  a  transfer  of  the  bills,  but  amounts  only 
to  a  procuration.  Bdt  the  defendant  has  fEuled  to  satisfy  me  that 
the  law  of  France  disentitles  the  plaintiff  to  sue  him.  The  French 
advocate  who  was  examined  at  the  trial  was  not  asked  whether 
the  effect  of  article  138  of  the  Code  de  Commerce  was  to  prevent 
an  action  being  maintained  by  the  plaintiff  in  his  own  name,  or 
whether  the  form  of  indorsement  merely  entitled  the  party  sued 
to  set  up  certain  defences. 

Blackburn,  J.  I  agree  with  my  Brother  Channell  that  it  lay 
upon  the  defendant  to  prove  that  the  French  law  disentitles  the  . 
plaintiff  to  sue  upon  these  bills  in  his  own  name,  and  that  he  has 
failed  to  do  so.  It  seems  to  have  been  taken  for  granted  by  the 
Court  of  Common  Pleas  in  Trimbey  v.  Viffnier  (1)  that  a  blank 
indorsement  gives  no  title  to  sue  on  the  bilL  The  opinion  of 
one  of  the  French  advocates  in  jthat  case  was  exactly  the  contrary, 
and  that  of  the  other  was  not  necessarily  inconsistent  with  it.  In 
deciding  as  they  did,  the  Court  seem  to  me  to  have  fallen  into  a 
mistake  of  fact  The  judgment  below  assumes  that  case  to  have 
been  correctly  decided.  I  rest  my  judgment  on  this,  that  there 
was  no  evidence  to  shew  that  by  the  law  of  France  there  is  any 
impediment  to  the  plaintiff's  right  to  sue  upon  these  bills.  I 
think  the  judgment  of  the  Court  below  must  be  reversed,  and  that 
the  plaintiff  is  entitled  to  a  verdict 

Mellob  and  Lush,  JJ.,  and  Cleasbt,  B.,  concurred. 

Judgment  reversed. 

Attorneys  for  plaintiff:  Heaih  &  Parker. 
Attorneys  for  defendant :  Lewis  dt  Watecm. 

(1)  1  Bing.  N.  C.  151. 
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1870  [IK  THE  EXCHEQUER  OHAMBEB.] 

May  17. 


HEILBnT  AKD  BOCCA,  Assignees  of  George  Spill,  a  'Baskbuft,  akd 

BRIGGS  V.  NEVILL. 

Farinenhip-^Frauduleni  Dealing  with  PaHnenkip  Property — Baatkrupt — 
Diaaffirmance  hy  Aasignea — Joinder  of  Partie8. 

B.  &  8.  traded  in  partDersbip^  and  were  possessed  of  bills  of  exchange,  whicii  S^ 
in  fraud  of  the  partnership,  indorsed  and  delivered  to  the  defendant  in  satisfaction 
of  a  private  debt  of  his  own,  the  defendant  being  cognizant  of  the  fraud.  S. 
became  bankrupt.  The  defendant  having  realised  the  bills,  the  assignees  of  S^ 
jointly  with  B^  without  having  previously  done  anything  to  disafiSrm  the  tian- 
saction,  brought  an  action  against  the  defendant  for  the  wrongful  conversion,  and 
for  money  received  to  their  use  : — 

ffdd, — affirming  the  judgment  of  the  Common  Fleas, — ^without  deciding  whether 
the  plsintiffo  could  maintain  an  action  for  oonvenion,  that  they  were  entitled  to 
recover  under  the  counts  for  money  received  to  their  use. 

Appeal  against  a  decision  of  the  Court  of  Common  Pleas,  maloDg 
absolute  a  rule  to  enter  a  verdict  for  the  plaintiffs.  (1) 

1.  Two  of  the  plaintiffs,  viz.  Heilbut  and  Bocca,  are  the  credi- 
tors' assignees  of  one  George  Spill^  a  bankrupt,  who  previouslj  to 
his  bankruptcy  "was  in  partnership  with  the  third  plaintiff,  Briggs, 
as  manufacturers  of  waterproof  fabrics.  The  first  count  of  the 
declaration  was  for  the  conyersion  of  bills  of  exchange  alleged 
to  be  the  property  of  Spill  &  Briggs.  The  seocmd  count  was 
similar,  laying  the  property  as  belonging  to  the  assignees  of  Spill 
and  Biiggs.  There  were  also  counts  for  money  received  to  llie 
use  of  Spill  and  Briggs,  and  also  to  the  use  of  the  assignees  and 
Briggs.  The  defendant  pleaded,  to  the  first  and  second  counts, 
not  guilty^  and  not  possessed ;  and^  to  the  money  counts,  never 
indebted. 

2.  On  the  13th  of  March,  1867,  Spill  was  arrested  and  lodged 
in  Whitecross  Street  prison  under  an  execution  upon  a  judgment 
against  SpiU  and  Briggs ;  and  detainers  were  subsequently  lodged 
against  him,  with  the  sheriffs,  by  other  creditors  of  the  firm  of 
Spill  &  Briggs,  upon  judgments  obtained  against  them.  Spill  was 
detained  in  custody  under  these  executions  until  the  18th  of  April, 
1867,  on  which  day  he  was  adjudicated  bankrupt  by  a  registrar  of 

(1)  Law  Rep.  4  €.  P.  364. 
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the  Court  of  Bankruptcy,  on  one  of  his  periodical  visits  to  the        1870 


prison,  pursuant  to  the  proTisions  of  the  Bankruptcy  Act»  1861. 

3.  The  defendant  between  the  month  of  April,  1865,  and  the      j^bvill. 
13th  of  December,  1866,  from  time  to  time  advanced  moneys  to 

Spill  in  his  private  capacity,  and  paid  moneys  on  his  account, 
amounting  to  312Z.  lis.  6d. 

4.  In  September,  1866,  a  general  meeting  of  the  creditors  of 
Spill  &  Briggs  was  caUed,  and  a  resolution  passed  that  the  estate 
should  be  wound  up  under  the  inspection  of  four  of  the  principal 
creditors ;  and  a  deed  of  inspection  was  prepared  and  executed  by 
a  statutory  majority  of  the  creditors  of  the  firm  and  by  the  plaintiff 
Briggs.  Subsequently,  on  the  13th  of  December,  1866,  SpiU  went 
to  the  counting-house  of  the  firm,  and,  made  a  list  of  the  bills 
there,  and  took  away,  among  others,  ten  bills  of  exchange  belong- 
ing to  the  partnership,  of  the  value  in  all  of  314Z.  5$.  4c2.,  which 
had  been  accepted  by  customers  of  the  firm,  and  were  drawn  or 
indorsed  by  the  firm. 

5.  On  the  same  13th  of  December,  Spill  took  to  the  defendant 
the  bills  mentioned  in  the  last  paragraph,  and  indorsed  such  of 
them  as  required  indorsement  in  the  partnership  name,  and  handed 
the  whole  of  them  to  the  defendant  in  payment  of  the  debt  from 
Spill  to  the  defendant,  who  thereupon  paid  to  Spill  the  difference 
between  the  amount  of  the  bills  and  the  amount  of  the  alleged 
debt,  viz.  11.  138.  lOd.  The  bills  were  so  handed  over  by  Spill  in 
fraud  of  the  firm  of  Spill  &  Briggs.  The  defendant  had  notice 
that  they  were  handed  over  in  fraud  of  the  firm;  and  it  waa 
admitted  that  the  handing  over  of  the  bills  to  the  defendant  was  & 
fraudulent  preference. 

6.  The  pleadings  in  the  action  were  to  f(»m  part  of  the  case. 

7.  The  cause  was  tried  at  the  sittings  in  London  after  Michael- 
mas Term,  1868,  before  Montague  Smith,  J.,  who  directed  a  non* 
fluit^  but  reserved  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
Sot  the  sum  claimed, — ^the  fraudulent  preference  being  admitted, 
and  the  Court  having  power  to  draw  inferences  of  fact.  A  rule 
nisi  was  obtained  in  Hilary  Term,  1869,  which  was  made  absolute 
in  the  following  Easter  Term. 

PrerUice,  QC  (Barnard  with  him),  for  the  defendant    The 
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1H70  delivery  of  the  bills  by  Spill  to  the  defendant  was  a  transaction 
Heilbut  which  was  Toidable  as  against  Spill's  assignees ;  but,  before  they 
Nbvill  <^^^^  take  advantage  of  that^  the  assignees  mnst  elect  to  disafiSrm 
the  transaction,  according  to  Stevemon  v.  Neumham.  (1)  To  en- 
title them  to  maintain  an  action  for  the  conversion,  there  mnst  be 
a  demand  and  refusal :  Nixon  y.  Jenkins,  (2)  And  the  election 
must  be  made  before  action  bronght :  Marks  v.  Fddman.  (3)  As 
against  Spill,  the  defendant's  property  in  the  bills  was  unqnes- 
tionable ;  and  Spill's  assignees  can  be  in  no  better  position  than 
Spill  himself  Briggs  clearly  conld  not  have  maintained  this 
action  alone ;  and,  if  he  joined  Spill  in  the  action,  no  bankruptcy 
intervening,  Spill  being  estopped  from  setting  up  his  own  fraud, 
both  would  be  estopped :  Jones  v.  Yates  (4) ;  Wallace  v.  KdsaU  (5) ; 
Phillips  V.  Claggett.  (6)  This  difficulty  is  not  removed  by  the 
assignees  of  Spill,  instead  of  Spill  himself,  being  parties  to  the 
action. 

BuUy  Q.C.  (Archibald  with  him),  for  the  plaintifGs,  was  not  called 
upon. 

CocKBUBN,  C.J.  I  am  of  opinion  that  the  judgment  of  the 
Court  of  C!ommon  Pleas  should  be  affirmed.  The  action  is  brought 
by  the  assignees  of  Spill,  a  bankrupt,  and  Spill's  partner.  The 
declaration  contains  counts  in  trover  and  for  money  had  and  re- 
ceived. My  judgment  is  based  entirely  on  the  claim  in  the  counts 
for  money  had  and  received.  So  far  as  the  counts  for  conversion 
are  concerned,  the  case  is  open  to  considerable  difficulty.  The  case 
of  NioDon  V.  Jenkins  (2)  establishes  that  where  assignees  of  a  bank' 
rupt  intend  to  disaffirm  an  act  of  the  bankrupt  on  the  ground  of 
fraudulent  preference,  they  must  do  some  act,  as,  by  making  a 
demand  of  the  goods,  for  instance,  so  as  to  divest  the  property  in 
the  goods,  before  they  can  maintain  an  action  for  their  recovery. 
That  seems  to  be  a  sound  principle,  though  a  somewhat  technical 
*  one.    The  act  of  the  bankrupt  being  ^nly  voidable  at  the  option  of 

the  assignees,  until  they  have  done  something  to  intimate  their  in- 
tention to  avoid  the  transaction,  it  remains  valid.    But  that  purely 

(1)  13  C.  B.  286.  (4)  9  B.  &  C.  532. 

(2)  2  H.  Bl.  135.  (6)  7  M.  &  W.  264. 

(3)  Law  Rep.  5  Q.  B.  275.  (6)  10  M.  A;  W.  102. 
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teclmical  objection  does  not  apply  -where  the  action  is  brought  for  1870 
money  had  and  received.  The  goods  haying  been  converted  into  ~  hbilbxtt 
money,  the  defendant  cannot  restore  them,  and  therefore  there  is 
no  necessity  for  a  disaffirmance  of  the  transaction  by  a  notice  or 
demand.  When  they  do  avoid  the  transaction,  the  money  is 
money  had  and  received  to  their  use.  There  is  no  necessity  for 
importing  the  technical  difficulty  into  this  form  of  action.  Upon 
the  statement  of  facts  before  us,  I  think  we  are  justified  in  assum- 
ing that  the  bills  in  question  have  been  realized  and  are  now  in 
tho  hands  of  the  defendant  in  the  shape  of  money.  Then  comes 
the  question  how  far  the  action  can  be  jointly  brought  by  Spill's 
assignees  and  Briggs.  It  is  unnecessary  for  us  to  consider  what 
may  be  the  rights  of  Briggs  and  Spill's  assignees  as  between, 
themselves.  The  two  partners  might  have  brought  the  action,  if 
there  had  been  no  bankruptcy,  provided  Spill  was  not  estopped 
from  setting  up  his  own  fraud.  No  such  estoppel,  however,  can 
prevail  against  the  assignees ;  and  therefore  I  see  no  reason  why 
the  action  should  not  be  brought  by  them  jointly  with  Briggs,  as 
against  whom  the  acts  of  Spill  never  were  valid. 

Eellt,  C.B.  I  entirely  agree  that  the  judgment  of  the  Court 
below  must  be  affirmed.  There  may  be  several  grounds  upon 
which  this  action  is  maintainable.  I,  however,  think  it  enough  to 
rest  my  judgment  on  oue,  which  I  take  to  be  conclusive  of  the 
question.  It  appears  that  Briggs  and  Spill  were  traders  in 
partnership,  and  were  possessed  of  certain  bills  of  exchange,  and 
that  Spill,  without  the  authority  of  Briggs,  and  in  fraud  of  the 
partnership,  took  the  bills  and  indorsed  and  delivered  them  to  the 
defendant  in  satisfaction  of  a  private  debt  of  his  own;  and  it 
further  appears  that  the  defendant,  when  he  received  the  bills  fi^om 
Spill,  knew  that  they  were  the  property  of  the  firm,  and  that  Spill 
delivered  them  to  him  without  authority  and  in  fraud  of  the 
partnership.  The  first  question  which  rises  upon  this  state  of 
facts  is,  whether  any  property  in  the  bills, — the  entirety  or  the 
share  of  Spill, — ^passed  under  the  circumstances.  I  am  clearly  of 
opinion  that  no  property  in  the  bills,  or  in  Spill's  separate  interest 
in  them,  passed  by  the  delivery  to  the  defendant  Spill  was  not 
the  owner  of  the  bills ;  he  only  had  an  interest  in  them  as  one  of 
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1870  the  firm.  That  interest  he  oonld  not  pass  away  by  indors^nent. 
Tfwnwmr  There  is  no  snch  form  of  indorsement  known  to  the  law.  By  llie 
Nsmi.  indorsement,  therefore,  of  snch  of  the  bills  as  required  indorsement^ 
even  Spill's  interest  in  the  bills  did  not  pass  to  the  defendant ; 
and,  as  to  those  which  were  ddiyered  over  without  indorse- 
menty  I  need  hardly  say  that  the  defendant  could  acquire  no 
property  by  the  mere  delivery.  Spill  might,  indeed,  have  passed 
his  interest  in  the  bills  in  equity,  but  not  at  law.  As  to  any  legal 
effect}  therefore,  the  indorsement  of  some  of  the. bills  and  the 
delivery  of  the  rest  were  absolutely  null  and  void.  Then  comes  the 
question  whether  the  action  is  rightly  brought  in  the  names  oiibe 
assignees  and  Biiggs  jointly.  SpiU  haying  become  bankrupt^  bis 
assignees  find  that  the  defendant  is  in  possession  of  money  the 
proceeds  of  bills  of  exchange  belonging  to  the  firm, — for,  I  agree 
that  we  may  assume  that  the  defendant  has  received  the  amount  of 
the  bills, — and  they  jointly  vdth  Briggs  bring  an  action  for  money 
had  and  received.  As  the  defendant  took  no  property  in  the 
bills,  the  proceeds  of  the  bills  received  by  him  were  the  monq^  of 
the  co-partnership.  Under  these  circumstances,  I  think  there 
was  no  defence  to  the  action  for  money  had  and  received.  In  the 
view  we  take,  it  becomes  unnecessary  to  consider  the  effect  of  the 
fraudulent  preference.  It  might  or  might  not  raise  some  difficulty. 
My  judgment  is  based  on  the  ground  that  no  property  or  interest 
in  the  bills  passed  to  the  defendant  by  the  indorsement  and 
delivery  of  them  to  him  by  SpilL 

CHAimELL,  B.  I  am  of  the  same  opinion.  Whatever  difficulty 
might  have  presented  itself  as  to  the  plaintifi^s  right  to  maintain 
the  action  upon  the  counts  for  conversion,  I  think  none  exists  as  to 
the  counts  for  money  had  and  received.  I  agree  with  the  Lord 
Chief  Baron  that  no  title  or  property  in  the  bills  ever  vested  in  the 
defendant ;  and,  though  a  difficulty  in  the  way  of  procedure  might 
have  arisen  if  the  action  had  been  brought  by  the  firm,  that 
difficulty  is  removed  by  the  events  which  have  happened.  I 
cannot  entertain  a  doubt  that^  when  the  proceeds  of  the  bills 
were  received  by  the  defendant^  they  became  the  moneys  of  the 
assignees  and 
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^^^      /r2>>^  ^tould  be  aflSnned.    I  am  not  quite        1870 

xyv'^^^-A^  ny  property  in  the  bills  passed  to 

%•  ind  delivery.    But,  if  any  did 

\y^'^^^^^,  :  ^^iW  and  the  defendant  was 

,  '^/z  .^.'    *  *i     ""  *  .  voidable,  and  an  innocent 

•   ^6  ^>A-  •>.  ^^^  property,  the  election  on 

^ i^^  ^^^'>',^       ^    '    ,  .saflSrm  it  comes  too  late:  Younff 

^  ^^5^^  '^'  *^^  ^^®  simply  an  action  for  the 

>    ^4i^  >  should  have  felt  a  difficulty  in  holding 

>^  maintained  without  a  previous  disaffirmance 

^  jix  by  the  assignees.    But,  with  regard  to  the 

jney  had  and  received,  no  such  difficulty  arises.    If 
nothing  to  prevent  the  assignees  from  disaffirming  the 
jtion  as  against  the  defendant,  I  see  no  reason  why  they 
^bt  not  at  once  do  so,  and  sue  for  the  proceeds  of  the  bills  as 
money  received  to  their  use ;  the  mere  issuing  of  the  writ  being 
a  sufficient  disaffirmance  for  that  purpose.    So  long  as  Spill  was 
soi  juris,  there  would  no  doubt  be  a  difficulty.    He  could  not 
disaffirm  his  own  contract  ;•  and,  as  Briggs  could  not  sue  without 
,  ynmng  him,  there  would  be  a  technical  obstacle  in  the  way.    If 

Spill's  assignees  had  no  more  light  than  Spill  himself  had,  they 
*  would  be  equally  estopped :  Jones  v.  Yaks.  (2)    As  far  as  Briggs* 

\  interest  in  the  bills  was  concerned,  he  clearly  might  disaffirm  the 

transaction,  so  as  to  Spill's  interest  the  assignees  might  I,  there- 
fore, see  no  objection  to  their  joining  in  an  action  for  money  had 
and  received,  though  there  is  that  technical  difficulty  in  the  way 
of  their  maintaining  an  action  for  the  wrongful  conversion. 

Mellob,  J.  I  am  of  the  same  opinion.  I  think  the  same 
result  must  follow  in  this  case  whether  the  delivery  of  the  bills  by 
Spill  to  the  defendant  was  a  void  transaction  or  voidable  only. 
The  technical  difficulty  of  an  action  by  Briggs  and  Spill  jointly  is, 
I  agree,  for  the  reasons  already  given,  removed  by  Spill's  bank- 
ruptcy.  , 

Lush,  J     I  also  agree  that  the  judgment  of  the  Court  below 

(1)  8  H.  L,  682.  (2)  9  B.  &  0.  632. 
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^^^  should  be  affirmed,  for  the  reasons  given  by  the  Lord  Chief  Justice 

HnujtJT  and  the  Lord  Chief  Baron. 

V, 


Kevill. 


Cleasby,  B.  The  authority  of  one  partner  to  deal  with  the 
property  of  the  firm  depends  upon  agency.  The  texfr-books  lay 
it  down  that  one  member  of  a  firm  has  no  power  to  pledge  the 
goods  of  the  partnership  in  respect  of  his  private  debt,  and  that 
any  attempt  to  do  so  would  not  have  the  effect  of  passing  the  pro- 
perty in  the  goods.  That  being  so,  the  indorsement  and  delivery 
of  the  bills  in  question  by  Spill  to  the  defendant  had  not  the  efiect 
of  vesting  any  property  therein  in  the  defendant.  If  the  assignees 
had  been  suing  as  representing  Spill,  the  same  objection  might 
have  been  urged  as  if  Spill  himself  had  been  a  party  to  the' action. 
But^  the  transaction  being  confessedly  fraudulent,  the  assignees 
are  not  suing  as  representing  the  bankrupt,  but,  as  in  all  cases  of 
fraudulent  preference,  they  sue  as  assignees  of  the  estate  under 
the  bankrupt  laws,  and  the  law  enables  them  to  defeat  a  transac- 
tion entered  into  for  the  purpose  of  evadmg  those  laws. 

Judgment  affirmed. 

Attorneys  for  plaintiff:  Venning f-Sobins,  &  Venning. 
Attorney  for  defendant :  Godwin. 
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ON  EBEOB  AND  APPEAL  FROM  THE  COURT  OF  COMMON  PLEAS, 

IN   AND  AFTER 

TMNITY  TERM,  XXXIH  VICTORIA. 


MORGAN,  Appellant  ;  HEDGER,  Respondent*  1870 

FMic  Mouse — Innkeeper  opening  his  House  on  Sunday — Travellers — Burthen  if       ^^^  ^ 
Proof— 11  &  12   Ftc«.  c.  49,  ».  1— TTww  and,  Beer  House  Act,  1869  (32  & 
33  Vict.  e.  27),  s.  15. 

Upon  an  information  against  an  innkeeper,  under  11  &  12  Vict,  a  49,  s.  1,  for 
opening  his  house  for  the  sale  of  beer  during  the  prohibited  hours  on  Sunday,  the 
burthen  of  proof  that  the  innkeeper  knew  that  the  persons  supplied  with  beer  were 
not  travellers,  lies  upon  the  informer ;  and  this  question  is  not  alfocted  by  the 
\Vine  and  Beer  House  Aot,  1869. 

Davis  y.  Scrace  (Law  Rep.  4  C.  P.  172)  followed. 

Case  stated  by  Justices  under  20  &  21  Vict  c.  43. 

At  a  petty  sessions  holden  at  Abingdon,  an  infonnation  was  pre- 
ferred by  P.  Hedger,  the  superintendent  of  Berks  county  oonstabu- 
lary,  the  respondent,  against  T.  Morgan,  the  appellant^  under 
11  &  12  Vict  c.  49,  s.  1,  or  18  &  19  Vict  c.  118,  as  amended  by 
32  &  33  Vict  c.  27,  ss.  13,  15, 16,  charging  that  the  appellant, 
being  the  occupier  of  premises  known  as  The  Farriers'  Arms, 
and  being  licensed  to  sell  beer  by  retail  to  be  drunk  on  the  said 

Vol.  V.  2  R  2 
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1870  premises,  did  open  his  house  on  Sunday,  the  22nd  of  Aug;iisty  for 
HoBaiv  the  sale  of  beer,  before  the  honr  of  half-past  12,  or  before  the 
termination  of  the  morning  Divine  service,  between  the  hours  of 
10.30  A.M.  and  12  ▲.!£.,  the  same  not  being  for  refreshment  to  anj 
traveller  or  lodger. 

The  justices  convicted  the  appellant,  and  fined  him  10s.,  and 
11.  Is.  6<2.  for  costs. 

It  was  proved  that  there  were  several  men  drinking  beer  between 
the  hours  of  10.30  and  12  A.M.  on  the  Sunday  in  question  at  the 
Farriers'  Arms ;  but  the  names  of  some  of  the  men  were  unknown 
or  not  proved. 

The  appellant  contended  that,  under  Da/via  v.  Seraee  (1),  the  bur- 
then of  proof  that  the  men  in  question  were  not  bon&  fide  travellers 
rested  upon  the  respondent. 

The  respondent  relied  on  the  Wine  and  Beer  House  Act  (32  Ss 
33  Vict,  c  27),  and  contended  that  it  threw  the  onus  proband!  on 
the  party  charged. 

The  justices  decided  that  there  was  a  prima  facie  case  of  the  sale 
of  beer  made  out  against  the  appellant^  which  he  had  to  meet. 

The  appellant  thereupon  called  as  witnesses  some  of  the  men 
who  were  present  at  the  Farriers'  Arms  about  12,  who  swore  they 
partook  only  of  ginger^beer,  or  gave  evidence  as  to  being  bona 
fide  travelers,  and  who  the  witness  for  the  informer  admitted  to 
have  been  thera  The  appellant,  however,  gave  no  evidence  at  all 
as  to  some  of  the  men  sworn  to  have  been  seen  by  the  informer's 
witness.  The  justices  thereupon  held  that  the  appellant  had  &iled 
to  dear  himself  of  the  charge. 

The  question  of  law  was,  whether  the  tsuet  of  men  whose  names 
were  unknown  to  the  informer's  witness  drinking  beer  at  or  about 
11  o'clock  on  the  Sunday  morning  at  the  Farriers'  Arms,  was 
sufficient  evidence  whereon  to  convict  the  appellant,  or  was  the  case 
of  Davia  v.  Seraee  (1)  yet  binding  notwithstanding  the  Wine  and 
Beer  House  Act,  1869,  and  was  the  respondent,  therefore,  still 
bound  to  prove  affirmatively  that  the  persons  in  question  were  not 
travellers. 

T.  8.  Priiehard,  for  the  appellant    In  Davis  v.  Soraoe  (1),  the 

(1)  Law  Bep.  4  G.  P.  172. 
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Oourt^  following  the  decision  in  Taylor  v.  Humphries  (1\  held  that,  1870 
notwithstanding  s.  14  of  11  &  12  Vict,  c  43  (Jervis's  Act),  the  "^moboak 
complainant  was  bound  to  prove  affiimatiyely  that  the  persons 
supplied  by  the  defendant  with  refreshment  were  not  travellers. 
The  only  question  here  is,  whether  the  recent  statute  of  32  &  33 
Yict  c  27,  has  altered  the  law  in  this  respect  (2)  The  innkeeper 
being  bound  to  furnish  refreshment  to  travellers,  it  would  be  un- 
reasonable to  cast  upon  him  the  burthen  of  proving  that  every  one 
he  supplies  is  a  bona  fide  traveller.  There  is  nothing  in  the  recent 
Act  to  alter  the  law ;  and  11  &  12  Yict.  c.  43,  is  not  repealed 
-either  actually  or  constructively. 

Edrinffion,  contra.  It  is  plain  that  the  justices  intended  to 
<*onvict  the  appellant  under  s.  15  of  32  &  33  Yict  c.  27.  There 
being  no  provision  in  that  Act  incorporating  those  of  the  former 
Acts,  they  must  be  deemed  to  be  repealed.  Assuming  that  not  to 
be  so,  the  appellant  was  clearly  guilty  of  an  offence  under  11  & 
12  Yict  c  49,  s.  1. 

Keating,  J.  The  question  put  to  us  by  the  justices  is,  whether 
the  statute  82  &  33  Yict  c.  27  gets  rid  of  the  effect  of  the  decision 
of  this  Ciourt  in  Davis  v.  Seraee  (3),  so  as  to  throw  upon  the  respond- 
ent the  burthen  of  proving  that  the  persons  supplied  by  him  with 
refreshment  within  the  prohibited  hours  on  Sunday  were  bon&  fide 
travellers.  It  seems  to  me  that  the  recent  statute  cannot  touch 
the  question  in  any  way,  unless  it  has  the  effect  of  repealing  the 
former  Act  altogether.  And  it  is  impossible  that  it  can  have  that 
•effect ;  for,  it  does  not  refer  to  the  former  Act»  and  there  is  nothing 

(1)  17  G.  B.  (N.  S.)  539 ;  34  L.  J.  open  for  the  Bale  of  or  of  selling  beer, 
•(M.O.)  1.  cider,  wine,  spirits,  or  any  other  excise- 

(2)  32  &  33  Yict.  c.  27,  s.  16,  enacts  able  liquor,  or  of  suffering  the  same  to 
that,  *'  if  any  person  suffer  heer  or  cider  be  drunk  in  such  house,  at  any  time 
to  he  drunk  in  his  house  at  any  time  during  which  such  house  ought  hy  law 
during  which  the  house  ought  hy  law  to  to  he  closed,  any  person  (other  than  the 
he  closed,  he  shall  he  liahle,  on  summary  servants  or  inmates  of  such  house)  pre- 
•oonyiction,  to  a  penalty  not  exceeding  sent  in  such  house  at  such  time  shall, 
40f.  for  each  offence."  unless  he  account  for  his  prssenoe  to 

Sect  16,  that,  ''where  any  person     the  satisfaction  of  the  justices  having 
licensed  under  any  of  the  recited  Acts      cognizance  of  the  case,  he  liahle  on 
to  sell  heer,  cider,  or  wine  hy  retail,  or     summary  conviction  to  a  penalty  not 
any  person  licensed  under  9  Gea  4,     exceeding  40s.  for  each  offence.'* 
c.  61,  is  convicted  of  keeping  his  house         (8)  Law  Rep.  4  C.  P.  172. 
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1870  in  its  proyiaionB  which  is  at  all  inconsistent  with  the  fonner  Act,, 
HoBGAv  80  as  to  repeal  it  by  implication.  Davis  v.  Serace  (1),  therefore, 
Q,^^      still  remains  a  binding  authority  on  the  subject 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  informa* 
tion  does  not  charge  the  appellant  in  the  words  of  32  &  33  Yict 
c  27,  8. 15,  with  suffering  beer  or  cider  to  be  drunk  in  his  house 
at  a  time  during  which  the  house  ought  to  have  been  closed ;  but 
that,  being  a  person  licensed  to  sell  beer  by  retail  to  be  drunk  on 
the  premises,  he  opened  his  house  during  the  prohibited  hours  on 
Sunday  for  the  sale  of  beer,  the  same  not  being  for  refreshment  to 
any  traveller  or  to  any  lodger  in  the  said  house  in  the  words  of 
11  &  12  Vict  c.  49,  s.  1,  and  18  &  19  Vict  c.  118.  The  convic- 
tion was,  therefore,  under  11  &  12  Vict  c  49,  s.  1,  and  18  &  19  Vict 
c.  118.  It  seems  to  me  that  there  was  not  any  evidence  to  sustain 
that  conviction.  The  magistrates  admit  that,  if  the  onus  of  proving 
that  the  persons  found  in  the  house  were  not  travellers  lay  upon 
the  informer,  he  had  not  proved  it  But  they  thought  that  32  & 
33  Vict.  c.  27,  s.  15,  cast  the  burthen  of  proving  the  affirmative 
on  the  defendant  It  seems  to  me,  however,  that  that  statute  in 
no  degree  alters  the  onus  of  proof  or  the  nature  of  the  evidence 
necessary  to  justify  a  conviction. 

Brett,  J.  It  is  not  necessary  to  determine  what  s.  15  of  32  & 
33  Vict  c.  27  does ;  it  is  enough  to  say  what  it  does  not  It  clearly 
does  not  repeal  either  11  &  12  Vict  c  49,  or  18  &  19  Vict,  c  118  ; 
neither  does  it  alter  the  burthen  of  proof  under  those  statutes. 

Conviction  quashed,  (2) 

Attorney  for  appellant :  MaHamy  far  MdHam,  Oxford, 
Attorney  for  respondent :  ChaUends^  Abingdon, 

(1)  Law  Rep.  4  C.  P.  172.        :  (2)  See  next  case. 


VOL,  v.]  TBINiry  TEBM,  XXXITT  VICT.  489 


COPLEY,  Appellant  ;  BURTON,  Ebspondbnt.  ;  1870 

Innkeeper  opening  his  Bouse  on  Sunday — Travelers — BuHfien  of  Proqf'-^  JuneTB, 

11  cfc  12  Vict.  c.  49,  ».  l—CosU  of  Appeal. 

Upon  an  information  against  an  innkeeper,  under  11  &  12  Vict.  c.  49,  s.  1,  for 
opening  his  house  for  the  sale  of  wine  and  beer  during  the  prohibited  hours  on 
Sunday,  the  burthen  of  proof  that  the  innkeeper  knew  that  the  persons  supplied 
with  beer  or  wine  were  not  travellers,  lies  upon  the  informer. 

Eight  persons  went  to  a  refreshment-room  at  a  railway  station  (which  room  was 
attached  to  and  formed  part  of  the  defendant's  hotel)  on  Sunday  morning  at 
11.10,  six  of  whom  had  a  glass  of  beer  and^the  other  two  a  glass  of  sherry  each, 
standing  at  the  counter.  Four  of  the  men  were  residents  in  the  town  within  half 
a  mile  of  the  station ;  the  other  four  were  strangers.  A  train  was  due  at  11.13. 
The  strangers  and  three  of  the  residents  went  by  the  train,  and  the  fourth  (who 
had  been  to  see  his  son  off)  returned  home.  Two  of  the  three  residents  who  went 
by  the  train  were  seen  walking  in  the  town  between  2  and  8  in  the  afternoon  of 
the  same  day.  There  was  a  printed  notice  hung  up  in  a  conspicuous  part  of  the 
refreshment-room  intimating  that  refreshments  were  supplied  during  the  time  of 
Divine  service  on  Sundays  only  to  travellers,  and  that  those  who  improperly 
obtained  them  would  subject  themselves  to  penalties :  and  it  was  proved  that  the 
defendant  had  given  directions  to  his  servants  to  inquire,  before  supplying  any 
refreshment,  whether  or  not  the  person  asking  for  it  was  a  traveller. 

The  magistrates  found  that  the  four  residents  were  not /'travellers,"  but  did 
not  in  terms  find  that  the  defendant  knew  it ;  and  they  convicted  him  in  a 
penalty : — 

The  Court  quashed  theoonvictioD,  on  the  ground  that  the  onus  of  proving  know* 
ledge  in  the  defendant  rested  on  the  informer ;  and  intimated  that,  inasmuch  as  this 
rule  had  been  so  repeatedly  laid  down  by  the  Court,  they  would  in  future,  when 
4  conviction  was  quashed  for  want  of  such  proof,  cousider  it  right  to  impose  costs. 

Case  stated  by  Justices  under  20  &  21  Vict.  c.  48. 

1.  At  a  petty^sessions  held  at  Todmorden,  in  the  west-riding  of 
Yorkshire,  on  the  9th  of  September,  1869,  an  information  preferred 
by  William  Barton,  a  Serjeant  of  police  (hereinafter  called  the 
respondent),  against  John  Copley,  a  licensed  victualler  (hereinafter 
called  the  appellant),  under  11  &  12  Vict  c  49,  s.  1,  charging 
that  the  appellant,  on  the  22nd  of  August  then  last,  at  Todmorden, 
then  being  a  licensed  yictualler,  and  the  said  day  being  Sunday, 
unlawfully  did  open  his  house  for  the  sale  of  wine  and  beer  before 
half-past  12  o'clock  in  the  afternoon,  to  wit,  at  ten  minutes  past 
11  o'clock  in  the  forenoon,  otherwise  than  as  refreshment  for  tra- 
vellers, was  heard  and  determined  by  three  justices;  and  the 
appellant  was  convicted  in  the  penalty  of  la.  and  14fl.  costs. 
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1870  2.  Upon  the  hearing  of  the  information  it  was  proved,  and 

CoPLHT     found  by  the  justices,  that  the  appellant's  house,  which  is  called 

BoxTOK      *^®  Queen's  Hotel,  is  situate  in  Todmorden,  near  to  the  railway- 

station  there,  and  has  a  communication  with  such  station  by  means- 

of  a  covered  gangway,  in  the  sides  of  which  are  windows  and  which 

leads  into  a  room  called  ^  The  Befreshment  Boom." 

3.  The  respondent,  accompanied  by  a  police-constable,  visited 
this  refreshmentrroom  about  10  minutes  past  11  A.M.,  and  found 
therein  eight  men,  six  of  the  men  having  each  a  glass  of  beer  part 
drunk,  and  the  other  two  men  having  a  glass  of  sherry  each.  They 
were  all  standing ;  and  some  were  smoking.  Four  of  these  men 
the  officers  knew  to  be  residents  in  the  town ;  and  the  other  four 
men  were  strangers  to  the  town.  A  female  waiter  usually  attends  to 
that  room,  the  appellant  taking  a  general  superintendence.  He  was 
then  in  another  part  of  the  house,  but  had  been  in  the  refreshment- 
room  shortly  before  the  respondent  and  the  constable  entered  the 
room ;  and,  on  two  of  the  four  residents  coming  into  the  room,  the 
appellant^  before  they  were  served  with  any  refreshment,  inquired 
if  they  were  going  by  the  train,  to  which  they  replied  in  the 
affirmative.  The  officers  asked  the  waiter  for  the  landlord.  Whilst 
the  officers  were  there  waiting,  the  eight  men  each  drank  up  his 
ale  or  wine,  and  went  on  to  the  station.  There  was  a  train  due 
at  11.13.  The  officers  did  not  speak  to  any  of  the  eight  men,  nor 
they  to  the  officers.  Two  of  the  four  residents  resided  within  a 
quarter  of  a  mile  of  the  hotel,  and  the  other  two  within  half  a 
mile.  The  appellant  has  kept  this  hotel  several  years.  After  a 
short  interview  between  the  officers  and  the  landlord,  in  the  course 
of  which  the  landlord  pointed  out  to  the  officers  a  printed  notice, 
hung  in  a  conspicuous  part  of  the  room,  the  officers  told  him  the 
names  of  the  four  residents.  The  officers  returned  by  the  gangway 
to  the  station,  and  saw  one  of  the  four  residents  go  from  the  plat- 
form into  the  ticket-office  and  then  return  and  cross  over  the  rails 
on  to  the  platform  for  Yorkshire.  He  and  two  other  of  the  four 
residents  and  the  strangers  all  went  by  the  train.  It  was  several 
minutes  after  the  tiain  was  due  and  ought  to  have  started  for 
Yorkshire  when  this  resident  went  into  and  returned  from  the 
ticket-office ;  but  a  railway  official  always  rings  a  bell  when  a  train 
is  about  a  mile  distant    The  train  stops  at  a  station  distant  a  little 
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above  two  miles  from  Todmordeiii  and  afterwards  about  every  two        1870 

or  three  miles  to  Wakefield,  Leeds,  or  Bradford.  ooriiKT 

4.  When  the  train  departed,  one  of  the  four  residents  left  the  Braioir. 
station  and  returned  towards  his  home  in  Todmorden,  he  having 

come  to  see  a  son  off  by  the  train,  who  resided  at  a  distance,  and 
had  been  on  a  visit  to  his  father ;  and  two  others  of  the  four  wei^ 
seen  by  the  officers  walking  in  the  town  of  Todmorden  between 
2  and  3  o'clock  in  the  afternoon  of  the  same  day. 

5.  The  officers  then  returned  to  the  hotel  and  told  the  appellant 
they  had  seen  one  of  the  four  men  (whose  name  they  mentioned) 
leave  the  station  and  return  into  the  town,  and  the  other  three  go 
off  by  train.  The  officers  had  seen  some  of  the  four  in  the  town 
shortly  previous  to  seeing  them  walk  along  the  gangway  into  the 
hoteL  When  the  officers  told  the  names  of  the  four  men  whom 
they  knew,  they  asked  the  appellant  if  he  considered  them  travel- 
lers. His  reply  was,  that,  if  they  either  came  or  went  by  train,  he 
considered  them  travellers;  and  he  asked  the  waiter  if  he  had  not 
given  her  directions  not  to  give  out  refreshments  on  Sunday  during 
the  prohibited  hours  without  first  asking  the  parties  whether  they 
had  come  or  were  going  by  train.  She  i^Ued  that  he  had  given 
such  directions  to  her,  but  she  fedled  to  ask  the  question  of  the  two 
residents  who  came  in  after  the  appellant  left  the  room.  The 
outer  doors  to  the  other  parts  of  the  hotel  were  all  closed.  The 
following  is  a  copy  of  the  printed  notice  before  referred  to : — 

"  NOTIOE  TO  THE  PUBLIO. 

'^  The  following  clause  is  in  the  new  Wine  and  Beerhouse 
Licensing  Bill,  and  subjects  each  person  present  in  a  licensed  house 
at  illegal  hours  to  a  penalty  of  408.  '  Where  any  person  licensed 
under  any  of  the  said  recited  Acts  to  sell  beer,  cider,  or  wine  by 
retail,  or  any  person  licensed  under  the  said  Act  of  the  9th  year  of 
the  reign  of  King  George  the  Fourth  (1)  is  convicted  of  keeping 
his  house  open  for  the  sale  of,  or  of  selling,  beer,  cider,  wine,  spirits, 
or  any  other  excisable  liquor,  or  of  suffering  the  same  to  be  drunk 
in  such  house,  at  any  time  during  which  such  house  ought  by  law 
to  be  dosed,  any  person  (other  than  the  servants  or  inmates  of  such 
house)  present  in  such  house  at  such  time  shall,  unless  he  account 
for  his  presence  to  the  satisfaction  of  the  jlistices  having  cognizance 

(1)  9  Geo.  4,  c.  45. 
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1870       of  the  case,  be  liable  on  summary  conviction  to  a  penalty  not 

Copun     exceeding  40«.  for  each  offence.' 

j^^^y-  ^'  Befreehments  are  supplied  in  this  room  on  Sundays  (during 
prohibited  hours)  to  those  persons  only  who  are  travelling  to  or  by 
train.  All  those  who  may  fictitiously  obtain  them,  will  subject 
themselves  to  penalties  imposed  as  above-mentioned." 

6.  None  of  the  four  residents  had  come  by  train ;  and  none  of 
them  were  waiting  for  friends  to  come  by  that  train :  and  the  train 
was  only  a  few  minutes  late. 

7.  The  justices  found  as  a  fact  that  none  of  these  four  residents 
were  ^  travellers^''  and  were  of  opinion  and  adjudged  that  none  of 
them  required  or  needed  refreshment^  and^to  none  of  them,  espe- 
cially to  the  one  who  did  not  go  by  the  train,  but  came  from  hk 
house  to  see  his  son  go,  and  then  returned  home,  was  the  ale  or 
sherry  which  they  drank  refreshment  to  them  in  the  proper  inter- 
pretation of  refreshment  as  applied  to  travellers. 

8.  The  attorney  for  the  appellant  argued  to  the  contrary  of  the 
conclusions  stated  in  the  7th  paragraph,  and  cited  several  decisions 
in  support  of  his  argument ;  but  the  justices  held  that  none  of 
those  decisions  governed  the  present  case,  the  facts  therein  being 
different  from  those  found  by  them.  A  fourth  magistrate,  who  sat 
with  them,  thought  that  the  information  ought  to  be  dismissed. 

The  questions  of  law  arising  on  the  above  statement  for  the  opinion 
of  the  Court  were, — 1.  Whether  the  four  residents  were  all  tra- 
vellers, as  intended  by  the  Act  of  Parliament  2.  Whether  the  ale 
and  wine  were  refreshment  taken  and  needed  by  them  as  travellers. 

Chay,  Q.O.y  for  the  appellant.  In  stating  a  case  under  this 
statute,  it  is  the  duty  of  the  justices  to  disclose  all  the  fiEtcts  and 
reasons  on  which  their  decision  was  founded ;  and  it  is  for  the 
Court  to  say  whether  the  facts  found  warranted  the  conviction. 
There  is  nothing  here  to  shew  that  the  landlord  of  the  Queen's 
Hotel  did  not  bona  fide  believe  all  the  persons  who  were  supplied 
with  refreshments  at  the  bar  to  be  travellers.  It  appears  that  all 
except  one  of  them  (who  came  to  see  his  son  off)  went  by  the  train 
which  was  just  due.  Under  11  &  12  Yict.  c.  49,  s.  1,  the  innkeeper 
.commits  no  offence  unle^  he  opens  his  house  for  the  sale  of  wine, 
beer,  &c.,  during  the  prohibited  hours  on  Sunday,  otherwise  than 
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for  refresliinent  for  travellers.     To  justify  a  conviction,  it  must  be       1870 
shewn  that  he  knew  the  persons  supplied  not  to  be  travellers:      Goplxy 
Taylor  v.  Humphries  (1) ;  Peaehe  v.  Cdman.  (2)  Montague  Smith,  J.,     buiww. 
in  Peaehe  v.  Cdman  (3),  says :  **  For  anything  that  appeared  to  him 
(the  defendant),  these  persons  may  all  have  arrived  by  the  train ;  or 
it  may  be  that  some  of  them  had  come  from  Sevenoaks  (4)  to  meet 
friends  whom  they  expected  to  arrive  by  the  train*    I  think  they 
might  equally  be  treated  as  travellers  in  the  latter  case,  and  that 
it  would  be  very  hard  if,  under  such  circumstances,  they  could  not 
be  supplied  with  refreshment."    The  justices  here  seem  to  have 
acted  on  a  mere  suspicion  that  the  three  townsmen  went  by  the 
train  merely  because  they  found  themselves  discovered,  intending 
to  get  out  at  the  next  station. 

[Eeatino,  J.  Knowledge  on  the  part  of  the  landlord  is  a  fact 
which  ought  to  be  found  by  the  magistrates.] 

O.  Hopuood,  contra.  There  was  abundant  evidence  to  support 
the  conviction.  The  appellant  clearly  was  guilty  of  an  infringe- 
ment of  the  statutory  prohibition.  Three,  at  all  events,  of  the 
persons  who  were  supplied  with  liquor  were  shewn  not  to  be  travel- 
lers, giving  to  the  word  its  most  liberal  interpretation.  Persons 
residing  in  a  yillage  closely  adjoining  the  station  could  hardly  be 
travellers  needing  refreshment.  In  the  judgment  of  the  Court  in 
Taylor  v.  Humphries  (1),  great  reliance  is  placed  upon  the  local 
knowledge  of  the  magistrates ;  and  credit  must  be  given  to  them 
for  the  inferences  they  draw  from  the  evidence  submitted  to  them. 

Oray,  Q.O.,  in  reply. 

WiLLES,  J.  I  am  of  opinion  that  the  conviction  in  this  case 
must  be  quashed.  It  is  most  important  that  full  efiect  should  be 
given  to  laws  which  are  passed  for  the  purpose  of  preserving  the 
sanctity  of  the  day  of  rest.  That  purpose,  however,  is  to  be 
attained  by  fiur  means ;  and  not  by  drawing  strained  constructions, 
or  by  the  imposition  of  penalties  where  no  intention  to  do  wrong 
is  evinced  on  the  part  of  the  person  sought  to  be  punished.  I 
cannot  conceive  anything  more  calculated  to  set  people  against 

(1)  17  C.  B.  (N.  S.)  539 ;  34  L.  J.         (3)  Law  Rep.  1  C.  P.  at  p.  328. 
(M.C.)  1.  (4)  Which  was  about  a  mile  distant. 

(2)  Law  Rep.  1  C.  P.  824. 
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1870  the  law  for  closing  publio-honses  on  Sunday^  than  that  penalties 
CovLsr  should  be  imposed  upon  inn-keepers  who  do  their  best  to  confine 
the  supply  of  refreshment  daring  the  prohibited  hours  to  bon&  fide 
travellers.  The  personal  liberty  of  trayellers  would  be  restrained 
beyond  what  is  reasonable  if  they  were  prevented  from  obtaining 
necessary  meat  and  drink  because  Divine  service  happens  to  be 
going  on.  The  law  has  made  an  exception  in  favour  of  persons 
who  travel  on  the  Sunday,  whether  on  business  or  for  pleasure. 
The  innkeeper  is  bound  to  supply  them  with  refreshment.  If  a 
man  makes  pretence  of  being  a  traveller^  for  the  mere  purpose  of 
indulging  his  desire  for  drink,  he  violates  the  law,  and  incurs  a 
penalty.  (1)  The  landlord  is  restrained  in  another  way.  If  he 
opens  his  house  during  the  prohibited  hours  under  circumstances 
which  a£Ebrd  no  explanation  or  excuse  for  his  so  doing,  the  conclu- 
sion may  very  fairly  be  arrived  at  that  he  opens  it  for  the  purpose 
of  supplying  beer,  &c.,  to  persons  who  have  no  right  to  demand  it. 
It  may  be  proper  that  the  landlord  should  in  such  a  case  be  called 
upon  to  give  some  explanation.  In  the  present  case,  the  place 
where  the  eight  men  were  found  drinking  was  in  substance  no 
more  than  the  refreshment-room  at  the  railway  station.  It  com- 
municated with  the  railway  platform,  and  was  called  the  Befresh- 
ment  Boom,  a  place  provided  at  most  stations  for  travellers  to 
resort  to  before  or  after  a  journey.  In  this  refreshment-room  were 
eight  persons,  four  of  whom  were  inhabitants  of  the  neighbouring 
town.  Seven  of  them  afterwards  travelled  by  the  train,  which  was 
just  due ;  and  the  eighth  had  gone  to  the  station  for  the  purpose  of 
seeing  his  son  off.  Prima  facie,  therefore,  the  place  was  opened 
for  the  purpose  of  supplying  drink  to  persons  who  were  travellers. 
There  was  nothing  in  the  character  or  appearance  of  the  persons 
there  to  call  upon  the  landlord  to  assume  that  any  of  them  were 
not  travellers.  As  to  the  three  residents,  it  seems  to  me  to  be 
rather  straining  the  &cts  to  assume  that  they  went  off  by  the  train 
for  the  mere  purpose  of  disarming  suspicion.  I  see  no  reason  for 
coming  to  the  conclusion  that  any  of  the  seven  were  acting  im- 
properly. What  is  there  to  shew  that  the  landlord,  who  opened 
his  house  for  a  strictly  legitimate  purpose,  was  aware  that  there 
were  persons  there  obtaining  refreshment  who  had  no  right  to  be 

(1)  See  32  &  33  Vict.  c.  27,  a.  16. 
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there  ?  If  he  had  been  guilty  of  negligence  in  abstaining  from  1870 
making  any  attempt  to  limit  the  supply  to  travellers,  that  might  owunr 
be  evidence  that  he  opened  his  house  for  the  supply  of  liquor  bui^^k 
generally,  and  not  merely  as  refreshment  for  travellers.  But 
nothing  is  shewn  here  to  convict  him  of  any  intention  to  violate 
the  law.  By  the  notice  stuck  up  in  the  refreshment-room,  and 
by  the  directions  given  to  his  servants,  he  does  all  he  can  to 
prohibit  drinking  by  any  persons  except  travellers.  There  is 
an  entire  absence  of  any  conduct  on  his  part,  active  or  passive, 
which  could  furnish  evidence  of  an  intention  to  break  the  law. 
That  being  so  as  to  the  first  question,  viz.  whether  the  four  resi- 
dents were  travellers  within  the  meaning  of  the  Act  of  Parliament, 
the  next  question  is  whether  the  ale  and  wine  were  refreshments 
taken  and  needed  by  them  as  travellers.  I  see  nothing  in  the 
amount  of  refreshment  supplied  to  shew  that  it  was  extravagant  or 
excessive :  and  we  do  not  sit  here  to  administer  a  sumptuary  law. 
I  see  no  evidence  upon  which  the  magistrates  could  pro^r^eome 
to  the  conclusion  that  the  appellant  on  the  occasion  in  question 
opened  his  house  for  any  other  than  a  lawful  purpose. 

Keating,  J.  I  am  entirely  of  the  same  opinion.  If  the  facts 
would  have  warranted  the  magistrates  in  finding,  and  they  had 
found,  a  want  of  bona  fides  on  the  part  of  the  appellant,  that 
would  have  been  strong  evidence  that  he  opened  his  house  for  a 
purpose  not  sanctioned  by  the  law.  But  there  is  no  such  evi- 
dence, and  no  such  finding.  He  had  put  up  a  notice  to  intimate 
that  refreshments  were  supplied  within  certain  hours  on  Sunday 
only  to  travellers ;  and  it  is  found  that  he  had  given  directions  to 
his  servant  to  the  same  effect,  and  that  his  direction  had  been 
complied  with  in  all  but  two  instances.  That  omission,  however, 
is  not  sufScient  to  shew  a  want  of  bona  fides  on  the  part  of  the 
landlord ;  and  there  was  nothing  in  the  circumstances  of  the  case 
to  challenge  the  attention  of  the  landlord,  nothing  to  shew  that 
he  wilfully  violated  the  law.  The  question  is  not  whether  the 
persons  who  obtained  the  refreshment,  or  any  of  them,  were  con- 
scious of  violating  the  law,  but  whether  the  appellant  wilfully 
violated  it.  The  facts  should  be  clearly  shewn,  to  bring  the  case 
within  a  penal  Act. 
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^^'^^  MoNTAauB  Smith,  J.    I  am  of  the  same  opinion.    There  is  not 

Copley  enough  either  in  the  evidence  or  the  finding  of  the  magistrates  to 
BuBTON.  support  the  conviction.  It  does  not  appear  that  the  appellant 
opened  his  house  otherwise  than  for  the  refreshment  of  trayellers. 
The  magistrates  find  as  a  £Etct  that  the  four  residents  in  Todmorden 
were  not  travellers ;  but  they  do  not  find  that  the  appellant  knew 
it.  The  whole  facts  are  consistent  with  his  entire  innocence.  The 
conviction  must  be  quashed. 

Chatf  asked  for  the  costs  of  the  appeal,  which  by  s.  6  of  the 
statute  (20  &  21  Vict.  c.  43)  are  in  the  discretion  of  the  Court. 

WiLLES,  J.  Hitherto,  influenced  by  the  notion  that  we  are 
dealing  with  public  officers  who  are  acting  in  the  performance  of  a 
public  duty,  we  have  abstained  from  allowing  the  appellant  costs 
on  quashing  a  conviction  under  11  &  12  Vict.  c.  49  and  the  other 
Acts  relating  to  this  subject.  In  the  present  case  the  respondent 
is  a  Serjeant  of  police.  The  information  was  laid  by  him  under 
the  direction  of  his  superiors,  and  was  sustained  by  a  majority  of 
the  justices.  However,  it  is  impossible  to  fail  to  perceive  that  the 
principles  laid  down  by  this  Court  in  several  cases  have  not  been 
comprehended  by  the  magistrates,  or  have  failed  to  be  acted  upon 
by  them.  It  must  for  the  future  be  understood  that  the  burthen 
of  proof  lies  upon  the  informer,  and  that  a  conviction  ought  not  to 
take  place  unless  the  magistrates  are  satisfied  that  the  innkeeper, 
when  supplying  refreshment  within  the  prohibited  hours,  is 
cognizant  of  the  fact  that  the  parties  asking  for  it  are  not  travellers. 
In  future  cases  where  this  rule  is  disregarded,  the  Court  will  be 
advised  whether  the  conviction  ought  not  to  be  quashed  with  costs. 
On  the  present  occasion,  however,  we  give  no  costs. 

Conviction  guashei.  (1) 

Attorneys  for  appellant :  Richards  dt  Walker* 
Attorneys  for  respondent :  Shaw  &  TremeSen,  for  Eashjooods^ 
Todmorden. 

(1)  See  Morgan  v.  Iledger,  ante,  p.  485. 
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STANLEY,  Appbllaht;  MORTLOCK,  Respokdent. 

Turnpike  Ad  (3  Geo.  4,  c.  126),  «.  41 — Liability  far  avoiding  ToU — Leaving 

Carriage  en  a  Highway, 

By  the  Geoeral  Turnpike  Act  (3  Geo.  4,  c.  126),  s.  41,  it  is  provided  that  if 
any  person  shall  leave  upon  a  turnpike  road  any  horse,  cattle,  beast,  or  carriage 
whatsoever,  by  reason  whereof  the  payment  of  any  tolls  or  duties  shall  be  avoided 
or  lessened,  he  shall  forfeit  any  sum  not  exceeding  bl. 

A.  was  driven  by  his  coachman  from  his  house  along  a  turnpike  road  up  to  but 
not  through  a  turnpike  gate.  A.  then  got  out  and  walked  through  the  gate  to  a 
railway  station  beyond  it,  and  went  away  by  a  train,  and  his  coachman  drove  the 
carriage  back  to  his  house : — 

Held^  that  A.  had  not  left  his  carriage  upon  the  road  within  the  meaning  of  the 
Act,  and  had  not  therefore  incurred  the  penalty  imposed. 

Case  stated  by  Justices  under  20  &  21  Vict.  c.  43. 

The  respondent  laid  a  complaint  or  information  before  justices 
for  the  county  of  Cambridge  against  the  appellant  for  having  left 
upon  the  turnpike  road  from  Boyston,  in  the  county  of  Hertford, 
to  Wandesford  Bridge,  in  the  county  of  Huntingdon,  a  certain  car- 
riage or  waggonette  drawn  by  two  horses,  by  reason  whereof  the 
payment  of  tolls  at  the  Old  North  Boad  gate  was  evaded,  con- 
trary  to  the  statute  3  Geo.  4,  c  126,  s.  41.  (1)    The  magistrates 


.  1870 

juM  so. 


(1)  3  Geo.  4,  c.  126,  s.  41 :— "  If  any 
person  shall  with  any  horse,  cattle, 
beast,  or  carriage  go  off  or  pass  from 
any  turnpike  road  through  or  over  any 
land  or  ground  near  or  adjoining  thereto 
(not  being  a  public  highway,  and  such 
person  not  being  the  owner  or  occupier, 
or  servant,  or  one  of  the  family  of  the 
owner  or  occupier  of  such  land  or 
ground),  with  intent  to  evade  the  pay- 
ment of  the  tolls  granted  by  any  Act  of 
Parliament ;  or  if  any  owner  or  occu- 
pier of  any  such  land  or  ground  shall 
knowingly  or  willingly  permit  or  suffer 
any  person  (except  as  aforesaid)  with 
any  horse,  cattle,  beast,  or  carriage 
whatsoever  to  go  or  pass  through  or 
over  such  land  or  ground  with  intent 
to  evade  any  such  tolls ;  or  if  any  per- 
son shall  give  or  receive  from   any 


person  other  than  the  collectors  of  the 
tolls,  or  forge,  counterfeit,  or  alter  any 
note  or  ticket  directed  to  be  given  with 
intent  to  evade  the  payment  of  the 
tolls,  or  any  part  thereof;  or  if  any  per- 
son shall  fraudulently  or  forcibly  pass 
through  any  such  toll  gate  with  any 
horse,  cattle,  beast,  or  carriage,  or  shall 
leave  upon  the  said  road  any  horse, 
cattle,  beast,  or  carriage  whatsoever  by 
reason  whereof  the  payment  of  any  tolls 
or  duties  shall  be  avoided  or  lessened ; 
or  shall  take  off,  or  cause  to  be  taken 
off,  any  horse  or  other  beast  or  cattle 
from  any  carriage  either  before  or  after 
having  passed  through  any  toll-gate, 
or  having  passed  through  any  toll-gate, 
shall  afterwards  add  or  put  any  horse 
or  other  beast  to  any  such  carriage,  and 
draw  therewith  upon  any  part  of  any 
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1870        conyicted  the  appellant  of  the  offence,  and  stated  a  case,  of  which 

Stahlbt     the  following  is  the  substance. 

MoBmocK.  ^'  ^poii  *^®  hearing  of  the  complaint^  it  was  proved  that  there 
was  a  turnpike  gate,  situated  in  the  parish  of  Longstown,  in  the 
county  of  Cambridge,  on  the  road  leading  firom  Bojston,  in  the 
county  of  Hertford,  to  Wandesford  Bridge,  in  the  county  of  Hunt- 
ingdon, and  that  the  respondent  was  the  party  duly  appointed  to 
collect  the  tolls  at  the  gate. 

2.  The  tolls  payable  on  the  road  are  collected  under  and  by 
virtue  of  3  Geo.  4,  c  Ixviii,  s.  25. 

6.  It  was  further  proved  that  the  turnpike  gate  was  situated 
about  100  yards  from  the  Old  North  Boad  railway  station,  on  the 
Bedford  and  Cambridge  Bailway,  and  the  appellant  was,  on  the 
25th  of  September,  1869,  with  some  of  his  friends  driven  by  his 
coachman  in  a  waggonette,  drawn  by  a  pair  of  horses,  along  the 
road  to  within  about  140  yards  of  the  turnpike  gate,  and  the  appel- 
lant and  his  friends  then  got  out  of  the  waggonette,  and  walked 
through  the  turnpike  gate  to  the  railway  station,  carrying  with 
them  some  small  articles  of  luggage,  but  the  heavy  portions  of 
their  luggage  had  been  previously  sent  through  the  gate  in  a  cart, 
the  person  in  charge  of  which  had  paid  the  proper  toll. 

7.  The  waggonette  was  in  charge  of  the  appellant's  coachman, 
and  was  by  him  driven  back  to  the  appellant's  house.  The  wag- 
gonette had  on  the  day  in  question  been  driven  upwards  of  a 
quarter  of  a  mile  in  one  direction  along  the  turnpike  road  between 
the  appellant's  lodge  gate  and  the  toll  gate. 

8.  No  toll  was  paid  by  the  appellant,  nor  demanded  from  the 
appellant,  in  respect  of  the  waggonette,  because  it  was  known  to 
the  respondent  that  the  appellant  wished  to  raise  the  question  now 
raised. 

9.  The  appellant  left  by  the  train,  and  did  not  return  that  day. 


turnpike  road,  so  as  to  increase  the  ever  in  order  to  or  with  intent  to  evade 

number  of  horses  or  other  beasts  draw-  the  payment  of  all  or  any  of  the  tolls, 

ing  the  said  carriage  after  the  same  and  whereby  the  same  shall  be  evaded, 

shall  have  passed  through  any  toll-gate  every  such  person  shall  for  every  such 

whereby  the  payment  of  all  or  any  of  offence  forfeit  and  pay  any  sum  not 

the  tolls  shall  or  may  be  evaded ;  or  if  exceeding  5^." 
any  person  shall  do  any  other  act  what- 
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10.  On  these  facts,  the  justices  were  of  opinion  that  there  was       1870 
nothing  in  the  provision  of  the  local  Act  (3  Geo.  4,  c.  Ixviii.)  stanlbt 
to  exempt  the  appellant  from  the  payment  of  the  toll.    That  the  ^    ** 
local  Act  was  passed  prior  to,  and  is  itself  amended  and  controlled 

by  the  general  Act  (3  Geo.  4,  c.  126),  which  is  intitutled  **An 
Act  to  amend  the  general  laws  now  in  being  for  regulating  Turn- 
pike Beads  in  that  part  of  Great  Britain  called  England."  That 
the  appellant  was  not  within  the  exemption  allowed  by  s.  32  of  the 
general  Act^  and  therefore  the  appellant  was,  under  the  circum- 
stances above  stated,  liable,  under  s.  41,  to  pay  toll  for  the  said 
waggonette. 

11.  The  question  of  law  arising  on  the  above  statement  of  &cts 
is,  whether  or  not  under  s.  41  of  3  Geo.  4,  c.  126,  the  appellant  was 
rightly  convicted  of  leaving  the  said  waggonette  on  the  said  road, 
whereby  the  payment  of  toll  at  the  said  gate  was  evaded. 

12.  If  the  Court  should  answer  the  said  question  in  the  affirma- 
tive, then  the  conviction  is  to  stand  with  costs ;  but  if  the  Court 
should  answer  the  question  in  the  negative,  the  complaint  and 
information  is  to  be  dismissed. 

Ordham,  for  the  appellant.  The  only  question  is  whether  the 
appellant's  act  comes  within  the  words  of  the  part  of  section  41 
mentioned  in  the  information.  The  offence  there  mentioned  does 
not  turn  upon  the  intent^  but  the  appellant  must  have  left  a  car- 
riage on  the  road,  and  thereby  evaded  payment  of  tolL  The 
carriage  here  was  not  left  on  the  road,  for  the  words  of  the  section 
cannot  mean  only  getting  out  of  the  carriage  and  letting  it 
proceed.  The  carriage  must  at  any  rate  be  left  standing  still 
on  the  road.  It  may  be  that  if  the  appellant  had  left  the  carriage 
standing  in  the  road  while  he  went  through  the  turnpike  to  the 
station  and  came  back,  he  would  have  been  liable ;  but  it  is  very 
doubtful  whether  he  would  then.  The  difference  between  avoiding 
toll  and  avoiding  becoming  liable  to  it,  is  pointed  out  in  Veiieh  v. 
Trustees  of  Exeter  (1),  and  it  is  very  doubtful  whether  a  person  can 
be  said  to  avoid  payment  of  toll  unless  he  has  done  something 
which  ought  to  render  him  liable  to  toll.  The  Acts  only  impose 
a  toll  on  persons  passing  through  a  turnpike  gate,  and  it  would 

(1)  8  E.  &  B.  986 ;  27  L.  J.  (M.C.)  116. 
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1870  '8eem  that  unless  a  person  has  in  somlB  way  got  his  carriage  and 
8TAMLXT  horses,  or  some  of  them,  from  one  side  of  the  gate  to  the  other,  he 
MoBTLooK.  ^^^'^^^  ^  ^^^  ^  hsLYe  avoided  the  toll.  The  cases  contemplated 
by  the  Act  would  seem  rather  to  be  where  a  waggon  and  four 
horses  come  to  a  gate  and  the  waggoner  takes  out  three  horses 
and  leaves  them  on  the  road  and  goes  through  to  his  destination 
on  the  other  side  with  one  horse  only,  and  then  re^attaches  the 
other  horses  again  as  he  returns ;  or  where  he  leaves  the  waggon  on 
the  road  and  takes  the  horses  through  the  gate  to  a  stable  beyond. 
The  succeeding  clause  refers  apparently  to  cases  where  horses 
in  a  waggon  pay  higher  toll  than  those  not  in  harness,  and  when 
therefore  three  of  the  four  horses  might  be  taken  out  and  taken 
through  the  gate  out  of  harness  and  re-attached  the  other  side,  the 
whole  of  the  carriage  and  horses  thus  passing  the  gate  but  payiug 
less  toll.  Whatever,  however,  be  the  true  meaning  of  the  Act,  it 
is  sufficient  that  in  the  present  case  there  was  no  leaving  of  a 
carriage  on  the  road. 

Naylar,  for  the  respondent.  The  question  intended  to  be  raised 
by  the  respondent  is  whether  the  appellant,  having  driven  more 
than  100  yards  along  the  road,  was  not  liable  for  toll  whether  he 
passed  through  a  gate  or  not.  If  he  had  not  got  out  at  all  but 
simply  turned  round  and  driven  back,  he  would  have  been  equally 
liable.  The  Act  refers  only  to  tolls  at  gates,  because  it  is  only 
necessary  to  give  authority  to  block  the  road.  He  referred  to 
Phipson  V.  Harvett.  (1) 

Gfrahamf  in  reply.  There  is  no  authority  for  saying  that  toll 
can  be  collected  except  for  passing  through  a  gate,  and  if  there 
was  it  would  be  conclusive  for  the  appellant,  as  he  then  would  not 
have  evaded  the  toll  by  acting  as  he  did. 

WiLLES,  J.  We  must  look  at  the  information  laid  against  the 
appellant,  and  see  if  the  offence  alleged  in  it  has  been  committed ; 
the  information  alleges  that  the  defendant  did  leave  upon  the 
turnpike  road  from  Boyston  in  the  county  of  Hertford  to  Wandes- 
foid  Bridge  in  the  county  of  Huntingdon,  a  certain  carriage  or 
waggonette  drawn  by  two  horses,  by  reason  whereof  the  payment 
of  tolls  at  the  Old  North  Boad  gate  was  evaded*    The  fact  is  that 

(1)  1 C.  M.  &  R,  478.     . 


VOL.  v.]  TRINITY  TEBM,  XXXm  VIOT.  501 

the  appellant  wanted  to  go  to  a  railway  station  between  which       1870 

and  his  house  the  turnpike  gate  lay ;  he  drove  more  than  100     Stamlst 

yards  along  the  road,  but  when  he  came  near  the  gate  he  chose  to    mobtlock. 

get  out  and  to  walk  on  to  the  station.    He  left  his  carriage  upon 

the  road  in  the  sense  of  quitting  it,  but  not  in  the  active  transitive 

Bense  of  leaving  it  standing  on  the  road.     In  popular  language,  if 

he  had  been  asked  where  did  you  leave  your  carriage,  he  would 

have  said  I  did  not  leave  it  on  the  road,  I  sent  it  home.    The 

question,  therefore,  is  whether  the  statute  means  leaving  a  carriage 

in  the  sense  of  quitting  it,  or  in  the  sense  of  leaving  it  waiting  on 

the  road :  the  latter  is  the  true  construction.     There  are  many  cases 

to  which  the  section  might  apply  even  without  saying  that  a  person 

who  finds  himself  in  a  mind  to  leave  his  carriage  standing  on  the 

road  and  to  walk  on  through  a  turnpike  gate,  is  bound  to  pay  the 

toll  on  passing  through  it,  though  there  are  no  words  in  the  Act 

distinctly  imposing  it.    The  cases  which  might  be  conceived  would 

be  of  a  person  driving  up  to  a  gate  with  a  carriage  having  peculiar 

wheels  or  several  horses,  and  either  leaving  the  carriage  and  taking 

on  the  horses,  or  leaving  some  of  the  horses  and  taking  on  the 

^^rriage,  or  that  having  business  so  near  the  other  side  of  the  gate 

that  it  really  made  no  difference  whether  he  took  the  carriage  or 

horses  through  or  not,  he  left  them  waiting  on  the  road,  simply 

to  avoid  the  toll.    However,  without  going  further,  it  seems  to 

me  that  the  point  on  which  the  respondent  in  the  present  case 

fails,  is,  that  there  was  no  leaving  of  a  carriage  on  the  road  within 

the  meaning  of  the  Act. 

Keating,  J.  I  am  of  the  same  opinion ;  it  is  not  necessary  to 
decide  some  of  the  points  which  have  been  raised,  because  we  have 
only  to  decide  whether  the  facts  bring  the  appellant  strictly  within 
the  words  of  the  section.  Now  I  agree  with  the  construction  that  has 
been  already  put  upon  them ;  viz.,  that  where  the  statute  says  shall 
leave  upon  the  road  any  carriage,  it  certainly  does  not  necessarily 
import  quitting  it,  but  more  naturally  means  leaving  the  carriage 
waiting  there  while  he  passes  through  the  gate,  but  here  it  appears 
that  the  appellant  drove  up  near  to  the  gate  and  got  out,  and 
that  the  carriage  was  not  left  on  the  road,  but  driven  back  to  his 
house. 

Vol.  y.  2  S  2 
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1870  Montague  Smith,  J.    I  am  of  the  same  opinion.    The  offence 

Btanlbt  must  be  within  the  words  of  the  statute :  **  shall  leave  upon  the 
MoBTLocK.  ^^  ^^  ^^7  horse,  cattle,  beast,  or  carriage  whatsoeyer,  by  reason 
whereof  the  payment  of  any  tolls  or  duties  shall  be  avoided  or 
lessened."  Now  the  offence  consists  of  two  things:  firsts  the  leaving 
a  carriage  on  the  road ;  and,  secondly,  the  effect  of  that  leavings 
viz.,  the  avoiding  the  tolL  Here  the  overt  act  is  not  established, 
for  when  a  man  gets  out  of  his  carriage  which  does  not  remain 
stationary  on  the  road,  it  is  not  a  leaving  it  upon  the  road  within 
the  meaning  of  the  Act ;  therefore,  it  is  unnecessary  to  consider 
what  was  the  effect  of  the  appellant's  conduct  in  this  case.  What 
would  come  within  the  words  of  the  Act,  it  is  not  necessary  to 
determine ;  but  one  can  quite  understand  it  might  be  contended 
that  if  a  person  left  his  carriage  standing  outside  of  a  town  and 
went  into  the  town  and  did  his  business,  and  came  out  again  and 
drove  the  carriage  back,  it  would  be  within  the  Act^  but  we  need 
not  determine  that ;  nor  need  we  determine  the  point  raised  by 
the  defendant,  that  any  person  driving  100  yards  along  the  road 
is  liable  to  pay  toll  whether  he  passes  through  a  gate  or  not; 
that  does  not  seem  to  be  so  under  the  special  Act  referred  to  in 
this  case,  and  if  it  had  been  so,  the  proceeding  here  would  not 
have  been  for  avoiding  payment  of  toll,  but  for  not  paying  it 

Judgment  for  the  appeHanl. 

Attorneys  for  appellant :  J.dtC.  GoZe,  for  Foder^  Cambridffe, 
Attorneys  for  respondent :  F.&T.  Smith  db  8on$,  for  MorUock, 
Caaton, 
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[BBISTOL  ELECTION  PETITION.]  1870 

Jtifi0  9. 
BRTTT,  Petitioner  ;  ROBINSON,  Respondent.  • 

Corrupt  Practice  Prevention  Act,  1854  (17  <fe  18  Viet,  c,  102)'~TeU'BaUot^ 

Bribery  and  Treatinff — Special  Case — Cogti. 

On  a  Tacancy  in  the  representation  in  parliament  for  the  city  of  B^  three  liberal 
candidates,  Tiz.  R.,  H.,  and  0.,  offered  themselves.  It  was  arranged  between 
them  that  a  ''test-ballot"  should  be  taken,  and  that  the  one  at  the  head 
of  the  ballot  should  alone  stand  for  the  city  in  the  liberal  interest,  and  that  the 
others  should  support  him.  The  test-ballot  was  taken,  and  R.  had  a  majority  of 
votes.  H.  and  O.  retired.  Subsequently  a  conservative  candidate  came  forward, 
and  went  to  the  poll  against  R.  R.  was  returned.  A  petition  was  presented 
against  the  return  of  R.,  on  the  ground  that,  after  the  receipt  of  the  writ  for  the 
election,  two  agents  of  R.  gave  money,  and  one  gave  drink  to  voters,  to  induce 
them  to  vote  for  R.  on  the  occasion  of  the  test-ballot. 

Upon  a  case  stated  for  the  opinion  of  the  Court,  pursuant  to  s.  11  of  the  Par- 
liamentary Elections  Act,  1868  (31  A;  32  Vict.  o.  125),  in  which  it  was  found 
that  '*  such  giving  was  corrupt ;"  but  that  *'  no  bargain  was  expressly  or  impliedly 
made  as  to  their  votes  on  the  election,  nor  did  the  voters  understand  or  suppose 
that  their  votes  at  the  election  were  bought  or  engaged,  or  in  any  way  bargained 
for  :"— 

Hdd,  that  the  giving  the  money  and  drink  for  the  purpose  above  described 
was  bribery  and  treating  within  s.  2,  sub-s.  3,  and  s.  4,  of  the  Corrupt  Practices 
Prevention  Act,  1854,  and  avoided  R.'s  election. 

At  the  last  parliamentary  election  for  the  city  of  Bristol,  Mr.  E. 
S.  Bobinson  was  returned.  A  petition  against  his  return  was  duly 
presented  and  tried  before  Bramwell,  B.,  on  the  23rd  and  four 
following  days  of  May,  1870,  when  the  learned  Baron,  with  the 
consent  of  the  parties,  reserved  for  the  opinion  of  this  Court  a 
question  which  arose,  as  follows : — 

On  the  occurring  of  the  vacancy  in  the  representation  which 
gave  occasion  for  Mr.  Bobinson's  election,  three  candidates,  of 
whom  he  was  one,  appeared  in  the  liberal  interest  The  state  of 
the  register  was  ^uch  that,  in  the  event  of  the  liberal  party  being 
undivided,  their  candidate  was  considered  to  be  certain  of  success ; 
and  confident  expectations  were  entertained  that  he  would  not 
even  be  opposed.  On  the  other  hand,  in  the  event  of  the  three 
candidates  going  to  the  poll,  the  chances  were  that  a  conservative 
would  be  returned.  It  was  therefore  arranged  that  one  only  of  the 
three  candidates  should  stand,  and  that  a  test-ballot  should  be 
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taken,  to  ascertain  which  of  the  three  it  should  be, — it  beisg 
agreed  between  the  three  candidates,  their  friends  and  supporters, 
that  whichever  of  them  should  have  the  greatest  number  of  votes 
should  be  the  one  to  stand,  and  that  they  themselves  would  support 
him,  and  that,  as  far  as  they  could,  they  would  influence  the  voters 
in  their  interest  to  support  him.  The  persons  to  vote  were  to  be 
all  the  voters  for  the  city,  except  certain  voters  who  had  on  a 
former  occasion  plumped  for  a  conservative  candidate. 

This  arrangement  was  carried  into  effect.  The  ballot  took  place. 
Mr.  Bobinson  had  a  very  large  majority.  The  other  two  retired, 
and  he  remained  the  sole  candidate  on  the  liberal  side.  A  con- 
servative candidate  afterwards  appeared.  He  and  Mr.  Bobinson 
went  to  the  poll ;  and  Mr.  Bobinson  was  elected.  Mr.  Bobinson 
received,  as  arranged,  the  support  of  many  voters  who  would  have 
preferred  one  or  other  of  the  two  retiring  liberals. 

On  the  occasion  of  the  test-ballot,  and  after  the  receipt  of  the 
writ  for  the  election,  two  agents  of  Mr.  Bobinson  gave  trifling  sums 
of  money  to  voters  to  vote  for  Mr.  Bobinson  at  the  test-ballot ; 
and  one  agent  gave  drink  to  voters  for  the  same  purpose.  Such 
giving  was  corrupt.  Some  of  the  voters  so  dealt  with  voted  at  the 
test-ballot  for  Mr.  Bobinson.  Their  number  was  small,  compared 
with  his  majority  at  the  test-ballot  Others  of  them  voted  for 
other  candidates.    Some  at  the  election  voted  for  the  conservative. 

Both  the  giving  of  the  money  and  the  giving  of  the  drink,  if 
given  to  induce  the  voter  to  vote  at  the  election,  would  have  been 
within  the  2nd  and  4th  sections  (1)  of  the  Corrupt  Practices  Pre- 


(I)  Sect.  2.  **  Tlie  following  persons 
shaU  be  deemed  guilty  of  bribery,  and 
shall  be  punishable  accordingly  :— 

"  1.  Every  person  who  shall,  directly 
or  indirectly,  by  himself  or  by  any  other 
person  on  his  behalf,  give,  lend,  or  agree 
to  give  or  lend,  or  shall  offer,  promise, 
or  promise  to  procure  or  to  endeavour 
to  procure,  any  money  or  valuable  con- 
sideration to  or  for  any  voter,  or  to  or 
for  any  person  on  behalf  of  any  voter, 
or  to  or  for  any  other  penon,  in  order 
'to  induce  any  voter  to  vote  or  refrain 
from  voting,  or  shall  corruptly  do  any 


such  act  as  aforesaid  on  account  of  such 
voter  having  voted  or  refrained  from 
voting  at  any  election : 

"2.  Every  person  who  shall,  directly 
or  indirectly,  by  himself  or  by  any  other 
person  on  his  behalf,  give  or  procure,  or 
agree  to  give  or  procure,  or  offer,  pro- 
mise, or  promise  to  procure  or  to  en- 
deavour to  procure^  any  oflSoe,  place,  or 
employment  to  or  for  any  voter,  or  to 
or  for  any  person  on  l)ehalf  of  any  voter, 
or  to  or  for  any  other  person,  in  order 
to  induce  such  voter  to  vote  or  refrain 
from  voting,  or  shall  corruptly  do  any 
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"^  8  Vict.  c.  102),  and  would  have  avoided 

*^ing  of  the  money  and  of  the  drink 

jribing  and  treating  the  voters,  to 

ot-ballot.     No  bargain  was  expressly 

oir  votes  on  the  election :  nor  did  the 

appose  their  votes  at  the  election  were 

jr  in  any  way  bargained  for.    So  that,  sup- 

Jce  legal  or  fair,  they  might  still  have  legally 

against  Mr.  Bobinson,  or  not  at  all. 
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lesaid  on  account  of  any 

g  voted  or  refrained  from 

any  election : 

i^very  person  who  shall,  directly 

•directly,  by  himself  or  by  any  other 

rson  on  his  behalf,  make  any  such 
gift,  loan,  offer,  promise,  procurement, 
or  agreement  as  aforesaid  to  or  for  any 
person,  in  order  to  induce  such  person 
to  procure  or  endeavour  to  procure  the 
return  of  any  person  to  serve  in  parliar 
ment,  or  the  vote  of  any  voter  at  any 
election : 

"  4.  Every  person  who  shall,  upon  or 
in  consequence  of  any  such  gift,  loan, 
offer,  promise,  procurement,  or  agree- 
ment, procure,  or  engage,  promise,  or 
endeavour  to  procure,  the  return  of  any 
person  to  serve  in  parliament,  or  the 
vote  of  any  voter  at  any  election : 

**'5.  Every  person  who  shall  advance 
or  pay,  or  cause  to  be  paid,  any  money 
to  or  to  the  use  of  any  other  person, 
with  the  intent  that  such  money  or  any 
part  thereof  shall  be  expended  in  bri- 
bery at  any  election,  or  who  shall  know- 
ingly pay  or  cause  to  be  paid  any  money 
to  any  person  in  discharge  or  re-pay- 
ment of  any  money  wholly  or  in  part 
expended  in  bribery  at  any  election : 

*'  And  any  person  so  offending  shall 
be  guilty  of  a  misdemeanour,  and  in 
Scotland  of  an  offence  punishable  by 
fine  and  imprisonment,  and  shall  also 
be  liable  to  forfeit  the  sum  of  lOOf .  to 
any  person  who  shall  sue  for  the  same, 


together  with  full  costs  of  suit:  Pro- 
vided always,  that  the  aforesaid  enact- 
ment shall  not  extend  or  be  construed 
to  extend  to  any  money  paid  or  agreed 
to  be  paid  for  or  on  account  of  any  legal 
expenses  bon&  fide  incurred  at  or  con* 
cerning  any  election.** 

Sect  4.  *'  Every  candidate  at  an  elec- 
tion who  shall  corruptly,  by  himself, 
or  by  or  with  any  person,  or  by  any 
other  ways  or  means  on  his  behalf,  at 
any  time,  either  before,  during,  or  after 
any  election,  directly  or  indirectly  give 
or  provide,  or  cause  to  be  given  or  pro- 
vided, or  shall  be  accessory  to  the 
giving  or  providing,  or  shall  pay  wholly 
or  in  part  any  expenses  incurred  for 
any  meat,  drink,  entertainment,  or 
provision  to  or  for  any  person,  in  order 
to  be  elected  or  for  being  elected,  or  for 
the  purpose  of  corruptly  influencing 
such  person  or  any  other  person  to  give 
or  refrain  from  giving  his  vote  at  such 
election,  or  on  account  of  such  person 
having  voted  or  refrained  from  voting, 
or  being  about  to  vote  or  refrain  from 
voting  at  such  election,  shall  be  deemed 
guilty  of  the  offence  of  treating,  and 
shall  forfeit  the  sum  of  502.  to  any  per- 
son who  shall  sue  for  the  same,  with 
full  costs  of  suit ;  and  every  voter  who 
shall  corruptly  accept  or  take  any  such 
meat,  drink,  entertainment,  or  pro- 
vision, shall  be  incapable  of  voting  at 
such  election,  and  his  vote,  if  given, 
shall  be  utterly  void  and  of  none  effect." 


1870 
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1870  The  qnestion  was,  neverthelesSy  were  both  or  eiliher  of  these  cases 

Bbftt      of  bribing  and  treating  for  the  vote  on  the  test-ballot,  within  the 
KoraBOH.    sections  referred  to. 

O'Mallej/,  Q.C.  {Sleigh^  Serjl.,  and  FfooJes,  with  him),  for  the 
petitioner.     The  statement    of  the  case  discloses  bribery  and 
treating  within  s.  2,  sab-&  3,  and  s.  4  of  the  Corrupt  Practices  Pre- 
vention Act,  1854  (17  &  18  Vict  c.  102).    It  may  be  assumed  that 
the  bribery  and  treating  did  influence  the  test-ballot^  and  did  pro- 
cure a  majority  in  favour  of  Mr.  Bobinson.    Even  if  the  bribery 
did  not  influence  the  return  of  Mr.  Bobinson,  the  election  is  never- 
theless void :  BlaeJcbum  Case  (1) ;  Bradford  Ca$e.  (2)     The  object 
of  the  bribery  and  treating  at  the  test-ballot  here  undoubtedly  was 
to  secure  the  return  of  Mr.  Bobinson  at  the  election ;  and  its  result 
was  supposed  to  be  decisive  of  the  event.    The  candidate  who 
should  be  at  the  head  of  the  test-ballot  was  certain  to  be  head  of 
the  poll  at  the  election  if  no  conservative  candidate  presented  him- 
self, and  almost  certain  if  one  did.    The  bribery,  therefore,  was 
clearly  with  a  direct  view  -to  the  approaching  election.    It  has 
been  held  that  misconduct  with  reference  to  a  municipal  election, 
as  operating  on  a  parliamentary  election,  may  constitute  an  offence 
within  this  Act.  (3)     So,  paying  the  expenses  of  voters  attending 
the  registration  courts  to  support  their  votes,  when  done  for  the 
purpose  of  influencing  their  votes  at  the  ensuing  election,  has  been 
declared  to  be  illegal :  Hastings  Case,  (4)    The  object  of  the  Act 
was  to  meet  every  device  for  influencing  votes.      The  exercise 
of  undue  influence  by  a  landlord  over    his  tenants,  or  by  a 
manufacturer   over  his   men  (5),  or  lavish   expenditure  on  the 
charities  in  the  neighbourhood  (6),  with  a  view  to  an  approaching 
election,  all  come  within  the  prohibition  of  the  Act^  and  render 
the  election  void.    But  for  the  proviso  at  the  end  of  s.  2,  the 
employment    of   paid    canvassers  would  be  illegal :    Bradford 
Case.  (7) ' .  Such  was  evidently  the  opinion  of  the  framers  of  this 

(1)  1  Oil.  &H.  Elect  Cas.  198, 202.  (5)  Wesibury  Case,  1  O'M.  &  H.  47, 

(2)  1  O'M.  &  H.  35,  40.  50. 

(3)  See  Beverley  Case,  1  0*M.  &  H.  (6)  Stafford  Case,  1  O'M.  &  H.  228, 
at  pp.  143,  150;  /Southampton  Case,  230. 

1  O'M.  &  H.  at  p.  226.  (7)  1  O'M.  &  H.  32. 

(4)  1  O'M.  &  H.  at  p.  219. 
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part  of  the  Act,  which  is  but  a  substitution  for  a  similar  provi-        1870 
fiion  in  49  Geo.  3,  c.  118.    A  gift  of  money  for  the  purpose  of      b^ 
inducing  a  candidate  to  reture  from  the  contest  would  avoid  the    BoanraoK. 
election.    So,  if  A.  agree  [with  B.  that^  if  B.  will  abstain  from 
opposing  A.  at  the  then  election,  A.  will  abstain  from  opposing  or 
voting  against  B.  at  a  future  election,  it  would  be  a  corrupt 
baigain. 

[WiLLES,  J.,  referred  to  the  Coventry  Case.  (1)]  ■ 

This  device  of  the  test-ballot  was  clearly  a  mode  of  endeavour- 
ing to  procure  the  votes  of  voters  at  the  election  for  whichever  of 
the  three  liberal  candidates  should  be  at  the  head  of  the  test* 
l>allot 

[Montague  Smith,  J.  The  finding  that  ''no  bargain  was 
•expressly  or  impliedly  made  as  to  their  votes  on  the  election,  nor 
•did  the  voters  understand  or  suppose  their  votes  at  the  election 
were  bought  or  engaged,  or  in  any  way  bargained  for/'  raises  some 
difficulty.] 

The  effect  of  that  finding  may  be  to  take  the  case  out  of  sub-s.  1 
of  8.  2 ;  but,  assuming  that  the  persons  bribed  to  vote  for  Bobinson 
at  the  test-ballot  were  left  free  to  vote  at  the  election  as  they  liked, 
still  it  would  be  endeavouring  to  procure  for  Bobinson  the  votes  of 
those  who  voted  at  the  test-ballot^  within  sub-s.  3.  The  question 
is,  what  was  the  intention  of  the  briber.  That  of  the  persons 
bribed  is  altogether  immaterial  It  is  found  that  the  thing  was 
corruptly  done ;  and  that  its  object  was  to  place  Robinson  at  the 
top  of  the  test-ballot,  and  so  to  secure  for  him  at  the  election  the 
votes  of  all  the  liberal  voters,  or  at  all  events  to  induce  them  to 
refrain  from  voting  against  him.  The  case  may  come  within  sub-s. 
1  of  8.  2,  but  it  is  clearly  within  sub-s.  3,  and  &  4.  The  Harwich 
Case  (2)  and  the  Bamriaple  Case  (3)  were  also  referred  ta 

Mettish,  Q.C.  (BaUaniine,  Serft.,  J.  0.  Oriffits,  and  Chandos  Leiffh, 
with  him),  for  the  respondent  The  question  referred  to  the  Court 
is,  whether  both  or  either  of  the  cases  of  bribery  and  treating  men- 
tioned in  the  case  are  within  the  2nd  and  4th  sections  of  the 
Corrupt  Practices  Prevention  Act,  1854.    Those  enactments  are 

(1)  1  Oli.  &  H.  97.  (2)  2  Pow.  R.  &  D.  223. 

•  (3)  2  Pow.  R.  &  D.  836. 


508  OOUBT  OF  COMMON  PLEAS.  [L.  IL 

1870  highly  penal,  and  must  receive  the  same  construction  that  they 
Bbitt  would  receive  upon  an  indictment  for  a  misdemeanour-  The  offence 
BoBj^^jj  charged  must  be  brought  within  the  letter  and  the  spirit  of  the 
enactments ;  and  the  Court  is  bound  by  the  conclusions  of  fact 
arrived  at  by  the  learned  Baron  who  stated  the  case.  The  first 
sub-s.  of  8.  2  relates  to  the  bribing  the  voter  to  vote  or  to  refrain 
from  voting  at  the  election.  This  case  is  clearly  not  within  that 
part  of  the  enactment.  Nor  does  it  fall  within  the  2nd  sub-s., 
which  relates  to  the  procuring  or  promising  to  procure  for  the 
voter  some  office,  place,  or  employment,  or  within  sub-s.  4,  which 
relates  to  the  recipient  of  the  bribe.  The  3rd  8ub>s.  relates  to  the 
bribing  of  persons  who  may  have  influence  over  voters,  in  order  ta 
procure  the  return  of  a  particular  person  or  to  vote  for  him  at  the 
election.  This  case  does  not  fall  within  that  enactment  The 
parties  bribed  were  not  bribed  to  vote  for  Mr.Bobinson  at  the 
election,  or  to  induce  others  to  vote  or  to  use  their  influence  for 
the  purpose  of  procuring  his  return.  "  Voting  "  means  voting  at 
the  election.    It  relates  to  an  act  to  be  done  at  the  poll. 

[BoYiLL,  C.  J.  The  test-ballot  was  a  step  towards  the  election ; 
and  the  payment  is  found  to  have  been  corruptly  made.] 

The  obvious  meaning  of  that  is,  that  it  would  have  been  a  cor» 
mpt  act  if  done  with  reference  to  the  impending  election ;  nothing 
more.  Influence  means  influence  over  a  voter  at  the  election* 
All  the  cases  cited  entirely  coincide  with  this  view  of  the  statute* 
Neither  the  3rd  clause  nor  the  corresponding  provision  in  the 
49  Geo.  3,  c.  118,  has  ever  been  held  to  apply  to  a  case  where  the 
money  was  not  given  to  purchase  the  influence  of  the  person  bribed 
at  the  election.  Would  an  indictment  lie  for  giving  or  receiving  a 
bribe  to  vote  at  the  test-ballot  ?  Clearly  not.  Cooper  v.  Slade  (1), 
and  the  judgment  of  Willes,  J.,  in  the  Coventry  Case  (2),  were  also 
referred  to. 

BoviLL,  C.  J.  A  vacancy  having  occurred  in  the  representation 
of  the  city  of  Bristol  in  parliament,  Mr.  Bobinson,  the  respondent, 
became  a  candidate.  His  object  was,  to  be  returned  as  member  of 
parliament  for  that  city ;  and  both  he  and  his  agents  took  steps 
for  the  purpose  of  procuring  and  securing  his  return.     Looking  at 

(1)  6  H.  L.  C.  746.  (2)  1  CM.  &  H.  97, 100. 
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the  state  of  political  parties  in  the  borough,  the  nature  of  the  con-       1870 
stituencjy  and  the  probability  of  success  of  each  candidate,  it  was       Bbitt 
determined  by  Mr.  Bobinson  and  two  other  candidates  in  the  same    BoBnroox. 
political  interest,  and  their  friends,  that  a  certain  course  should  be 
adopted,  viz.  that  a  test-ballot  should  be  taken  in  order  to  secure 
the  return  of  one  of  those  three  candidates  to  parliament.    The 
whole  proceeding  was  with  a  view  to  the  election  and  return  of 
one  of  the  three  liberal  candidates     A  course  was  proposed  which, 
if  it  had  been  honestly  and  fairly  carried  out,  would  have  tested 
the  feeling  of  the  electors,  and  which  virtually  would  determine 
who  should  represent  the  city  of  Bristol.    I  say  that,  because  the 
learned  Baron  who  tried  the  election  petition  has  stated  upon  the 
case  submitted  for  our  judgment  that  *'  the  state  of  the  register 
was  such  that,  in  the  event  of  the  liberal  party  being  undivided, 
their  candidate  was  considered  to  be  certain  of  success ;  and  con- 
fident expectations  were  entertained  that  he  would  not  even  be 
opposed ;  and  that  it  was  therefore  arranged  that  one  only  of  the 
three  candidates  should  stand,  and  that  a  test-ballot  should  be 
taken  to  ascertain  which  of  the  three  it  should  be;  it  being  agreed 
between  the  three  candidates  and  their  friends  and  supporters  that 
whichever  of  them  should  have  the  greatest  .number  of  votes 
should  be  the  one  to  stand,  that  they  themselves  would  support 
him,  and  that,  as  far  as  they  could,  they  would  influence  the  voters 
in  their  interest  to  support  him." 

This  test-ballot  was  one  of  the  steps  in  the  course  of  the  pro- 
ceedings towards  the  election,  and  was  for  the  purpose  of  securing 
the  return  of  one  of  the  candidates  in  that  particular  interest.  It 
is  tolerably  certain,  from  the  statements  in  the  case,  that,  if  Mr. 
Bobinson  had  not  been  at  the  head  upon  the  test-ballot,  he  would 
not  have  been  returned  to  parliament  It  is  equally  clear  from 
this  statement,  that,  if  he  was  at  the  head  upon  the  test-ballot, 
then  there  was  every  expectation  on  his  part  that  he  would  be 
returned ;  and,  indeed,  no  one  can  doubt  that  there  was  almost  a 
certainty  of  his  being  so  resumed. 

Whether  he  was  to  be  placed  at  the  head  of  the  ballot  or  not, 
depended  on  the  influence  that  could  be  exerted  in  his  favour  by 
and  with  the  voters  who  were  to  take  part  in  the  test-ballot.  In 
order  to  secure  the  votes  of  the  voters  of  that  ballot,  Mr.  Bobin- 
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1870  son's  agents  gare  money  and  drink  to  yoters,  to  induce  them  to 
Bbitt  vote  for  Mr.  Bobinson  at  the  ballot,  and  it  is  found  that  such 
BoBWBON.  S^™*S  ^^  nioney  and  drink  to  those  voters  was  corrupt,  that  is  to 
say,  that  it  was  to  induce  those  voters,  whether  they  desired  to 
vote  for  Mr.  Bobinson  or  for  another  candidate,  to  give  their  votes, 
in  consideration  of  money  or  drink,  for  Mr.  Bobinson,  in  order  to 
place  him  at  the  head  of  the  test-ballot.  On  such  a  finding  in  the 
case,  that  the  money  and  the  drink  were  given  corruptly  and  for 
that  purpose,  if  the  test-ballot  was  to  determine  virtually  the  re- 
turn to  parliament  of  the  candidate  at  the  head  of  the  ballot,  it 
seems  to  me  impossible  to  escape  from  the  conclusion  that  the 
money  and  drink  were  thus  given  cormptly,  in  order  to  endeavour 
to  procure  the  return  of  Mr.  Bobinson  to  serve  in  parliament. 

If  that  be  so,  the  case  is  brought  directly  and  distinctly  within 
the  3rd  clause  of  s.  2  of  the  Act  of  17  &  18  Vict.  c.  102.  That 
Act  of  Parliament  was  intended  to  prevent  corrupt  practices  in  the 
election  of  members  of  parliament.  Throughout  the  clauses  the 
legislature  has  made  it  penal  and  illegal  to  commit  the  corrupt 
practices  which  are  mentioned,  **direetlif  or  tncUreeUyJ'  It  was 
very  well  known  that,  in  matters  of  this  kind,  persons  could  do 
indirectly  and  did  indirectly  that  which  would  have  exposed  them 
to  penalties  if  done  directly ;  and  every  sort  of  scheme  and  con- 
trivance from  time  to  time  had  been  resorted  to  for  the  purpose  of 
evading  the  law  against  bribery.  Almost  every  section  of  this 
Act  prohibits  the  doing  of  the  matters  which  are  referred  to, 
directly  or  indirectly.  The  3rd  clause  of  s.  2  enacts  that  "  every 
person  who  shall  directly  or  indirectly  make  any  gift  to  any  person, 
in  order  to  induce  such  person  to  endeavour  to  procure  the  return 
of  any  person  to  serve  in  parliament,"  shall  be  deemed  guilty  of 
bribery,  I  have  left  out  the  intermediate  words ;  but  that  is  the 
enactment.  Then,  after  the  words,  ^'  endeavour  to  procure  the 
return  of  any  person  to  serve  in  parliament,"  are  the  words  *^or  the 
vote  of  any  voter  at  any  election."  The  last  words  of  that  clause 
distinctly  shew  that  it  is  bribery  to  endeavotir  by  gifts  to  procure 
the  vote  of  a  voter.  The  votes  of  voters  are  the  direct  meaiis  of 
obtaining  the  return  of  a  member  to  parliament.  But  the  earlier 
part  of  the  section  seems  to  me  to  be  directed  to  larger  objects, 
viz.  to  prohibit  the  doing  directly  or  indirectly  of  certain  acts  in 
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order  to  procure  or  endeavour  to  procure  the  return  of  a  person  to  1870 
serve  in  parliament,  by  means  other  than  those  of  procuring  the  Bbitt 
vote  of  a  voter.  That  is  the  construction  which  I  place  on  the  BoBmoH. 
8rd  clause  of  the  section.  And  that  being,  as  I  think,  the  true 
construction  of  the  Act^  it  would  apply  to  and  include  the  present 
case.  There  was  here  a  corrupt  doing  of  certain  acts,  viz.  the  pay- 
ment of  money  and  the  giving  of  drink  for  the  purpose  of  attaining 
the  object  which  Mr.  Bobinson  had  in  view,  viz.  being  returned 
to  parliament.  The  object  of  the  test-ballot  was,  to  determine 
who  should  be  the  member;  the  fact  being  that  the  test-ballot 
would  virtually  determine  the  election,  at  least  in  the  estimation 
of  Mr.  Bobinson  and  his  agents.  And  his  agents,  with  that  know- 
ledge, and  for  the  very  purpose  of  securing  his  return  to  parlia^- 
ment,  by  placing  him  at  the  head  of  the  test-ballot,  corruptly  paid 
this  money  and  gave  the  drink.  If  such  a  case  as  this  does  not 
come  within  the  Act  of  Parliament,  it  is  impossible  to  say  what 
consequences  might  not  follow.  If,  as  is  contended,  the  legisla- 
ture has  not  directed  its  attention  to  practices  of  this  kind,  and 
included  them  within  the  Act^  it  would  be  perfectly  competent  to 
any  number  of  persons  to  institute  a  test-ballot,  and  for  the  man 
who  had  the  largest  and  heaviest  purse  always  to  obtain  the 
ascendency  on  the  test-ballot,  and  thus  secure  his  return  against 
those  not  able  or  not  willing  to  devote  their  money  to  purchasing 
corruptly,  as  was  done  in  this  case,  the  votes  of  the  electors  at  the 
test-ballot.  It  seems  to  me  that  the  Act  of  Parliament  is  abun- 
dantly sufficient  to  meet  such  a  case,  and  that  this  case  is  brought 
within  the  3rd  clause  of  s.  2  of  the  Corrupt  Practices  Act. 

WiLLES,  J.  I  am  of  the  same  opinion.  I  think  it  certainly  is 
to  be  lamented  that  what  was  intended  by  Mr.  Bobinson  in  very 
good  faith,  I  have  no  doubts -in  order  to  prevent  a  split  in  his  party, 
by  lawful  means,  should  turn  out  to  his  disadvantage,  by  reason 
of  the  misconduct  of  his  agents.  There  can  be  no  doubt  whatever 
that,  although  in  a  criminal  court  or  in  a  court  of  morals  he  would 
be  absolved  from  any  liability  or  slur  for  the  acts  which  were  com- 
mitted by  his  agents  without  his  knowledge,  he  is  in  this  proceed- 
ing, upon  grounds  of  public  policy,  responsible  for  their  acts ;  and 
for  the  single  reason  that  it  is  necessary,  in  order  to  secure  purity 
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1870  of  election,  to  impress  upon  the  minds  of  subordinate  agents  that 
Bjjj^  unlawful  and  corrupt  acts  which  they  may  commit  in  the  suppqped 
-^  ^'  interest  of  their  principal,  will,  if  discovered,  in  the  end  lead  to 
liis  disadvantage  and  defeat ;  so  that  people  who  may  be  disposed 
to  break  the  wholesome  provisions  of  this  Act  of  Parliaiaent,  or 
to  violate  the  principles  of  the  common  law,  may^H^possible,  be 
deterred  from  so  doing. 

Having  looked  at  this  case  in  every  point  of  view  suggested  by 
the  very  able  and  ingenious  arguments  which  have  been  addressed 
to  the  Court  both  on  the  part  of  the  petitioner  and  on  the  part  of 
the  respondent,  I  am  unable  to  arrive  at  any  other  conclusion 
than  that  the  acts  done  by  the  agents  of  Mr.  Bobinson  in  bribing 
and  treating  people  for  the  purpose  of  inducing  them  to  vote  for 
him  at  the  test-ballot,  although  assumed  to  be  without  any  view 
to  securing  the  same  votes  when  the  election  came  on,  are  illegal 
both  at  common  law  and  within  the  provisions  of  sub-sect.  3  of  s.  2, 
of  the  Corrupt  Practices  Act,  1854. 

The  terms  of  that  section  are  distinct  and  clear,  and  require  no 
construction  except  giving  the  words  their  ordinary  meaning ;  and 
reading  them  in  their  grammatical  sense, — "every  person  who 
shall  directly  or  indirectly,  by  himself  or  by  any  other  person  on 
bis  behalf,  make  any  such  gift,  loan,  offer,  promise,  procurement, 
or  agreement  as  aforesaid  "  (the  ^*  agreement  as  aforesaid  "  being, 
as  appears  from  the  previous  part  of  the  section,  an  agreement 
involving  a  valuable  consideration)  "  to  or  for  any  person,  in  order 
to  induce  such  person  to  procure  or  endeavour  to  procure  the 
return  of  any  person  to  serve  in  parliamexit,  or  the  vote  of  any 
voter  at  any  election.'* 

I  quite  agree  with  what  was  urged  by  Mr.  Mellish,  that  the 
early  part  of  that  section,  where  it  speaks  of  inducing  such  person 
to  procure  or  endeavour  to  procure  the  return,  is  to  be  read  with 
reference  to  the  alternative  *'or  the  vote  of  any  voter  at  any 
election;"  and,  reading  the  words  "to  procure  or  endeavour  to 
procure  the  return,"  in  an  altemative  construction,  where  that 
alternative  occurs,  the  result  is  not  that  you  limit  the  first  branch 
of  the  altemative  to  matters  which  fall  within  the  second,  but  that 
you  read  the  first  branch  of  the  altemative,  expressed  in  general 
words,  as  covering  all  the  genus  which  the  species  struck  at  in  the 
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other  branch  of  the  alternative  does  not  include.    Therefore,  "  to       ^^^ 
procure  or  endeayour  to  procure  the  return  of  any  person  to  serve       Bbitt 
in  parliament,"  in  the  first  branch  of  the  alternative  means,  to    BoBivsoir. 
procure  or  endeavour  to  procnre  the  return  otherwise  than  by 
operating  upon  the  vote  of  a  voter  under  the  second  branch  of  the 
alternative. 

All  that  the  Court  has  to  inquire,  then,  is,  whether  what  was 
done  in  this  case  in  paying  money  to  voters  and  giving  them  drink 
to  vote  at  the  test-ballot,  was  in  order  to  induce  them  ^  to  endea- 
vour to  procure  the  return"  of  Mr.  Kobinson.  It  was  paid  directly 
to  induce  them  to  vote  at  the  test-ballot.  If  Mr.  Bobinson  had 
not  been  returned  at  the  head  of  the  poll  on  the  test-ballot,  he 
could  not  have  been  returned  to  serve  in  parliament  at  the  election ; 
for,  by  the  agreement,  which  is  part  of  the  machinery  with  which 
we  have  to  deal,  each  of  the  other  two  liberal  candidates,  one  or 
the  other  of  whom  alone  could  stand  in  the  way  of  his  election, 
was  to  retire  if  not  at  the  head  of  the  poll.  Therefore,  Mr.  Bobin- 
son could  not  have  been  returned  unless  he  had  been  at  the  head 
of  the  poll ;  and  the  voter  was  paid  for  endeavouring  to  place  him 
at  the  head  of  the  polL 

So  far  for  the  negative  part  of  the  induction.  Now  for  the 
affirmative.  From  the  state  of  the  register,  there  was  an  expecta- 
tion, approaching  to  a  certainty  (which  the  result  appears  to 
have  justified),  that  the  person  who  was  returned  at  the  test- 
ballot,  if  he  stood  at  the  election,  would  be  returned  at  the  election. 
Therefore,  negatively  he  would  not  have  been  returned,  but  for 
succeeding  at  the  test-ballot,  and  affirmatively  he  expected  to  be 
returned  at  the  election,  and  was  all  but  sure  of  being  so  returned, 
if  he  was  returned  at  the  test-ballot  Mr.  Bobinson's  agent  paid  the 
voter  in  order  that  the  voter  should  endeavour  to  place  him  at  the 
head  of  the  poll  at  the  test-ballot ;  and  it  seems  to  me  that  the 
conclusion  follows  logically  that  he  paid  the  voter  in  order  to 
induce  him  to  endeavour  by  means  appropriate  and  conducive  to 
the  result  to  procure  Mr.  Bobinson  to  be  returned  at  the  election. 

I  quite  agree  that  criminal  enactments  are  not  to  be  extended 
by  construction.  When  an  offence  against  the  law  is  alleged,  and 
when  the  Court  has  to  consider  whether  that  alleged  offence  fedls 
within  the  language  of  a  criminal  statute,  the  Court  must  be 
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1870       of  election,  to  impress  upon  the  minc>  ^^islative  enactment 

— '^;^      unlawful  and  corrupt  acta  which  tl  .-'^  used  by  the  legis- 

^-  interest  of  their  principal,  will,  '^  ,^/nakes  it  criminaL     As 

his  disadvantage  and  defeat ;  f  ^  '^^'  ablated,  little  doubt  has 

to  break  the  wholesome  pro  y-^^^rtain  none  that  the  letter 

to  violate  the  principles  o^  ,^' 

deterred  from  so  doing,  ^-  ''  ^^swer  to  the  question  which 

Having  looked  at  tb'  '-/  . ".'i"/  B^^on  who  tried  the  case,  is, 
the  very  able  and  in*^  /.•'/  '^'^^^^  *^®  ^*  ^^  *^®  sections 
to  the  Court  both  f       .   ^'^  .f 

the  respondent,  ^  '  ""^'^ '^  ^^  *^®  judgment  should  be  upon 
than  that  the  a  %  ^  f^^tecessaxj  to  refer  to  the  section  of  the 
and  treating  r  .'  '^  •  .^.'m  1868.  The  parties  appear  to  have 
him  at  the  ^        ^^-''y'^^'^^^f^^  ^^®  before  us  in  this  form,  and 

to  securinf^  *  y^  ^  ^^^^  ^  ^  ^^"^  ^P  *  ^^^^  ^^  ^^^^ 
both  at  e  '^  ^f'^'^lsi  ^^^^>  ^^^  embodying  the  decision  of  the 

of  the  C  ''^!j;t^"^%fbich  it  has  been  pronounced. 

The  '-'V^^' 

const  *  fl/'<l6  same  opinion.  I  do  not  pretend  not  to  have 

rear  gtifi^'  us  np^^  *^  subject    When  I  first  read  the  case, 

sh'  ^^^*i^AO  extremely  doubtful  question ;  and  those  doubts 

h*  ti^^^j  upon  hearing  the  argument  of  Mr.  MeUish.     But 

j^i^^Jtbis  money  was,  within  the  meaning  of  b.  2, 

r^^^tfpftid  to  induce  voters  to  endeavour  to  procure 

ad^  ^     fg  return.    As  has  already  been  observed  at  the  bar, 

jlf'^^^n  ^  ^  returned  if  he  was  at  the  head  of  the  test- 

i0^  ^^^  certain  not  to  be  returned  if  he  was  not  at  the 

\^  the  4eflt-l^^**    The  b^t,  the  only,  and  the  certain  way 

ia^    .    Jig  return  was  to  put  him  at  the  head  of  the  test- 

(/^^'^^  every  voter  who  voted  for  him  at  the  test-ballot  was 

^^*  (jertaui  method  endeavouring  to  procure  his  return.    It 

^/     ^nje  thing  as  if  the  whole  of  the  voters  at  the  test-ballot 

^*    iieen  h^"^*  *^^  their  votes  bought.    It  is  the  same  thing 

•/  the  teiBcM  of  the  test-ballot  had  turned  on  a  single  vote, 

d  ^  ^^^  ^^^  y^em  bought,  and  the  voter  bribed.     Here, 

ther^<>^  it  seems  to  me,  the  object  of  the  payment  was  corruptly 

^  jj^uence  the  election  in  the  way  that  I  have  described,  and 

^erefbiie  that  Mr.  Bobinson  was  not  duly  elected. 
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'  Nv^  H,  J.    I  am  of  the  same  opinion.    I  come  to        1870 

^  the  purchase  of  the  votes  for  the  test-ballot,       bbitt 

astances  stated  in  this  case,  is  within  both  the    BoBnrsoir. 
words  of  the  3rd  sub-section  of  s.  2  of  the  Act. 
.  Baron  who  tried  the  election  petition  has  found  that 
^       ^  le  money  was  corrupt,  and  that,  if  it  had  been  giren  to 

the  Yoter  to  vote  at  the  election,  the  gift  would  have  been 
.iin  s.  2  of  the  Corrupt  Practices  Act,  and  would  have  avoided 
ae  election.  There  is  a  distinct  finding  that  the  payments  were 
corrupt  in  the  intention  with  which  they  were  made  by  the  agents 
of  Mr.  Bobinson  ;  and  there  is  a  further  finding  that  the  giving  of 
money  and  drink  to  the  voters  was  for  the  purpose  of  inducing 
them  to  vote  at  the  test-ballot.  They  were,  therefore,  corrupt 
payments,  to  induce  the  voters  to  vote  for  Mr.  Bobinson  at  the 
test-ballot. 

What  was  the  consequence  of  their  voting  for  him  at  the  test- 
ballot  ?  The  consequence  of  it  was,  under  the  arrangement  which 
had  been  made  for  the  purpose  of  taking  that  test-ballot,  to  assist 
in  putting  him  in  a  position,  by  the  result  of  the  test-ballot,  in 
which  lus  election  would  be  in  all  reasonable  expectation  certain. 
It  seems  to  me,  therefore,  that  the  votes  which  were  given  at  the 
test-ballot  were  votes  given  to  procure  his  election,  or  to  endeavour 
to  procure  his  election ;  and,  if  those  votes  were  given  to  endea^ 
vour  to  procure  his  election,  then  the  illegality  is  clear ;  for,  it  is 
confessed  that  they  were  purchased  votes,  and  corruptly  purchased 
votes. 

That  being  so,  it  seems  to  me  that  the  case  falls  directly  within 
this  section,  which  says  that  '*  every  person  who  shall,  directly  or 
indirectly,  by  himself  or  by  any  other  person  on  his  behalf,  make 
any  such  gift,  loan,  offer,  promise,  procurement,  or  agreement  as 
aforesaid,  to  or  for  any  person,  in  order  to  induce  such  person  to 
procure  or  endeavour  to  procure  the  return  of  any  person  to  serve 
in  parliament,  or  the  vote  of  any  voter  at  any  election,  shall  be 
deemed  guilty  of  bribery."  It  seems  to  me  that  this  was  an  endea- 
vour  to  procure  the  return  to  parliament  by  means  of  purchased 
votes  which  should  place  Mr.  Bobinson  at  the  head  of  the  poll  at 
the  test-ballot  It  certainly  does  not  seem  to  me  too  remote  from 
the  return,  because  the  direct  and  immediate  result  of  being  placed 
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1870       satisfied,  not  only  that  the  spirit  of  the  legislative  enactment 

^^^^      has  been  violated,  but  also  that  the  language  used  by  the  legis- 

V*  lature  includes  the  offence  in  question,  and  inakes  it  criminal.    As 

BoBonsoN. 

to  the  spirit  of  these  enactments  being  violated,  little  doubt  has 
been  suggested ;  and  I  certainly  can  entertain  none  that  the  letter 
applies  to  the  case. 

It  appears  to  me  that  the  proper  answer  to  the  question  which 
has  been  put  to  us  by  the  learned  Baron  who  tried  the  case,  is, 
that  the  cases  are  cases  of  bribery  within  the  first  of  the  sections 
referred  to,  viz.  s.  2,  sub-s.  3. 

As  to  what  the  precise  form  of  the  judgment  should  be  upon 
this  special  case,  it  may  be  necessary  to  refer  to  the  section  of  the 
Parliamentary  Elections  Act,  1868.  The  parties  appear  to  have 
agreed  that  the  case  should  come  before  us  in  this  form,  and 
probably  the  proper  course  would  be  to  draw  up  a  rule  of  Court 
upon  reading  the  special  case,  and  embodying  the  decision  of  the 
Court  in  the  terms  in  which  it  has  been  pronounced. 

Btles,  J.  I  am  of  the  same  opinion.  I  do  not  pretend  not  to  have 
entertained  doubts  upon  this  subject  When  I  first  read  the  case, 
I  thought  it  was  an  extremely  doubtful  question ;  and  those  doubts 
have  returned  upon  hearing  the  argument  of  Mr.  MeUish.  But 
I  now  think  that  this  money  was,  within  the  meaning  of  s.  2, 
sub-s.  3,  money  paid  to  induce  voters  to  endeavour  to  procure 
Mr.  Bobinson's  return.  As  has  already  been  observed  at  the  bar, 
he  was  certain  to  be  returned  if  he  was  at  the  head  of  the  test- 
ballot.  He  was  certain  not  to  be  returned  if  he  was  not  at  the 
head  of  the  test-ballot.  The  best^  the  only,  and  the  certain  way 
of  securing  his  return  was  to  put  him  at  the  head  of  the  test- 
ballot;  and  every  voter  who  voted  for  him  at  the  test-ballot  was 
by  this  certain  method  endeavouring  to  procure  his  return.  It 
is  the  same  thing  as  if  the  whole  of  the  voters  at  the  test-ballot 
had  been  bribed,  and  their  votes  bought.  It  is  the  same  thing 
as  if  the  result  of  the  test-ballot  had  turned  on  a  single  vote, 
and  that  vote  had  been  bought,  and  the  voter  bribed.  Here, 
therefore,  it  seems  to  me,  the  object  of  the  payment  was  corruptly 
to  influence  the  election  in  the  way  that  I  have  described,  and 
theref<»re  that  Mr.  Bobinson  was  not  duly  elected. 
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Montague  Smith,  J.    I  am  of  the  same  opinion.    I  come  to        1870 
the  conclusion  that  the  purchase  of  the  votes  for  the  test-ballot,       bbitt 
under  the  circumstances  stated  in  this  case,  is  within  both  the    BoBnraoK. 
spirit  and  the  words  of  the  3rd  sub-section  of  &•  2  of  the  Act. 
The  learned  Baron  who  tried  the  election  petition  has  found  that 
giving  the  money  was  corrupt,  and  that,  if  it  had  been  gir^i  to 
induce  the  voter  to  vote  at  the  election,  the  gift  would  have  been 
within  s.  2  of  the  Corrupt  Practices  Act,  and  would  have  avoided 
the  election.    There  is  a  distinct  finding  that  the  payments  were 
corrupt  in  the  intention  with  which  they  were  made  by  the  agents 
of  Mr.  Bobinson ;  and  there  is  a  further  finding  that  the  giving  of 
money  and  drink  to  the  voters  was  for  the  purpose  of  inducing 
them  to  vote  at  the  test-ballot.     They  were,  therefore,  corrupt 
payments,  to  induce  the  voters  to  vote  for  Mr.  Bobinson  at  the 
test-ballot. 

What  was  the  consequence  of  their  voting  for  him  at  the  test- 
ballot  ?  The  consequence  of  it  was,  under  the  arrangement  which 
had  been  made  for  the  purpose  of  taking  that  test-ballot,  to  assist 
in  putting  him  in  a  position,  by  the  result  of  the  test-ballot,  in 
which  his  election  would  be  in  all  reasonable  expectation  certain. 
It  seems  to  me,  therefore,  that  the  votes  which  were  given  at  the 
test-ballot  were  votes  given  to  procure  his  election,  or  to  endeavour 
to  procure  his  election ;  and,  if  those  votes  were  given  to  endea^ 
vour  to  procure  his  election,  then  the  illegality  is  clear ;  for,  it  is 
confessed  that  they  were  purchased  votes,  and  corruptly  purchased 
votes. 

That  being  so,  it  seems  to  me  that  the  case  falls  directly  within 
this  section,  which  says  that ''  every  person  who  shall,  directly  or 
indirectly,  by  himself  or  by  any  other  person  on  his  behalf,  make 
any  such  gift,  loan,  offer,  promise,  procurement,  or  agreement  as 
aforesaid,  to  or  for  any  person,  in  order  to  induce  such  person  to 
procure  or  endeavour  to  procure  the  return  of  any  person  to  serve 
in  parliament,  or  the  vote  o{  any  voter  at  any  election,  shall  be 
deemed  guilty  of  bribery."  It  seems  to  me  that  this  was  an  endea- 
vour  to  procure  the  return  to  parliament  by  means  of  purchased 
votes  which  should  place  Mr.  Bobinson  at  the  head  of  the  poll  at 
the  test-ballot  It  certainly  does  not  seem  to  me  too  remote  from 
the  return,  because  the  direct  and  immediate  result  of  being  placed 
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1870       at  the  head  of  the  test-ballot  was,  if  not  to  secure  his  election,  at 
Britt       all  eyents  very  greatly  to  further  it.    Therefore  it  was,  as  it  seems 
E0BIN8OW.    ^^  ^^»  ^^  *'^®  words  of  the  Act,  an  endeavour  to  procure  his  return. 

Mr.  Hellish  has  argued  that  this  section  is  aimed  at  the  corrupt 
practice  of  persons  giving  money  to  any  one  to  secure  the  influence 
of  such  person  at  the  election.  Assume  that  that  is  so,  it  seems  to 
me  that  the  money  was  given  here  to  the  voter  to  secure  such  in- 
fluence as  he  had  and  could  use  for  the  purpose  of  procuring  the 
return.  His  influence  was  important.  It  was,  not  his  vote,  which 
could  only  be  given  at  the  election,  but  his  voice  at  the  preliminary 
ballot,  which  was  an  influence,  and  a  very  powerful  influence,  that 
he  could  use  in  order  to  put  Mr.  Bobinson  in  a  position  where  his 
return  was  reasonably  certain.  It  seems  to  me,  therefore,  according 
to  that  view  of  the  Act,  there  was  a  purchase  of  the  influence  of 
the  voter  for  the  purpose  of  the  test-ballot 

One  mode  of  trying  this  would  be,  to  suppose  the  case  to  have 
occurred  which  I  suggested  during  the  argument,  that  Mr.  Bobin- 
son had  purchased,  or  that  an  agent  for  him  had  purchased,  the 
votes  of  200  electors,  with  a  distinct  agreement  that  they  were 
for  the  test-ballot  only,  and  that  they  were  free  to  vote  for  any- 
body they  liked  at  the  election.  Such  a  purchase  might,  under 
given  circumstances,  have  put  the  purchaser  at  the  head  of  the 
test-ballot  It  would  not  be  a  gift  in  order  to  procure  the  votes  at 
the  election  itself,  but  certainly,  as  it  seems  to  me,  it  would  be  pur^ 
chasing  the  influence  of  all  those  persons,  and  therefore  it  would 
be  giving  money  to  those  persons  for  the  purpose  of  inducing 
them  to  endeavour  to  secure  the  return.  It  appears  upon  the  case 
that  there  were  not  here  any  corrupt  practices  on  the  wholesale 
%cale  I  have  adverted  to ;  but,  in  order  to  test  whether  there  are 
corrupt  practices  within  the  Act,  it  is  necessary  to  look  not  only  at 
what  is  the  effect  of  the  acts  which  were  done  in  this  case,  but 
what  might  be  the  effect  of  such  acts,  if  the  Court  were  to  sanction 
them  either  on  a  small  or  a  great  scale. 

It  seems  to  me,  for  these  reasons,  that  this  case  is  brought 
within  the  Corrupt  Practices  Act»  and  that  consequently  Mr. 
Bobinson  cannot  retain  his  seat 

June  16.     O'MaUey,  Q.C.,  for  the  petitioner,  asked  for  the  costs 
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of  the  special  case.  The  provision  in  the  statute  31  &  32  Vict,  1870 
c.  125,  as  to  costs,  is  contained  in  s.  41,  which  enacts  that  ^  all  bbitt 
costs,  charges,  and  expenses  of  and  incidental  to  the  presentation  ^' 
of  a  petition  under  this  Act,  and  to  the  proceedings  consequent 
thereon,  with  the  exception  of  such  costs,  charges,  and  expenses  as 
are  by  this  Act  otherwise  provided  for  (1),  shall  be  defrayed  by 
the  parties  to  the  petition  in  such  manner  and  in  such  propor- 
tions as  the  Court," — which,  in  its  application  to  England,  is,  by 
ss.  2,  58,  declared  to  mean  the  Court  of  Common  Pleas  at  West- 
minster,— '^  or  judge  may  determine,  regard  being  had  to  the  dis- 
allowance of  any  costs,  charges,  or  expenses  which  may  in  the 
opinion  of  the  Court  or  judge,  have  been  caused  by  vexatious 
conduct,  unfounded  allegations,  or  unfounded  objections  on  the 
part  either  of  the  petitioner  or  the  respondent,  and  regard  being 
had  to  the  discouragement  of  any  needless  expense  by  throwing 
the  burden  of  defraying  the  same  on  the  parties  by  whom  it  has 
been  caused,  whether  such  parties  are  or  not  on  the  whole  success- 
ful.*' Since  the  judgment  pronounced  by  this  Court  on  the  9th, 
Bramwell,  B.,  has  made  the  following  indorsement  on  the  petition : 
**I  determine  the  election  to  be  void.  I  order  that  all  costs, 
charges,  and  expenses  of  and  incidental  to  the  presentation  of 
the  petition,  and  to  the  proceedings  consequent  thereon,  except 
as  in  the  statute  in  that  behalf  excepted,  be  defrayed  by  the 
parties  who  have  respectively  incurred  the  same." 

[BoYiLL,  C.J.  That  applies  to  all  the  costs.  And  it  is  most 
material  that  the  discretion  as  to  costs  should  be  exercised  by  the 
judge  who,  having  tried  the  petition,  knows  all  the  circumstances 
of  the  case.] 

That  course  was  adopted  in  the  Youghal  Case  (2),  where 
O'Brien,  J.,  who  tried  the  petition,  having  declined  to  order  the 
respondent  to  pay  the  general  costs  of  the  proceedings,  directed 
that  he  should  pay  the  petitioner's  costs  of  the  argument  of  the 
special  case. 

BoYiLL,  C.J.  I  think  the  order  of  my  Brother  Bramwell  in- 
dorsed on  the  petition  carries  the  costs  of  the  special  case.    He 

(1)  31  &  32  VicU  c.  125,  as.  24,  30,  34. 
(2)  Jr.  Law  Rep.  3  G.  L.  630 ;  1  O'M,  &  H.  291|  299. 
Vol.  V.  2  T  2 
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1870       was  the  proper  person  to  exercise  his  discretion  in  the  matter; 
Bbitt      &i^d  he  has  done  so. 

Keating  and  Montague  Smith^  JJ.^  concurred. 

Bbett,  J.  The  costs  of  the  special  case  are  clearly,  within  the 
language  of  the  learned  Baron's  indorsement,  *^  costs  of  and  in- 
cidental to  the  presentation  of  the  petition  and  to  the  proceedings 
consequent  thereon." 

Judgment  accordingly. 

Agent  for  petitioner :  T.  QHbert. 

Agents  for  respondent :  Wyait  &  HosJcins. 


Jvne  10.  POTTER  akd  Others  v.  RANKIN. 

_  # 

Taxation  of  Costa — Discretion  of  Master — Stibsistence  Money  for  Witnesses 

detained  to  give  Evidence. 

In  an  action  upon  a  policy  of  insurance,  the  master,  on  taxation  of  the  plain- 
tiffs' costs,  allowed  subsistence-money  for  the  captain  (whose  conduct  was  im- 
pugned by  the  defendant,  and  whose  personal  attendance  at  the  trial  was  therefore 
admitted  to  be  necessary)  from  the  issuing  of  the  writ  until  the  trial,  a  period  of 
eighteen  months,  at  the  rate  of  10s,  a  day ;  the  trial  having  been  delayed  by  the 
necessity  for  each  party  sending  out  a  commission  to  examine  witnesses  at  the 
place  where  the  disaster  occurred : — 

Held,  that,  in  the  absence  of  anything  to  shew  that  the  master  had  exerdsed 
an  improper  discretion  either  as  to  the  amount  or  the  period  of  the  allowance,  the 
Court  could  not  interfere. 

Action  on  a  policy  on  the  ship  Sir  William  Eyre,  on  freight  from 
Calcutta  to  London.  The  writ  of  summons  issued  on  the  21st  of 
March,  1865.  Issue  was  joined  on  the  27th  of  June  in  the  same 
year ;  and  on  the  1st  of  July  a  summons  was  taken  out  for  a  com- 
mission to  examine  witnesses  at  Calcutta,  and  the  short  order  was 
made  on  the  5th.  In  consequence  of  difficulties  in  settling  the 
extended  order  and  in  prepaxing  the  interrogatories  and  cross- 
interrogatories,  the  commission  was  not  sent  out  to  Calcutta  until 
the  10th  of  January,  1866.    It  was  returned  early  in  May. 

On  the  6th  of  December,  1865,  the  defendant's  attorneys  ob- 
tained an  order  for  a  commission  to  examine  witnesses  at  Otago,  in 
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New  Zealand,  the  trial  to  be  postponed  until  the  return  thereo£        1870 
This  commission  was  returned  to  London  in  October,  1866 ;  and      imnn 
the  cause  was  tried  at  the  sittings  in  London  after  Michaelmas     i^J^. 
Term  following,  when  a  verdict  was  found  for  the  defendant, 
subject  to  leave  reserved  to  the  plaintiffs  to  move  to  enter  the 
verdict  for  them.    A  rule  nisi  was  obtained  for  that  purpose,  and 
afterwards  discharged  (1);  but  the  judgment  of  the  Common 
Pleas  was  reversed  by  the  Exchequer  Chamber.  (2) 

On  taxation  of  the  plaintiffs'  costs,  they  claimed  and  the  master 
allowed  2111 3s.  4d.  for  detention  of  the  captain  of  the  Sir  WiBiam 
ByrBy  who  was  a  material  and  necessary  witness,  and  whose  conduct 
during  the  voyage  had  been  impugned  by  the  defendant,  from  the 
issuing  of  the  writ  until  the  2nd  of  February,  1866,  for  the  sole 
purpose  of  giving  evidence  on  the  trial  of  this  cause,  and  from 
that  day  until  the  12th  of  December,  1866,  for  the  purpose  of 
giving  evidence  in  this  and  two  other  causes  of  Potter  v.  Campbell 
and  Wingate  v.  James  arising  out  of  the  same  voyage, — ^being  at 
the  rate  of  10s.  per  day  for  subsistence-money  and  detention,  and 
11. 13s.  4t2.  for  travelling  expenses,  after  deducting  the  proportion 
chargeable  in  respect  of  the  two  other  actions.  An  application 
was  made  to  Bramwell,  B.,  at  chambers,  for  a  review  of  the 
taxation ;  but  the  learned  Baron  referred  the  matter  to  the  Court. 

Cohen,  in  Easter  Term,  obtained  a  rule  nisi,  on  the  ground  that 
the  allowance  was  excessive. 

Sir  O.  Honyman,  Q.C.,  shewed  cause.  The  principle  upon  which 
the  allowance  for  detention  of  a  material  witness  is  based  will 
hardly  be  disputed ;  and  the  amount  is  for  the  master's  discretion. 
One  of  the  earliest  cases  on  the  subject  is  Lonergan  v.  Boyal 
Exchange  Assurance  (3),  where,  the  prothonotary  having  refused 
to  allow  for  the  expenses  and  loss  of  time  of  the  captain  of  the 
vessel  on  his  voyage  from  the  Havannah  to  this  country,  his 
detention  here,  and  return,  the  Court  ordered  a  review.  In  the 
subsequent  case  of  Movmi  v.  Larkins  (4)  the  claim  was  allowed. 
In  Evans  v.  Watson  (5),  subsistence-money  was  allowed  for  the 

(1)  Law  Rep.  8  C.  P.  562.  (4)  8  Biiig.  195.  And  see  TemperUy 

(2)  Antd,  p.  341.  V.  Scott,  8  Bing.  392. 

(3)  7  Bing.  726.   See  Berryy.Fratt,  (5)  3  C.  B.  327. 
1  B.  &  C.  276. 
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1870  captain  (whose  conduct  it  was  intended  to  impugn)  during  a  deten- 
YamsR  ^^^^  of  300  days.  The  rule  was  extended  to  the  case  of  the 
plaintiff  himself,  his  testimony  being  in  the  opinion  of  the  master 
material  and  necessary,  in  Howes  y.  Barber  (1),  Ansett  y.  Mar- 
shall  (2),  and  DtywdeH  t.  Australian  Royal  Mail  Stean^Na/vigaiim 
Co,  (3)  In  all  these  cases  the  allowance  was  about  the  same  as  here. 
In  the  last  case  upon  this  subject,  Calvert  t.  Scinde  By.  Co.  (4),  this 
Court  refused  to  direct  the  master  to  review  his  taxation,  where 
he  had  allowed  the  plaintiff,  an  engineer  of  an  Indian  railway 
company,  in  an  action  brought  by  him  against  the  company  for  a 
wrongful  dismissal, — the  company  having  consented  to  a  verdict 
for  2002.  for  a  quarter's  salary  and  1507.  for  the  plaintiff's  passage 
to  England  to  attend  the  trial, — subsistence-money  at  the  rate  of 
3007.  a  year  during  his  stay  in  England  (a  year  and  a  half),  and 
150Z.  for  his  passage  back  to  India.  (5)  If  this  were  a  matter 
which  came  before  the  Court  for  the  first  time,  the  allowance  here 
made  by  the  master  could  hardly  be  said  to  be  unreasonable; 
and  it  is  abundantly  warranted  by  the  authorities.  Seeing  the 
hazardous  occupation  of  the  witness,  it  was  not  unreasonable  to 
keep  him. 

Coherij  in  support  of  the  rule.  It  must  be  conceded  that  the 
evidence  of  the  captain  in  this  case  was  most  material  on  both 
sides.  The  plaintiffs'  attorneys,  however,  must  have  known  that  the 
cause  could  not  be  tried  for  a  very  long  period,  and  therefore  it  was 
unreasonable  that  the  captain  should  be  prevented  from  obtaining 
other  employment  in  the  interim ;  or,  his  examination  might  have 
been  taken  de  bene  esse.  There  is  no  allegation  that  he  was  not 
so  employed. 

[MoNTAauE  Smith,  J.  Except  the  affidavit  that  he  was  detained 
all  the  time  here  for  the  purpose  of  giving  evidence.  If  he  had  in 
fact  been  employed  on  another  voyage,  that  might  have  been  shewn 
before  the  master.] 

BoviLL,  C.J.  A  very  large  sum  has  undoubtedly  been  allowed 
for  detention  and  subsistence-money  for  the  witness ;  and  I  agree 

(1)  18  Q.  B.588 ;  2^  L.  J.  (Q.B.)  254.  (4)  18  C.  B.  (N.  S.)  306. 

(2)  22  L.  J.  (Q.B.)  118.  (5)  In  Stevoart  v.  Stede  (4  M.  &  G. 

(3)  3  £.  &  B.  902 ;  23  L.  J.  (Q.B.)  669),  the  allowance  was  at  the  rate  of  a 
369.  guinea  per  day. 
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that  it  is  the  duty  of  the  master  to  watch  most  jealously  and  exer-  1870 
cise  the  most  scrupulous  care  in  dealing  with  such  a  claim.  At  the  Poitbb 
same  time  I  must  observe  tbat^  witliout  having  all  the  facts  and  ba^tkiv. 
the  briefs  before  us,  it  is  extremely  difficult  for  us  to  determine 
whether  or  not  the  master  has  exercised  a  proper  discretion  and 
judgment  in  making  the  Bllowance ;  and  it  Hes  on  the  defendant, 
who  seeks  to  impeach  his  decision,  to  satisfy  us  that  he  has  done 
wrong.  I  confess  I  feel  some  hesitation  in  coming  to  the  con- 
•dusion  that  it  was  proper  to  allow  so  large  a  sum  as  has  been 
allowed  here,  because,  from  the  nature  of  the  cause,  it  must  have 
been  in  the  contemplation  of  the  parties  that  a  very  long  period 
must  necessarily  elapse  before  the  trial  could  take  place.  The 
captain  might  have  been  examined  and  cross-examined  before  the 
master,  and  so  sufficient  evidence  might  have  been  got  out  to 
satisfy  both  sides,  and  the  witness  might  have  been  allowed  to 
depart  on  another  voyage,  and  still  his  testimony  might  have  been 
had  at  the  trial.  At  the  same  time,  it  must  be  borne  in  mind  that 
the  case  was  one  of  very  considerable  importance  in  its  character 
as  well  as  with  reference  to  the  amount  at  stake ;  and,  the  conduct 
of  the  captain  being  involved  in  the  issue,  I  cannot  take  upon 
myself  to  say  that  the  master  was  wrong  in  the  view  he  took.  It 
was  certainly  material  to  the  case  of  either  party  that  the  exami- 
nation and  cross-examination  of  the  captain  should  be  had  before 
the  jury,  and  most  essential  to  the  ends  of  justice.  My  experience 
of  the  trial  goes  far  to  justify  what  the  master  has  done.  The  im- 
portance of  these  questions  between  assured  and  underwriters,  with 
reference  frequently  to  matters  arising  in  distant  parts  of  the  world, 
must  necessarily  occasion  more  than  ordinary  expense  and  delay, 
especially  when  it  becomes  necessary  to  send  out  commissions  for 
the  examination  of  witnesses.  In  this  case  the  master,  having  all 
the  circumstances  before  him,  has  exercised  his  discretion ;  and  I 
am  not  prepared  to  say  that  the  sum  he  has  allowed  for  the  neces- 
sary detention  of  the  captain  is  extravagant  or  unreasonable.  I 
therefore  think  the  rule  to  review  his  taxation  should  be  discharged 
with  costs. 

Keating,  J.    I  am  of  the  same  opinion.    The  question  turns 
very  much  on  the  admitted  necessity  for  the  attendance  of  the 
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1870  captain  to  give  evidence  at  the  trial.  The  sum  which  the  master 
Pottbb  ^^  allowed  on  that  account  is  undoubtedly  large ;  but  that  arises 
from  the  particular  circumstances  of  the  case,  and  the  unavoidable 
delay  in  proceeding  to  trial  occasioned  by  each  party  sending  out 
a  commission  to  examine  witnesses,  the  one  at  Calcutta,  the  other 
at  Otago.  It  is  not  the  practice  of  the  Court  to  interfere  with  the 
discretion  of  the  master  upon  a  matter  which  is  strictly  within  his 
jurisdiction,  unless  satisfied  that  it  has  been  erroneously  or  im- 
properly exercised.  I  am  not  satisfied  that  that  is  so  here,  and 
therefore  I  agree  that  the  rule  should  be  discharged. 

MoKTAGUE  Smith,  J.  In  the  cases  cited  the  courts  have  clearly 
sanctioned  the  allowance  of  subsistence-money  for  witnesses  detained 
in  this  country  for  the  purpose  of  giving  evidence,  leaving  it  to  the 
master  to  determine  whether  or  not  the  witnesses  ought  to  have 
been  kept,  and  whether  the  period  of  detention  was  reasonable, 
regard  being  had  to  all  the  circumstances  of  the  case.  I  do  not  for 
a  moment  question  the  propriety  of  the  exercise  of  the  master  s  dis- 
cretion in  this  case  in  so  far  as  he  held  it  to  be  reasonable  and  proper 
to  detain  the  witness ;  but  I  have  entertained  some  doubt  whether 
he  was  not  kept  an  unreasonable  time.  From  the  nature  of  the 
case,  it  must  have  been  obvious  from  the  commencement  that  the 
trial  could  not  take  place  for  at  least  fifteen  or  eighteen  months. 
It  certainly  was  possible  that  the  captain  might  have  been  em- 
ployed in  his  calling  during  some  portion  of  that  time.  That, 
however,  was  for  the  master,  and  I  must  suppose  that  he  did 
inquire  into  it.  It  certainly  does  appear  that  the  second  commis- 
sion could  not  have  been  in  the  contemplation  of  the  plaintiffs 
when  the  writ  issued,  or  even  when  issue  was  joined.  The  necessity 
for  it  seems  to  have  sprung  up  afterwards.  Although  I  entertain 
some  doubt  whether  the  allowance  has  not  been  too  liberal,  I  can- 
not bring  myself  to  say  that  the  master  has  improperly  exercised 
his  discretion.  This  extra  expenditure  certainly  requires  to  be 
watched  very  narrowly.  It  seems  startling  to  keep  a  witness  so 
long  on  demurrage  at  so  great  a  cost.  It  can  only  be  justified 
under  very  peculicur  circumstances.  Not  being  satisfied  that  a 
wrong  discretion  has  been  exercised  on  this  occasion,  I  concur  in 
the  discharge  of  the  rule. 
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Bbett,  J.  It  is  not  suggested  that  the  master  has  violated  any  1870 
principle  of  law  or  any  rule  of  practice.  The  complaint  is  that  he  p^^b 
has  not  properly  exercised  his  discretion  in  the  amount  of  the  r^uj 
allowance  he  has  made.  If  I  could  be  satisfied  that  he  had  so 
exercised  his  discretion  as  to  produce  injustice  or  throw  an  un- 
reasonable burthen  upon  the  defendant^  I  should  have  been  disposed 
to  interfere.  But  I  am  not  satisfied  that  he  has  done  so.  The 
captain  was  a  witness  whose  attendance  at  the  trial  was  material  to 
the  interest  of  both  parties ;  and,  he  being  a  person  who  was  usually 
employed  on  long  voyages^  the  only  way  to  secure  his  attendance 
was  to  keep  him  here.  I  cannot  say  that  this  was  a  case  the  trial  of 
which  the  plaintiffs  were  bound  to  assume  could  not  take  place  for 
eighteen  months.  If  the  surveys  had  been  admitted  (as  is  usually 
done),  it  might  have  been  tried  much  earlier.  I  cannot  see  the  time 
when  it  would  have  been  proper  and  safe  to  allow  the  captain  to 
absent  himself:  nor  do  I  see  that  any  injustice  has  been  done. 

Bule  discharged^  with  costs. 

Attorneys  for  plaintiffs :  Thomas  dt  EbUams. 
Attorneys  for  defendant :  Fidd,  Boscoe,  dt  Co. 


BOVILL  AND  Another  v.  FINCH.  -^ww  14. 

Patent  Law — Prolongation  qf  Time  (f  Patent — English  and  Scotch  Patents — 
Patent  Law  Amendment  Act,  1852—15  <fc  16  Vict  c.  83—16  <fc  17  Vict. 
c.  115— iettera  Patent. 

Separate  patents  were  granted  for  an  invention  in  England,  Scotland,  and  Ire- 
land, previous  to  the  passing  of  the  Patent  I^iw  Amendment  Act,  1852  (15  &  16 
Yict  c.  83),  for  terms  expring  at  the  same  date.  By  that  Act,  and  its  amending 
Act^  16  &  17  Yict.  c.  115,  it  was  provided  that  the  letters  patent  granted  for  the 
prolongation  of  a  patent  should  for  the  future  be  sealed  with  the  great  seal  of  the 
United  Kingdom,  and  should  be  of  force  in  the  whole  of  the  United  Kingdom. 

Letters  patent  were  subsequently  granted,  sealed  with  the  great  seal  of  the 
United  Kingdom,  prolonging  for  a  term  of  five  years  from  their  expiration  the 
privileges  granted  by  the  three  patents  above  mentioned : — 

Eeldf  that  the  effect  was  the  same  as  if  the  three  patents  had  been  separately 
prolonged,  and  that  the  fact  of  one  of  the  original  patents  being  void  for  want  of 
novelty  would  not  prevent  the  letters  patent  being  valid  as  a  prolongation  of  the 
other  patents. 

Deolabatign.  That  George  Hinton  Bovill  was  the  first  and  true 
inventor  of  a  certain  new  mannfactnre ;  that  is  to  say,  improve- 
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1870  ments  in  manafactorlng  wheat  and  other  grain  to  meal  and  flonr, 
BoviLL  AS  the  same  waa  described  in  the  specification  amended  by  disclaimer 
^^  and  memorandum  of  alteration  thereinafter  mentioned,  and  there- 
upon Her  Majesty  Queen  Victoria  by  her  letters  patent,  under 
the  Great  Seal  of  the  United  Kingdom  of  Great  Britain  and 
Iieland,  granted  to  Bovill,  his  executors,  administrators,  and 
assigns,  the  sole  privilege  to  make,  use,  exercise,  and  vend  the  said 
invention  within  England,  Wales,  and  the  town  of  Berwick-on- 
Tweed,  for  the  term  of  fourteen  years  fix)m  the  5th  of  June,  1849, 
subject  to  a  condition  that  Bovill  should,  within  six  calendar 
months  next  after  the  date  of  the  letters  patent,  cause  to  be  en- 
rolled in  Her  Majesty's  High  Court  of  Chancery  an  instrument  in 
writing,  under  his  hand  and  seal,  particularly  describing  and 
ascertaining  the  nature  of  the  invention,  and  in  what  manner  the 
same  was  to  be  performed,  and  Bovill  duly  complied  with  and 
fulfilled  the  condition  within  the  time  prescribed,  and  during  the 
said  term  Bovill  did  duly  petition  for  and  obtain  a  further  exten- 
sion of  the  term  of  fourteen  years  for  which  the  letters  patent  were 
granted ;  that  is  to  say,  for  an  extended  term  of  five  years  from  the 
expiration  of  the  original  term,  and  Bovill  obtdned  a  grant  of  Her 
Majesty's  new  letters  patent  for  his  said  invention  for  the  said  ex- 
tended term  as  aforesaid ;  and  after  the  passing  of  an  Act  of  Parlia- 
ment passed  in  the  5th  and  6th  years  of  the  reign  of  his  late  Majesty 
King  William  IV.,  to  amend  the  law  of  and  touching  letters  patent 
for  inventions,  and  of  the  Patent  Law  Amendment  Act,  1852. 
Bovill,  pursuant  to  the  said  statutes,  and  by  and  with  the  leave  of 
her  present  Majesty's  Attorney  General  first  had  and  obtained  for 
that  purpose,  and  duly  certified  by  his  fiat  and  signature  in  that 
behalf  entered  and  filed  according  to  the  statutes  in  that  case 
made  and  provided  a  disclaimer  and  memorandum  of  alteration  in 
writing  of  part  of  the  said  specification,  and  the  reasons  for  such 
disclaimer  and  memorandum  of  alteration,  the  same  being  under 
the  hand  and  seal  of  BovUl,  and  not  being  such  disclaimer  or  such 
alteration  as  extended  the  exclusive  right  granted  by  the  letters 
patent ;  and  the  disclaimer  and  memorandum  of  alteration  were 
afterwards  duly  filed  with  the  specification  to  which  the  same 
related,  pursuant  to  the  statutes  in  that  case  made  and  provided; 
and  the  defendant,  during  the  term  of  the  said  letters  patent 
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granted  for  the  original  term,  and  also  during  the  extended  term        X870 
and  after  the  disclaimer  and  memorandum  of  alteration  were  so      BomL 
entered  and  filed  as  aforesaid,  did,  by  the  use  of  the  invention  at      ^  ^ 
the  defendant's  mill  or  mills,  situate  at  Millbank  or  elsewhere  in 
England,  infringe  the  letters  patent  and  the  sole  privilege  thereby 
respectively  granted  to  Bovill. 

The  9th  plea  set  out  in  full  the  specification  of  the  patent  and 
the  disclaimer. 

The  14th  plea,  which  was  pleaded  only  to  the  alleged  infringe- 
ments of  the  prolongation  of  the  patent,  set  out  letters  patent 
granting  a  prolongation  for  five  years  of  the  then  patents  for 
England,  Scotland,  and  Ireland,  and  averred  that  before  and  at  the 
time  of  granting  them  the  letters  patent  for  Scotland,  so  prolonged, 
were  and  always  had  been  void  by  the  law  of  Scotland,  by  reason 
of  public  user  and  publication  in  Scotland  of  the  alleged  invention 
before  the  grant  of  the  letters  patent  for  Scotland. 

The  15th  plea  was  similar,  but  alleged  that  the  Scotch  patent 
was  void  on  account  of  a  prior  user  in  England. 

Demurrers  to  the  9th,  14th,  and  15th  pleas,  and  joinders  in 
demurrer. 

The  arguments  and  judgment  on  the  demurrer  to  tlie  9th 
plea,  depending  upon  the  special  words  of  the  specification,  are 
omitted. 

Orove^  Q.C.  (T.  Aston,  and  J,  C.  Madhetv,  with  him),  for  the  plain- 
tiffs. The  question  raised  by  the  demurrer  to  the  14th  plea  is 
whether  the  letters  patent,  granted  in  prolongation  of  the  three 
•original  patents  for  England,  Scotland,  and  Ireland,  are  entirely 
void  even  as  to  England  if  one  of  the  original  patents,  viz.,  that  as 
to  Scotland  was  invalid.  This  question  has  never  been  decided, 
though  it  was  discussed  in  the  Privy  Counil  in  the  case  of  this  very 
patent,  reported  as  In  re  BoinWs  Patent.  (1)  Previously  to  the 
Patent  Law  Amendment  Act,  1852  (15  &  16  Vict.  c.  83),  the  three 
original  patents  would  have  been  separately  prolonged  by  distinct 
letters  patent,  but  under  that  Act  letters  patent  under  the  great 
seal  of  the  United  Kingdom  are  to  have  effect  throughout  Scotland 
And  Ireland  as  well  as  England.    This,  however,  was  only  intended 

(1)  1  Moo.  P.  C.  (N.  8.)  348. 
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to  alter  the  form  under  which  the  patents  were  to  be  granted,  and 
not  the  rights  arising  out  of  them ;  and  the  new  grant,  though  one 
document,  is  still  in  effect  equivalent  to  three  distinct  letters  patent. 
Its  invalidity,  therefore,  as  to  one  of  the  three  kingdoms,  will  not 
affect  its  validity  as  to  the  others.  This  appears,  by  inference, 
from  the  18th  section  (1)  of  this  Act,  which,  while  providing  that 
the  patent  may  extend  to  the  colonies,  evidently  contemplates  that 
in  that  case  it  may  be  invalid  as  to  one  of  them,  though  in  force 
elsewhere ;  and  so,  too,  the  expression  is  used  in  the  40th  section  (1), 
that  such  new  letters  patent  shall  extend  to  and  be  available  as 
and  for  such  places  as  the  original  letters  patent  extended  to  and 
were  available  in,  which  clearly  contemplates  •  a  case  like  the 
present,  where  the  prolongation  extends  to  the  whole  of  the  United 
Kingdom,  but  is  of  force  only  in  the  places  where  the  former 
patents  were  of  force. 

There  could  not  have  been  distinct  grants  for  the  three^kingdoms^ 
though  perhaps  the]  grant  might  have  been  confined  to  any  one 
of  them ;  this  appears  from  16  &  17  Vict.  c.  115,  s.  7  (1),  and  also 


(1)  15  &  16  Vict.  c.  83,  s.  18 :— **The 
commiBaioners^  bo  soon  after  the  sealing 
of  the  said  warrant  as  required  by  the 
applicant  for  the  letters  patent,  shall 
cause  to  be  prepared  letters  patent  for 
the  invention,  according  to  the  tenor 
of  the  said  warrant;  and  it  shall  be 
lawful  for  the  Lord  Chancellor  to  cause 
such  letters  patent  to  be  sealed  with 
the  great  seal  of  the  United  Kingdom ; 
and  such  letters  patent^  so  sealed,  shall 
extend  to  the  whole  of  the  United 
Kingdom  of  Great  Britain  aod  Ireland, 
the  Channel  Islands,  and  the  Isle  of 
Man;  and,  in  case  such  warrant  so 
direct,  such  letters  patent  shall  be  made 
applicable  to  Her  Majesty's  colonies  and 
plantations  abroad,  or  such  of  them  as 
may  be  mentioned  in  such  warrant; 
and  such  letters  patent  shall  be  valid 
and  effectual  as  to  the  whole  of  such 
United  Kingdom,  and  the  said  islands 
and  isle,  and  the  said  colonies  or  plan- 
tations, or  such  of  them  as  aforesaid, 
and  shall  confer  the  like  powers,  rights, 


and  privileges  as  might,  in  case  this 
Act  had  not  been  passed,  have  been 
conferred  by  several  letters  patent  of 
the  like  purport  and  effect  passed  under 
the  great  seal  of  the  United  Kingdom 
under  the  seal  appointed  to  be  used 
instead  of  the  great  seal  of  Scotland 
and  under  the  greal  seal  of  Ireland 
respectively,  and  made  applicable  to 
England,  the  dominion  of  Wales,  the 
town  of  Berwick-upon-Tweed,  the 
Channel  Islands,  and  Isle  of  Man,  and 
the  said  colonies  and  plantations,  or 
such  of  them  as  aforesaid,  to  Scotland 
and  to  Ireland  respectively,  save  aa 
herein  otherwise  provided:  Provided 
always,  that  nothing  in  this  Act  con- 
tained shall  be  deemed  or  taken  to  give 
any  effect  or  operation  to  any  letters 
patent  to  be  granted  under  the  authority 
of  this  Act  in  any  colony  in  which  subh 
or  the  Uke  letters  patent  would  be  in- 
valid by  the  law  in  force  in  the  same 
colony  for  the  time  being:  Provided 
always,  that  a  transcript  of  such  letters 


VOL.  v.] 


TEINITY  TEBM,  XXXTTT  VIOT. 


527 


from  8.  53  of  the  previous  Act  (15  &  16  Vict.  c.  83),  which  was 
re-enacted  in  16  Vict.  c.  5,  s.  4,  and  which,  while  providing  for 
the  stamps  payable  on  grants  to  each  kingdom  separately,  confines 
them  to  cases  where  the  application  for  the  patent  had  been  made 
before  the  Patent  Law  Amendment  Act,  1852. 

The  fact  that  the  three  grants  are  included  in  one  patent  does 
not  necessarily  prevent  one  grant  being  bad  and  the  other  good. 
In  the  case  of  several  inventions  being  included  in  one  patent, 
the  invalidity  of  one  indeed  vitiates  the  whole,  but  that  is  because 
they  are  always  treated  by  the  letters  patent  as  one  invention. 
If  the  Crown  can  be  shewn  to  have  been  deceived  too,  the  letters 
patent  will  be  held  void  altogether,  but  there  must  be  a  deception 
by  the  patentee ;  it  is  not  enough  that  some  mistake  with  reference 
to  the  subject-matter  of  the  letters'  patent  should  be  subsequently 
discovered.  It  may  be  doubtful  what  would  be  the  effect  if  a 
new  grant  extending  to  the  whole  kingdom  were  invalid  as  to  part, 
but  this  is  in  effect  only  a  prolongation  of  the  old  patents,  and  even 
if  it  be  treated  as  a  fresh  grant  and  not  only  a  modification  of  the 
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shall,  as  soon  after  the  sealing  of  the 
same,  and  in  such  manner  as  the  com- 
missioners shall  direct,  be  transmitted 
to  the  Director  of  Chancery  in  Scotland, 
and  be  recorded  in  the  records  of  Chan- 
cery in  Scotland,  upon  payment  of  such 
fees  as  the  commissioners  shall  appoint, 
in  the  same  manner,  and  to  the  same 
effect  in  all  respects,  as  letters  patent 
passing  under  the  seal  appointed  by  the 
treaty  of  union  to  be  used  in  place  of 
the  great  seal  of  Scotland  have  hereto- 
fore been  recorded ;  and  extracts  from 
the  said  records  shall  be  furnished  to 
all  parties  requiring  the  same,  on  pay- 
ment of  such  fees  as  the  commissioners 
shall  direct,  and  shall  be  received  in 
evidence  in  all  courts  in  Scotland  to  the 
like  effect  as  the  letters  patent  them- 
selves." 

s.  40: — ^'All  the  provisions  of  the 
said  Act  6  &  6  Wm.  4,  c.  88,  for  the 
confirmation  of  any  letters  patent,  and 
the  grant  of  new  letters  patent,  and  all 


the  provisions  of  the  said  Act,  and  of 
the  Acts  2  &  3  Vict.  c.  67,  and  7  &  8 
Vict.  c.  69,  respectively,  relating  to 
the  prolongation  of  the  term  of  letters 
patent,  and  to  the  grant  of  new  letters 
patent  for  a  further  term,  shall  extend 
and  apply  to  any  letters  patent  granted 
imder  the  provisions  of  this  Act ;  and 
it  shall  be  lawful  for  Her  Majesty  to 
grant  any  new  letters  patent,  as  in  the 
said  Acts  mentioned ;  and  in  the  grant- 
ing of  any  such  new  letters  patent  Her 
Majesty's  order  in  council  shall  be  a 
sufficient  warrant  and  authority  for  the 
sealing  of  any  new  letters  patent,  and 
for  the  insertion  in  such  new  letters 
patent  of  any  restrictions,  conditions,  and 
provisions  in  the  said  order  mentioned ; 
and  the  Lord  Chancellor,  on  the  receipt 
of  the  said  order  in  council,  shall  cause 
letters  patent,  according  to  the  tenor 
and  effect  of  such  order,  to  be  made 
and  sealed  in  the  manner  herein  directed 
for  letters  patent  issued  under  the  war- 
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original  one,  it  must  be  considered  divisible  as  above  shewn  as  the 
original  patents  were  distinct 

Watkin  Williams  {FuUarUm  with  him),  for  the  defendant.  The 
letters  patent^  whose  validity  the  defendant  disputes,  profess  to 
grant  to  the  plaintiffs  a  monopoly  of  their  invention  throughout  the 
United  Kingdom.  If  that  cannot  take  full  effect  the  letters  patent 
are  entirely  void,  because  it  is  assumed  that  if  the  Crown  grant 
what  is  beyond  its  power,  it  must  have  been  deceived,  since  the 
Crown  can  do  no  wrong.  The  cases  on  the  subject  are  collected 
in  The  Case  of  AUon  Woods  (1),  from  which  it  appears  that  it  does 
not  depend  upon  there  having  been  any  actual  fraud  on  the  part 
of  the  patentee,  but  that  a  grant  from  the  Crown  must  take  effect 
entirely,  or  not  at  all.  It  is  upon  this  ground  that  a  patent  for 
three  inventions  is  held  void  as  regards  the  whole,  if  any  of  them  is 
not  the  subject  of  a  patent.  So,  in  Morgan  v.  Seaward  (2),  Parke,  B., 
said :  ^'  That  a  false  suggestion  of  the  grantee  avoids  an  ordinary 
grant  of  lands  or  tenements  from  the  Crown  is  a  maxim  of  the 
Common  Law,  and  such  a  grant  is  void,  not  against  the  Crown 


rant  of  the  law  oflScer :  Provided  always, 
that  such  new  letters  patent  shall  ex- 
tend to,  and  be  available  in  and  for, 
such  places  aa  the  original  letters  patent 
extended  to  and  were  available  in: 
Provided  also,  that  such  new  letters 
patent  shall  be  sealed  and  bear  date  as 
of  the  day  after  the  expiration  of  the 
term  of  the  original  letters  patent  which 
may  first  expire." 

By  16  &  17  Vict,  a  115,  s.  7,  after 
reciting  that  doubts  have  arisen  whether 
the  provisions  of  the  Patent  Law 
Amendment  Act,  1852,  for  the  making 
and  sealing  new  letters  patent  for  a 
further  term,  pursuant  to  Her  Majesty's 
order  in  council,  in  the  cases  mentioned 
in  s.  40  of  the  said  Act,  extends  to  the 
making  and  sealing  of  new  letters 
patent,  in  the  manner  by  such  Act 
directed,  where  such  new  letters  patent 
are  granted  by  way  of  prolongation  of 
the  term  of  letters  patent  issued  before 
the  commencement  of  the  said  Act; 


and  that  it  is  expedient  that  such  new 
letters  patent,  granted  by  way  of  pro- 
longation, should  be  granted  according 
to  the  provisions  of  the  said  Patent 
Law  Amendment  Act,  it  is  deckred 
and  enacted,  that  *'  where  Her  Majesty's 
order  of  council  for  the  sealing  of  new 
letters  patent  shall  have  been  made 
after  the  commencement  of  the  said 
Act,  the  said  provisions  of  the  said  Act 
for  making  and  sealing,  in  manner 
aforesaid,  of  new  letters  patent  shall 
extend,  and  shall,  as  from  the  com- 
mencement of  the  said  Act,  be  deemed 
to  have  extended,  to  the  making  and 
sealing,  in  manner  aforesaid,  of  new 
letters  patent  for  a  further  term,  as 
well  where  the  original  letters  patent 
were  made  before  as  where  such  original 
letters  patent  have  been  issued  since  the 
commencement  of  the  said  Act." 

(1)  1  Co.  Rep.  43  b. 

(2)  2  M.  &  W.  644,  56L 
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merely,  but  in  a  suit  against  a  third  person :  TraveU  v.  Car-  1870 
ieret  (1),  Alcoek  y.  Cooke.  (2)  It  is  on  the  same  principle  that  Boyill 
a  patent  for  two  or  more  inventions,  when  one  is  not  new,  is  Finoh. 
void  all  together,  as  was  held  in  HUl  y.  Thompson  (3),  and 
Brunton  v.  HawJces  (4),  for  although  the  statute  invalidates  a 
patent  for  want  of  novelty,  and  consequently  by  force  of  the 
statute  the  patent  would  be  void  so  far  as  related  to  that  which 
was  old,  yet  the  principle  on  which  the  patent  has  been  held  to  be 
void  altogether,  is  that  the  consideration  for  the  grant  is  the 
novelty  of  all,  and  the  consideration  failing,  or,  in  other  words, 
the  Crown  being  deceived  in  its  grant,  the  patent  is  void  and  no 
action  maintainable  upon  it."  And  in  Lord  LovdCs  Case,  quoted 
in  The  Case  of  Alton  Woods  (5),  it  was  decided  that  the  grant  in 
that  case  by  the  king  to  one  and  his  heirs  male  was  void,  though  it 
would  not  have  been  so  if  the  gi*ant  had  been  made  by  a  private 
person.  The  case  of  Alcoek  v.  Cooke  (2)  is  another  authority  to 
the  same  effect. 

Some  confusion  has  been  introduced  into  this  case  from  the 
practice  having  formerly  obtained  of  granting  separate  patents  for 
the  three  kingdoms;  the  king  could  grant  a  monopoly  for  any 
limited  space,  as  Loudon  or  York,  though  in  practice  that  has  not 
been  usual ;  but  it  is  upon  the  same  principle  that  patents  limited 
to  one  kingdom  have  been  granted,  and  they  could  only  be  good  if 
the  invention  was  new,  within  the  realm,  and  had  not  been  used  at 
all  in  the  United  Kingdom,  so  that  the  king  could  have  granted  the 
monopoly,  if  he  had  chosen,  for  the  whole  kingdom.  This  was,  in 
effect,  the  decision  of  the  House  of  Lords  in  Brown  v.  Annandale  (6), 
in  which  it  was  held  that  though  the  realm,  at  the  time  of  passing 
the  Act  of  Monopolies,  was  confined  to  England,  the  effect  of  the 
Union  was  to  extend  it  at  least  to  Scotland  and  Ireland,  and  it 
would  seem  that  it  includes  the  colonies  also.  The  Crown  can 
still  grant  a  patent  for  either  kingdom  separately,  but  can  only 
grant  a  prolongation  in  respect  of  the  country  to  which  the 
original  patent  extended,  for  the  power  of  the  Crown  to  prolong 
the  patent  at  all  is  entirely  due  to  the  provisions  of  5  &  6  Wm,  4, 

(1)  3  Lev.  134.  (4)  4  B.  &  A.  541. 

(2)  5  Bing.  340.  (5)  1  Co.  Rep.  43  b. 
(8)  8  Taunt.  375.                                    (6)  8  CL  &  F.  437. 
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1870  c.  53,  8.  4,  and  the  power  is  expressly  limited  to  the  prolonging 
Bgvtll^  tte  patent  to  the  same  extent  in  which  it  originally  existed.  If 
pj-  the  patentee  obtains  a  grant  by  way  of  prolongation  of  larger 
extent  than  that  which  previously  existed,  he  loses  all  by  having 
grasped  at  too  much.  The  consideration  for  the  grant  of  the 
prolongation  as  to  the  whole  is  the  state  of  circumstances  existing 
in  relation  to  all  the  old  patents ;  it  may  well  be  that  the  Privy 
Council  would  not  have  recommended  the  prolongation  at  all,  but 
for  some  fietcts  connected  with  the  Scotch  patent  which  had  existed 
a  shorter  time  than  the  English ;  and  if  they  had  known  that  the 
Scotch  patent  was  bad,  all  that  ground  for  their  recommendation 
would  have  been  taken  away.  There  is  no  reason  why  the  Crown 
should  not  still  grant  separate  patents  for  each  kingdom,  and  this 
was  done  in  Heath's  Case  (1),  the  most  ample  powers  of  granting 
letters  patent,  as  before,  being  reserved  to  the  Crown  by  ss.  15, 16, 
and  17  of  the  Patent  Law  Amendment  Act,  1852.  The  effect  of 
s.  18  (2)  is  not  to  make  the  grant  necessarily  extend  to  all  the 
coimtries,  but  to  make  a  patent  extending  to  all  the  countries 
good.  The  40th  section  (3)  only  restricts  the  power  of  granting 
a  prolongation  of  a  monopoly  to  the  grant  of  it  in  the  same 
country  to  which  it  originally  extended. 

Qrove^  Q.£7.,  in  reply.  It  is  clear,  that  if  separate  prolongations 
had  been  granted  of  the  three  patents,  as  would  have  been  the 
case  before  the  Patent  Law  Amendment  Act^  1852,  one  of  them 
might  have  been  bad  and  the  others  vaUd,  and  since  that  Act  only 
affects  the  mode  of  granting  the  patents  and  not  the  law  respecting 
them,  the  same  must  be  the  case  still.  The  one  patent  is  to  be 
treated  as  if  it  was  three,  and  this  is  confirmed  by  s.  35  of  the 
Act  which  allows  the  parts  of  the  letters  patent  relating  to  Scot- 
land and  Ireland  to  be  transferred  separately,  and  when  they  have 
been  so  they  are  in  effect,  if  not  in  form,  three  distinct  patents. 

The  Case  of  AUon  Towers  (4)  and  the  cases  there  cited,  do  not 
shew  that  if  there  is  a  grant  of  several  things,  and  one  is  void,  the 
others  will  necessarily  be  void;  it  depends  upon  whether  the 
matters  are  separable.  In  a  note,  at  p.  41,  it  is  said,  '^  That  if  the 
king  is  not  deceived  by  the  fiedse  suggestions  of  the  party,  but  only 

(1)  8  Moo.  P.  0.  217.  (3)  Ante,  p.  527. 

(2)  Ante,  p.  526,  n.  (4)  1  Co.  Rep.  43  b. 


VOL.  v.]  TBINITY  TERM,  XXXIH  VIOT.  631 

mistaken  in  his  own  snrmises,  this  will  not  vitiate  the  grant ;"  and        1870 
"  that  though  the  king  mistakes  either  in  matter  of  law  or  fiact^  yet,      bqtill 
if  this  is  not  any  part  of  the  consideration  of  the  grant,  it  will  not      -g^oa 
vitiate  it/'    In  Alcook  v.  Cooke  (1)  the  patent  was  void,  because  the 
Crown  had  no  power  to  grant  what  it  had  purported  to  grant 

Our.  adv.  vuU.' 

The  judgment  of  the  Court  (Keating,  Montague  Smith,  and 
Brett,  JJ.)  was  delivered  by 

Montague  Smith,  J.  In  this  case  the  plaintiffs  demurred  to 
the  9th,  14th,  and  15th  pleas ;  and  the  demurrers  were  argued  in 
the  last  term  before  my  Brothers  Keating,  Brett,  and  myselfl 

[After  giving  judgment  on  the  9th  plea  in  &vour  of  the 
plaintiffs,  he  proceeded] : — 

The  14th  plea  set  out  the  new  letters  patent  granted  to 
the  plaintiff  extending  the  term  of  the  original  letters  patent. 
This  plea,  which  is  pleaded  only  to  the  alleged  infringement  of 
such  new  letters  patent,  avers  that  the  original  letters  patent  for 
Scotland  were  void  according  to  the  law  of  Scotland,  by  reason  of 
public  user  and  publication  in  Scotland  of  the  inventor  before  the 
grant  of  the  said  letters  patent  for  Scotland.  The  new  letters 
patent  set  out  in  the  plea  recite  the  three  separate  original  grants 
for  England,  Scotland,  and  Ireland  respectively;  and  it  thus 
appears  that  the  original  English  letters  patent  were  granted  in 
June,  1849,  and  the  Scotch  and  Irish  in  May,  1853.  The  plea 
does  not  aver  that  the  public  user  in  Scotland  was  before  the  date 
of  the  original  English  patent,  nor  does  it  in  any  way  impeach 
the  validity  of  that  patent. 

It  must  be  taken,  for  the  purpose  of  the  demurrer,  which,  of 
course,  admits  the  fEkcts  averred  in  the  plea,  that  the  original 
Scotch  patent  is  bad  for  want  of  novelty ;  and  the  question  raised 
is,  whether  the  prolongation  of  the  three  original  terms,  which  is 
contained  in  one  and  the  same  letters  patent  under  the  great  seal 
of  the  United  Eangdom,  is  void  altogether  as  to  all  three  countries, 
by  reason  of  such  prolongation  being  so  contained  in  the  same 
letters  patent,  or  whether  the  grant  is  devisable,  and  may  be 
sustained  so  far  as  it  extends  the  term  of  the  English  patent. 

(1)  6  Bing.  340. 
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1870  It  was  contended  for  the  defendant  that  the  invalidity  of  the 

BoYiLL      original  Scotch  patent  rendered  the  whole  grant  void,  on  the 
Finch       gi*ound  that  the  Crown  was  deceived  as  to  part  of  the  consideration 
for  the  grant. 

It  has,  no  doubt,  been  decided  that  letters  patent  are  wholly 
void,  where  part  of  the  invention  claimed  is  not  new,  on  the 
principle  stated  by  Parke,  B.,  in  Morgan  v.  Seaward  (1),  viz.,  that 
**  the  consideration  for  the  grant  is  the  novelty  of  all ;  and,  the  con- 
sideration failing,  or,  in  other  words,  the  Crown  being  deceived  in  its 
grant,  the  patent  is  void."  See  also  HiH  v.  Thompson  (2) ;  Brunion 
V.  Eawhes.  (3)  The  distinction  between  these  decisions  and  the 
present  case  is,  that  in  them  the  want  of  novelty  in  a  part  of  the 
invention  affected  the  grants  throughout  their  whole  territorial 
limit ;  whereas,  in  the  present  case,  it  only  affects  the  grant  so  &r 
as  Scotland  is  concerned.  We  do  not,  however,  deem  it  necessary 
to  decide  what  would  be  the  effect  of  the  want  of  novelty  in  one 
kingdom  in  the  case  of  an  original  grant  for  the  three  kingdoms 
under  one  seal,  because  we  think  this  grant  of  an  extended  term 
in  the  three  original  patents  is  divisible.  We  think,  notwith- 
standing that  the  new  letters  patent  are  in  one  instrument,  they 
ought  to  be  regarded  as  granting  three  separate  prolongations  of 
three  distinct  patents ;  and  that,  as  a  consequence,  although  the 
prolongation  may  be  invaUd  as  to  the  Scotch  grant,  by  reason  of 
the  want  of  novelty  in  Scotland  at  the  time  of  the  original  letters 
patent,  it  may  be  good  as  to  the  English  grant ;  in  other  words, 
that  the  grant  for  each  country  may  stand  or  fall  by  itself. 

The  2  &  8  Vict.  c.  67,  s.  2,  which  enables  the  Crown  to  grant  an 
additional  term,  speaks  of  it  as  a  prolongation  of  the  *^  term,"  and 
**  a  further  extension  of  the  term  in  the  letters  patent."  Every 
new  grant,  therefore,  is  a  graft  only  on  the  original  grants  and  has 
no  existence  apart  from  the  parent  grant. 

Before  the  passing  of  the  Act  of  the  15  &  16  Vict  c.  83,  the 
extension  of  the  terms  in  the  three  letters  patent  would,  according 
to  the  then  existing  practice,  have  been  made  by  three  new  and  sepa- 
rate letters  patent  for  England,  Scotland,  and  Ireland  respectively; 
and  in  such  a  case  it  could  not,  we  think,  have  been  contended  that 

(1)  2  M.  &  W.  544,  561.  (2)  8  Taunt.  376. 

(3)  4  B.  &  A.  540. 
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the  invalidity  of  the  original  Scotch  patent  would  have  made  void       1870 
^the  extended  letters  patent  for  England.  Botill 

The  difficulty  arises  from  the  provisions  of  the  Act  of  the  YnicH 
15  &  16  Vict.  c.  83,  and  the  practice  under  it.  The  18th  section 
of  the  Act  makes  it  lawful  for  the  Lord  Chancellor  to  cause  letters 
patent  for  an  invention  to  be  sealed  with  the  great  seal  of  the 
United  Kingdom,  and  enacts  that  such  letters  patent,  when  so 
sealed,  shall  extend  to  the  whole  of  the  United  Kingdom  of  Great 
Sritcdn  and  Ireland,  and  shall  confer  the  like  powers,  rights,  and 
privileges  as  might  (in  case  the  Act  had  not  passed)  have  been 
<;onferred  by  several  letters  patent.  The  object  appears  to  have 
been  to  make  one  patent  do  the  office  of  several  so  far  as  the 
instrument  was  concerned.  But,  even  in  the  case  of  original 
patents,  provision  is  made  for  the  separate  existence  of  the  grant 
with  reference  to  the  different  parts  of  the  realm.  Thus,  the  35th 
section  provides  that  the  grantee  of  letters  patent  may  assign  the 
letters  patent  for  England,  Scotland,  or  Ireland  respectively,  as 
effectually  as  if  the  letters  patent  had  been  originally  granted  to 
extend  to  England  or  Scotland,  or  Ireland  only;  and  that  the 
assignee  shall  have  and  be  subject  to  the  like  actions  and  suits  as 
lie  would  have  had  and  been  subject  to  upon  the  assignment  of 
letters  patent  granted  for  England,  Scotland^  or  Ireland,  before  the 
passing  of  the  Act.  It  seems  to  us,  from  the  language  of  this 
provision,  that  the  legislature  considered  and  treated  the  grants  for 
England,  Ireland,  and  Scotland,  although  in  future  they  might 
technically  be  contained  in  one  instrument  under  the  great  seal, 
as  separate  and  separable  grants  in  substance  and  operation.  The 
provisions  in  ss.  15  and  35,  relating  to  proceedings  by  scire  facias 
shew  the  like  intent 

It  appears  to  have  been  doubted  whether  the  provisions  of  the 
Act  of  the  15  &  16  Vict  extended  to  new  grants  by  way  of  pro- 
longation of  former  terms.  The  7th  section  of  the  16  &  17  Vict, 
c.  115  was  passed  to  remove  such  doubts,  and  enacts  that  the 
provisions  of  the  former  Act  shall  apply  to  such  new  grants. 

On  consideration  of  the  above  Acts,  and  of  the  new  letters  patent 
granted  to  the  plaintiff  under  them,  for  prolonging  the  terms  of 
the  three  separate  patents  for  England,  Scotland,  and  Ireland,  we 
<;ome  to  the  conclusion  that  the  new  letters  patent,  although  in 
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^i/)'!''''  ^rtfponsibility  of  detaining  the  plaintiff  unless  the  defendant 
^S^^  rfed  hini  with  felony  and  signed  the  charge-sheet,  the  defendant 
ikd^^    il^fie-sheet,  and  the  plaintiff  was  detained,  and  taken  next  morning 

^^  5^'  ^^"^  T""  *^®  ^"^'^^  discharged  him. 

^j0fi  ^.  ^  took  oat  a  plaint  in  a  county-court  for  false  imprisonment,  acoom- 

^  P^  ^'t]i  a  notice  whereby  he  expressly  disclaimed  any  cause  of  action  in 

v^y^  \he  iDftli*^^'^  prosecution.    The  judge,  erroneously  treating  the  signing 

j^pect  ^^^l^heet  as  the  commencement  of  a  "  malicious  prosecution,**  ruled 

of  i^^  ^  tj^}0  was  one  continuous  transaction,  and  that  the  false  imprisonment 

th*^    1  b0  0epa^ted  from  the  rest,  and  consequently  that  he  had  no  jurisdiction : 

0)art»  on  appeal,  directed  a  new  trial. 

vppBAi*  against  a  decision  of  the  Judge  of  the  Bristol  county- 

The  particulars  of  demand  annexed  to  the  plaint-note  were  as 
{o]lo\ys : — 


.]  TBINITY  TERM,  XXXni  VICT.  535 

f  he  plaintiff  sues  the  defendant  for  that  the  defendant  on       1870 

jnday,  the  13th  of  September,  1869,  assaulted  the  plaintiff,  and  Austin 
anlawfully  and  wrongfully  and  without  reasonable  or  probable  dowling. 
cause  gaye  him  into  the  custody  of  a  policeman  upon  a  false  and 
unfounded  charge  of  felony,  to  wit,  feloniously  breaking  and  enter- 
ing into  a  bed-room  at  Manor  House,  in  the  occupation  of  the 
defendant,  and  caused  him  to  be  conveyed  to  a  police-station  in 
such  custody,  and  then  and  there  to  be  imprisoned  for  a  long  space 
of  time,  to  wit,  eighteen  hours,  whereby  the  plaintiff  has  been  much 
damaged :  and  the  plaintiff  claims  50L 

"Take  notice  that  the  plaintiff  expressly  waives  any  right  or 
cause  of  action  whatsoever  in  this  or  any  other  court,  for  any 
slander,  libel,  or  malicious  prosecution,  or  other  action  in  the 
nature  of  libel,  slander,  or  malicious  prosecution,  arising  out  of  or 
consequent  upon  or  incident  to  the  said  assault  and  false  imprison- 
ment." 

The  plaintiff  about  eighteen  months  since  came  to  lodge  at  the 
house  of  the  defendant.  In  September,  1869,  a  considerable  sum 
of  money  was  due  from  the  plaintiff  to  the  defendant  for  board 
and  lodging;  and  on  the  9th  of  that  month  the  plaintiff  was 
served  with  a  writ  from  the  Court  of  Queen's  Bench  at  the  suit 
of  the  defendant  for  907.  88.  4(2.,  and  that  amount  and  costs  have 
been  paid;  but,  on  the  13th  of  September,  when  the  plaintiff 
quitted  the  lodgings,  there  was  due  from  him  to  the  plaintiff,  for 
board  and  lodging,  a  further  sum  of  SI.  15s. 

On  the  11th  of  September,  the  plaintiff  found,  on  returning  to 
lus  lodgings  in  the  evening  of  that  day,  that  the  drawers  in  his 
bed-room  had  been  emptied,  and  his  private  cupboards  and  the 
contents  removed  from  his  bed-room. 

The  plaintiff,  on  the  13th  of  September,  went  to  the  Clifton 
police-station,  and  requested  the  inspector  of  police  to  allow  a  con- 
stable to  accompany  him  to  the  defendant  s  house,  in  order  that 
he  might  possess  himself  of  his  property  which  had  been  removed 
as  aforesaid,  without  a  breach  of  the  peace.  A  serjeant  of  police 
was  sent  by  the  inspector  with  the  plaintiff.  Upon  the  arrival  of 
the  plaintiff  and  the  police-serjeant  at  the  defendant's  house,  the 
plaintiff  demanded  his  property  of  the  defendant's  wife,  the  de- 
fendant himself  being  absent,  and  was  refused.    The  defendant 
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1870  form  one  patent,  are  in  substance  and  essence  separate  grants  of 
BoYiLL  prolongations  of  the  three  several  terms  of  the  original  patents,  as 
fully,  for  the  purpose  of  the  question  raised  on  this  demurrer,  as  if 
they  had  been  contained  in  separate  instruments ;  and,  there  being 
nothing  to  shew  any  want  of  novelty,  or  other  failure  of  con- 
sideration for  the  prolongation  of  the  term  of  the  English  patent, 
or  that  the  Crown  was  deceived  in  any  way  as  to  that  patent,  we 
think  the  judgment  on  this  demurrer  should  be  for  the  plaintiffs. 

It  was  admitted  on  the  argument  that  the  question  raised  by  the 
demurrer  to  the  15th  plea  was  the  same  as  that  on  the  14th. 
The  judgment  on  the  demurrer,  therefore,  will  also  be  for  the 

plaintiffs. 

Judgment  far  the  plaintiffs. 

Attorneys  for  plaintiffs :  Harrismy  Beal,  &  Harriaon. 
Attorney  for  defendant :  W.  W.  Wynne. 


June  28.  AUSTIN,  Appellant  ;  BOWLING,  Rebpondekt. 

County-Court — Jurisdiction  under  9  <£;  10  Vict,  c.  95,  8.  58 — False  Imprisonment 

— Malicious  Prosecution, 

The  defendant's  wife  having  given  the  plaintiff  into  the  custody  of  a  constable 
on  an  unfounded  charge  of  felony,  the  defendant^attended  at  the  police-station, 
and,  after  having  been  cautioned  by  the  inspector  onMuty  that  he  (the  inspector) 
would  not  incur  the  responsibility  of  detaining  the  plaintiff  unless  the  defendant 
distinctly  charged  him  with  felony  and  signed  the  charge-sheet,  the  defendant 
signed  the  charge-sheet,  and  the  plmntiff  was  detained,  and  taken  next  morning 
before  the  magistrates,  who  upon  the  hearing  discharged  him. 

The  plaintiff  took  out  a  plaint  in  a  county-court  for  false  imprisonment,  accom- 
panying it  with  a  notice  whereby  he  expressly  disclaimed  any  cause  of  action  in 
respect  of  the  malicious  prosecution.  The  judge,  erroneously  treating  the  signing 
of  the  charge-sheet  as  the  commencement  of  a  **  malicious  prosecution,"  ruled 
that  the  whole  was  one  continuous  transaction,  and  that  the  false  imprisonment 
could  not  be  separated  from  thereat,  and  consequently  that  he  had  no  jurisdiction : 
and  he  nonsuited  the  plaintiff : — 

The  Court,  on  appeal,  directed  a  new  trial. 

Appeal  against  a  decision  of  the  Judge  of  the  Bristol  county- 
court. 
The  particulars  of  demand  annexed  to  the  plaint-note  were  as 

follows : — 
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"The  plaintiff  sues  the  defendant  for  that  the  defendant  on       1870 
Monday,  the  13th  of  September,  1869,  assaulted  the  plaintiff,  and      Austin 
unlawfully  and  wrongfully  and  without  reasonable  or  probable    dowling. 
cause  gaye  him  into  the  custody  of  a  policeman  upon  a  false  and 
unfounded  charge  of  felony,  to  wit,  feloniously  breaking  and  enter- 
ing into  a  bed-room  at  Manor  House,  in  the  occupation  of  the 
defendant,  and  caused  him  to  be  conveyed  to  a  police-station  in 
such  custody,  and  then  and  there  to  be  imprisoned  for  a  long  space 
of  time,  to  wit,  eighteen  hours,  whereby  the  plaintiff  has  been  much 
damaged :  and  the  plaintiff  claims  50Z. 

"Take  notice  that  the  plaintiff  expressly  waives  any  right  or 
cause  of  action  whatsoever  in  this  or  any  other  court,  for  any 
slandiBr,  libel,  or  malicious  prosecution,  or  other  action  in  the 
nature  of  libel,  slander,  or  malicious  prosecution,  arising  out  of  or 
consequent  upon  or  incident  to  the  said  assault  and  false  imprison- 
ment." 

The  plaintiff  about  eighteen  months  since  came  to  lodge  at  the 
house  of  the  defendant.  In  September,  1869,  a  considerable  sum 
of  money  was  due  from  the  plaintiff  to  the  defendant  for  board 
and  lodging;  and  on  the  9th  of  that  month  the  plaintiff  was 
served  with  a  writ  from  the  Court  of  Queen's  Bench  at  the  suit 
of  the  defendant  for  9021  88,  4(2.,  and  that  amount  and  costs  have 
been  paid;  but,  on  the  13th  of  September,  when  the  plaintiff 
quitted  the  lodgings,  there  was  due  from  him  to  the  plaintiff,  for 
board  and  lodging,  a  further  sum  of  37. 15«. 

On  the  11th  of  September,  the  plaintiff  found,  on  returning  to 
his  lodgings  in  the  evening  of  that  day,  that  the  drawers  in  his 
bed-room  had  been  emptied,  and  his  private  cupboards  and  the 
contents  removed  from  his  bed-room. 

The  plaintiff,  on  the  13th  of  September,  went  to  the  Clifton 
police-station,  and  requested  the  inspector  of  police  to  allow  a  con- 
stable to  accompany  him  to  the  defendant  s  house,  in  order  that 
he  might  possess  himself  of  his  property  which  had  been  removed 
as  aforesaid,  without  a  breach  of  the  peace.  A  serjeant  of  police 
was  sent  by  the  inspector  with  the  plaintiff.  Upon  the  arrival  of 
the  plaintiff  and  the  police-serjeant  at  the  defendant's  house,  the 
plaintiff  demanded  his  property  of  the  defendant's  wife,  the  de- 
fendant himself  being  absent,  and  was  refused.    The  defendant 
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1870        thereupon  went  upstairs, — the  police-serjeant  declining  to  acoom- 
ArmN      patiy  him, — and  with  his  shoulder  and  a  screw-driver  broke  open 
DoTOiNG     ^^^  ^^^  ^^  ^  bed-room  in  the  defendant's  house,  which  was  occu- 
pied by  another  lodger. 

On  his  coming  down  stairs  the  defendant's  wife,  at  the  instance 
of  the  defendant's  solicitor,  gave  the  plaintiff  in  charge  for  felony, 
for  breaking  open  the  door ;  and  the  plaintiff  was  thereupon  taken 
into  custody  by  the  police-serjeant,  and  walked  with  him  to  the 
Clifton  police-station.  After  their  arrival  at  the  station,  and  when 
the  nature  of  the  charge  and  the  circumstances  out  of  which  it 
arose  were  stated,  the  inspector  of  police  disclaimed  all  respon- 
sibility in  respect  of  the  charge,  and  would  not  have  acted  or 
detained  the  plaintiff  in  custody  unless  the  charge  of  felony  had 
been  distinctly  made  by  or  on  the  behalf  of  the  defendant,  who  was 
then  present,  and  unless  the  defendant  had  signed  the  charge-sheet, 
whereby  the  plaintiff  was  charged  with  "  feloniously  breaking  and 
entering  into  a  bed-room  "  in  the  defendant's  house.  The  charge- 
sheet  containing  this  allegation  was  accordingly  signed  by  the 
defendant. 

The  defendant  did  not,  nor  did  any  one  on  his  behalf,  require 
that  the  plaintiff  should  be  locked  up ;  but,  after  the  charge  had 
been  made  and  the  charge-sheet  signed  by  the  defendant,  the 
police,  of  their  own  motion,  and  in  the  usual  course, — the  case 
being  one  of  alleged  felony, — locked  up  the  plaintiff,  and  refused 
to  accept  bail,  as  being  beyond  their  competence,  for  the 
plaintiff's  appearance  before  the  magistrates  on  the  following 
morning. 

The  plaintiff  was  then  locked  up  through  the  night;  and  on  the 
14th  of  September  he  was  brought  before  the  magistrates  by  and 
in  the  custody  of  the  police,  upon  the  charge  of  felony ;  but,  on 
the  statement  of  the  case  on  the  part  of  the  defendant,  the  magis- 
trates dismissed  the  charge,  and  ordered  the  plaintiff  to  be  and  he 
was  accordingly  discharged.  The  plaintiff  was  in  the  custody  of 
the  police  previously  to  the  charge-sheet  being  signed  by  the  de- 
fendant for  about  half  an  hour ;  and  the  residue  of  the  plaintiff's 
imprisonment,  being  seventeen  hours  and  a  half,  was  subsequent 
to  the  signing  of  the  charge-sheet. 

The  plaintiff's  case  being  closed,  the    counsel   for   the  de- 
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fendanty  referring  to  the  58th  section  of  9  &  10  Vict.  c.  95  (1),        1870 
asked  the   judge  to  nonsuit  the  plaintiff,  on  the  ground  that      austo 
the  plaintiff's  case  was  a  ease  of  malicious  prosecution,  and  that,    y.    *• 
even  if  there  was  any  evidence  which  would  support  an  action  for 
false  imprisonment,  the  learned  judge  could  not  properly  sever 
the  evidence  that  supported  an  action  for  false  imprisonment  from 
the  evidence  which  supported  a  case  for  malicious  prosecution. 

The  judge,  after  hearing  the  counsel  for  the  plaintiff,  nonsuited 
the  plaintiff,  upon  the  ground  that  the  evidence  which  had  been 
produced  disclosed  and  supported  a  case  of  malicious  prosecution, 
and  held  that  he  therefore  had  no  jurisdiction.  He  also  ruled  that, 
although  there  was  evidence  in  support  of  a  case  of  false  imprison- 
ment, inasmuch  as  the  plaintiff  was  given  into  the  custody  of  the 
Serjeant  of  police  by  the  defendant's  wife,  and  so  continued  in  the 
custody  of  the  police  up  to  the  time  when  the  charge-sheet  was 
signed  by  the  defendant ;  yet  that  he  ought  not,  having  regard  to 
the  particulars  of  demand,  and  as  the  jury  had  heard  all  the  evi- 
dence, and  as  the  imprisonment  before  and  the  imprisonment  after 
the  charge-sheet  was  signed  were  substantially  parts  of  one  and 
the  same  continuous  transaction,  to  sever  the  evidence  which  sup- 
ported a  case  of  false  imprisonment  from  the  evidence  which 
supported  a  case  of  malicious  prosecution. 

The  grounds  of  appeal  were:  1.  That  the  judge  was  wrong  in 
point  of  law  in  holding  that  he  had  no  jurisdiction  to  hear  or  try 
the  cause ;  but  that,  on  the  contrary,  he  had  cognizance  thereof 
whoUy  or  in  part,  as  being  in  fact  and  in  law  an  action  for  false 
imprisonment :  2.  That  the  judge  was  wrong  in  point  of  law  in 
withdrawing  the  case  from  the  consideration  of  the  jury  and 
ordering  a  nonsuit  to  be  entered. 

/.  F.  Norrisy  for  the  appellant.  This  was  essentially  a  case  of 
false  imprisonment,  and  not  of  malicious  prosecution.  The  dis- 
tinction between  the  two  descriptions  of  action  is  well  pointed  out 

(1)  The  proviso  in  that  section  is  as  tion,  or  in  which  the  validity  of  any 
follows : — "  Provided  always  that  the  devise,  bequest,  or  limitation  under  any 
Court  shall  not  have  cognizance  of  any  will  or  settlement  may  be  disputed,  or 
action  of  ejectment,  or  in  which  the  for  any  malicious  prosecution,  or  for 
title  to  any  corporeal  or  incorporeal  any  libel  or  slander,  or  for  criminal  con- 
hereditaments,  or  to  any  toll,  fair,  vcrsation,  or  for  seduction,  or  breach  of 
market,  or  franchise  shall  be  in  ques-  promise  of  marriage.^ 
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1870       in  the  opinions  of  Lords  Mansfield  and  Loughborough  in  Johnstone 
ArffTiN      V.  Sutton.  (1) 

DowLiNo.  [WiLLES,  J.,  referred  to  Qrinham  v.  WiUey  (2),  where  the  mere 
act  of  signing  the  charge-sheet  at  the  request  of  the  constable  was 
held  not  sufficient  to  render  the  defendant  liable  for  a  £alse  im- 
prisonment or  malicious  prosecution.] 

The  plaint  here  was  for  Mse  imprisonment  only :  Chdvers  y. 
Savage  (3) ;  Bra/ndt  v.  CraddocJc  (4) ;  and  the  judge  ought  not  to 
have  received  evidence  of  malicious  prosecution.  In  Jones  t. 
Ourrey  (5),  the  plaint  inyolved  a  charge  of  malicious  prosecution. 

Arundel  Rogers,  for  the  respondent.  It  is  not  competent  to  the 
judge  of  the  county-court  to  try  an  action  for  malicious  prosecu- 
tion :  9  &  10  Vict.  c.  96,  s.  58 :  nor  was  it  competent  to  the  plain- 
tiff to  waive  a  part  of  his  cause  of  action  so  as  to  give  the  court 
jurisdiction.  It  was  upon  this  principle  that  the  Court  of  Exchequer 
in  Hunt  v.  North  Staffordshire  By.  Co.  (6)  held  that  a  prohibition 
was  properly  issued  to  restrain  a  county-court  from  proceeding  on 
a  plaint  for  the  recovery  of  the  costs  of  a  defence  before  magistrates 
on  a  summons  for  an  alleged  offence  against  the  bye-laws  of  a 
railway  company, — ^it  being  in  substance  a  plaint^  for  a  malicious 
prosecution. 

[W1LLES3  J.  There  can  be  no  malicious  prosecution  until  the 
parties  come  before  a  Court  or  a  judicial  officer.  In  the  case  last 
cited  the  man  never  was  in  custody  at  all ;  it  was  malicious  prose- 
cution or  nothing.] 

Signing  the  charge-sheet  was  the  commencement  of  a  malicious 
prosecution.  At  all  events,  the  attendance  before  the  magistrates 
to  support  the  charge  was.  And  as  soon  as  the  evidence  which 
would  sustain  the  charge  of  malicious  prosecution  came  out,  the 
judge  properly  nonsuited  the  plaintiff. 

Norris  was  not  called  upon  to  reply. 

WiLLES,  J.  It  is  clear  that  there  was  some  evidence  of  a  false 
imprisonment, — an  imprisonment  without  justification.  The  de- 
fendant's wife  took  it  into  her  head  that  she  had  a  right  to  give 

(1)  1  T.  R,  493,  544.  (4)  27  L.  J.  (Ex.)  314. 

(2)  4  H.  &  N.  496 ;  28  L.  J.  (Ex.)  (5)  20  L.  J.  (Q.B.)  438. 

242.  (6)  2  H.  &  N.  461 ;  26  L.  J.  (Ex.) 

(3)  6  E.  &  B.  697  ;  25  L.  J.  (Q.B.)  85.      374. 
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the  plaintiff  into  custody  because  he  broke  into  a  room  in  the       1870 
house  in  order  to  re-possess  himself  of  his  own  property.    In  tliis  '  "aottin  ^ 
she  was  mistaken ;  for,  the  plaintiff  was  guilty  of  nothing  felonious 
or  maUcious.    In  Patrick  v.  Coleriek  (1),  it  was  held  that  a  plea 
to  a  declaration  in  trespass  for  breaking  and  entering  the  plaintiff's 
olose,  that  the  defendant,  being  possessed  of  certain  goods  of  the 
plaintiff,  without  his  leave  and  against  his  will  took  the  goods  and 
placed  them  on  the  close  in  the  declaration  mentioned,  wherefore 
the  defendant  made  fresh  pursuit^  and  entered  to  re-take  the  goods, 
was  a  good  plea  and  a  good  justification  of  the  entry  on  the 
plaintiff's  close.    The  plaintiff,  haying  been  so  wrongfully  given 
into  the  custody  of  a  police-constable,  was  taken  to  the  police- 
station.    But  for  the  subsequent  act  of  the  defendant,  the  plaintiff 
would  not  have  been  detained  there.    If  the  defendant  had  merely 
signed  the  charge-sheet,  that,  according  to  Chrinham  y.  WiUey  (2), 
would  not  have  amounted  to  more  than  making  a  charge  against 
one  already  in  the  custody  of  a  minister  of  the  law  who  intended 
to  keep  him  there.     But  it  is  found  in  the  case  that,  though  the 
defendant  gave  no  express  direction  for  the  plaintiff's  detention,  he 
was  expressly  told  by  the  inspector  on  duty  that  he  (the  inspector) 
disclaimed  all  responsibility  in  respect  of  the  charge,  and  that 
he  would  have  nothing  to  do  with  the  detention  of  the  plaintiff 
except  on  the  responsibility  of  the  defendant;   and  that  the 
inspector  would  not  have  kept  the  plaintiff  in  custody  unless  the 
charge  of  felony  was  distinctly  made  by  the  defendant.     Signing 
the  charge-sheet  with  that  knowledge,  therefore,  was  the  doing  of 
an  act  which  caused  the  plaintiff  to  be  kept  in  custody.    In  West 
y.  SmaUiOOod  (3),  the  defendant  having  accompanied  the  constable 
charged  with  the  execution  of  a  warrant  against  the  plaintiff,  and 
pointed  out  to  him  the  person  to  be  arrested,  this  was  held  to  be 
evidence  to  go  to  the  jury  of  a  participation  in  the  arrest.    The 
judge  of  the  county-court,  therefore,  was  right  in  holding  that  there 
was  evidence  in  support  of  a  case  of  £Edse  imprisonment.    How 
long  did  that  state  of  false  imprisonment  last  ?    So  long,  of  course, 
as  the  plaintiff  remained  in  the  custody  of  a  ministerial  officer  of 
the  law,  whose  duty  it  was  to  detain  him  until  he  could  be  brought 

(1)  3  M.  &  W.  483.  (2)  4  H.  &  N.  496 ;  28  L.  J.  (Ex.)  242. 

(3)  3  M.  Aj  W.  418. 
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1870  before  a  judicial  officer.  Until  he  was  so  brought  before  the  judi- 
AuOTiN  cial  officer,  there  was  no  malicious  prosecution.  The  distinction 
between  false  imprisonment  and  malicious  prosecution  is  well  illus- 
trated by  the  case  where,  parties  being  before  a  magistrate,  one 
makes  a  charge  against  another,  whereupon  the  magistrate  orders 
the  person  charged  to  be  taken  into  custody  and  detained  until  the 
matter  can  be  investigated.  The  party  making  the  charge  is  not 
liable  to  an  action  for  false  imprisonment,  because  he  does  not  set 
a  ministerial  officer  in  motion,  but  a  judicial  officer.  The  opinion 
and  judgment  of  a  judicial  officer  are  interposed  between  the  charge 
and  the  imprisonment  There  is,  therefore,  at  once  a  line  drawn 
between  the  end  of  the  imprisonment  by  the  ministerial  officer 
and  the  commencement  of  the  proceedings  before  the  judicial 
officer.  It  is  fallacious  to  inquire  whether  or  not  the  one  is  sever- 
able from  the  other,  until  you  find  some  inseparable  connection 
between  them.  It  may  very  well  happen  in  the  superior  courts^ 
which  have  jurisdiction  over  both  descriptions  of  action,  where  the 
plaintiff,  having  been  at  once  taken  before  a  magistrate,  may  be 
content  to  bring  his  action  for  false  imprisonment  only.  In  such 
a  case, — which  must  be  within  the  memory  of  all  of  us, — the  judge 
would  tell  the  jury  to  give  damages  for  the  false  imprisonment 
only,  and  not  for  what  came  under  the  cognizance  of  the  magis- 
trate. What  did  the  judge  do  here?  He  ruled  that,  although 
there  was  evidence  in  support  of  a  case  of  false  imprisonment,, 
yet  that  he  ought  not,  having  regard  to  the  particulars  of 
demand,  and  as  the  jury  had  heard  all  the  evidence,  and  as  the 
imprisonment  before  and  the  imprisonment  after  the  chargensheet 
was  signed  were  substantially  parts  of  the  same  continuous  trans- 
action, to  sever  the  evidence  which  supported  a  case  of  false  im- 
prisonment from  the  evidence  which  supported  a  case  of  malicious 
prosecution.  The  former  part  of  the  ruling  is  quite  right :  the 
latter  part  is  wrong  in  two  particulars :  in  the  first  place,  the  judge 
seems  to  have  thought  that  there  was  an  inception  of  the  malicious 
prosecution  at  the  time  the  charge-sheet  was  signed ;  and,  in  the 
second  place,  that  the  false  imprisonment  merged  in  that.  But, 
for  the  reasons  already  assigned,  it  was  false  imprisonment  all 
through,  so  long  as  the  matter  remained  in  the  hands  of  the  minis- 
terial officer.     If  it  were  a  ground  of  nonsuit  that,  either  for  want 
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of  care  on  the  part  of  the  judge,  or  the  absence  of  objection  on  the  1870 
part  of  counsel,  evidence  is  let  in  of  a  matter  which  is  beyond  the  Avviw 
jurisdiction  of  the  county-court  judge,  the  number  of  nonsuits 
would  be  greatly  increased.  The  proper  course  in  such  a  case  is, 
to  warn  the  jury  to  exclude  such  evidence  from  their  minds  in 
considering  the  question  of  damages.  There  having  been  no 
contingent  assessment  of  damages  here,  all  we  can  do  is  to  set 
aside  the  nonsuit  and  direct  a  new  trial,  with  costs. 

Keating,  J.,  concurred. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  plaint 
was  clearly  for  false  imprisonment  only ;  and  the  notice  which 
accompanied  it  did  not  change  its  character ;  on  the  contrary,  it 
was  a  distinct  disclaimer  of  any  intention  to  go  for  damages  for  a 
malicious  prosecution.  There  being,  then,  nothing  on  the  face  of 
the  plaint  to  shew  an  absence  of  jurisdiction,  I  think  the  judge 
was  wrong  in  nonsuiting  the  plaintiff  because  some  evidence  got  in 
which  might  have  supported  an  action  for  malicious  prosecution. 
Upon  the  plaint,  and  upon  the  evidence,  the  county-court  clearly 
had  jurisdiction.  The  case  of  Eunt  v.  North  Staffordshire  By. 
Co.  (1)  is  clearly  distinguishable.  The  plaint  there  was  for  the 
recovery  of  costs  of  defence  and  loss  of  time  incurred  in  the  defence 
of  an  unfounded  charge  before  magistrates.  My  Brother  Martin 
there  says :  *^  The  only  action  that  could  be  maintained  by  the 
plaintiff  is  for  a  malicious  prosecution :"  and  my  Brother  Bramwell 
adds :  "  The  plaint  was  either  a  plaint  for  malicious  prosecution, 
or  nothing.** 

Judfftnerd  accordingly. 

Attorney  for  appellant :  /.  /.  Barley. 

Attorneys  for  respondent:  Stocken  &  Jupp^for  M.  T.  Alman, 
Bristol. 

(1)  2  H.  &  N.  451 ;  26  L.  J.  (Ex.)  374. 
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1870  JACKSON  v.  SPITTALL. 

^^^y  '^^'      Fractice^Common  Law  Procedure  Act,  1852  (15  <fe  16  Vict.  c.  76),  8.  lS--Writ 

for  Service  abroad — "  Cause  of  Action  " — Setting  aside  Writ. 

It  is  competent  to  a  defendant  served  with  a  writ  of  summons,  under  s.  18  of 
the  Common  Law  Procedure  Act,  1852,  to  apply  to  a  judge  to  set  aside  the  writ, 
on  the  ground  that  the  cause  of  action  did  not  arise  within  the  Jurisdiction  of  the 
Court,  before  the  plaintiff  obtains  leave  to  proceed. 

^*  Cause  of  action "  in  that  section  does  not  mean  the  whole  cause  of  action, 
i.e.  contract  and  breach ;  but  the  act  on  the  part  of  the  defendant  which  giv& 
the  plaintiff  his  cause  of  complaint. 

Action  to  recover  damages  for  the  alleged  breach  of  an  under- 
taking by  the  defendant,  in  consideration  of  the  plaintiff's  handing 
over  and  indorsing  to  him,  at  the  request  of  one  Drinkwater,  and 
to  be  held  by  the  defendant  as  collateral  security  only  for  a  debt 
due  to  him  from  Drinkwater,  a  bill  of  exchange  for  lOOOZ.  drawn 
by  the  plaintiff  upon  and  accepted  by  the  Glen  Aulden  Slate  and 
Slab  Quarry  Company,  which  bill  the  plaintiff  held  as  trustee  for 
Drinkwater,  and  by  which  undertaking  the  defendant  engaged 
that  he  would  not  part  with  the  bill,  but  would  hold  the  same 
without  recourse  to  the  plaintiff.  The  alleged  breach  was  that  the 
defendant  indorsed  and  negotiated  the  bill  in  Manchester,  whereby 
the  plaintiff  was  coihpelled  to  pay  the  amount  with  costs  to  a  bona 
fide  indorsee  for  value. 

A  writ  of  summons  under  s.  18  of  the  Common  Law  Procedure 
Act,  1852,  having  been  served  upon  the  defendant  in  the  Isle  of 
Man,  the  defendant  took  out  a  summons  before  Master  Benett  to 
0  set  aside  the  writ,  upon  the  ground  that  the  cause  of  action,  if  any, 
arose  only  in  the  Isle  of  Man.  Tliis  was  opposed  by  the  plaintiff 
on  an  aflSdavit  that  the  breach  took  place  in  Manchester.  It  was 
contended  by  the  defendant,  upon  the  authority  of  Diamond  v. 
Sutton  (1)  and  Allhusen  v.  Malgarejo  (2),  that  the  whole  cause  of 
action  must  arise  within  the  jurisdiction  of  the  superior  Courts,  to 
entitle  the  plaintiff  to  proceed.  On  the  other  hand  it  was  con- 
tended that  it  was  enough  that  a  substantial  part  of  the  cause  of 
action  arose  within  the  jurisdiction  ;  and,  further,  that  the  applica- 
tion was  premature.     The  master,  in  deference  to  the  cases  cited, 

(1)  Law  Eep.  1  Ex.  130.  (2)  Law  Eep.  3  Q.  B.  340. 
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made  an  order  to  set  aside  the  writ  unless  the  defendant  would        1870 
undertake  to  prove  at  the  trial  a  cause  of  action  arising  within  the      Jaokson 
jurisdiction.    On  appeal  to  Bramwell,  B.,  that  learned  judge  ordered    spittall 
that  so  much  of  the  order  of  Master  Benett  as  directed  that  the 
writ  should  be  set  aside  should  be  rescinded. 

O.  B.  Hughes,  in  Easter  Term,  obtained  a  rule  calling  upon  the  de- 
fendant to  shew  cause  why  so  much  of  the  order  of  Master  Benett 
as  was  not  rescinded  by  the  order  of  Bmmwell,  B.,  should  not 
also  be  rescinded.  The  cases  of  Fife  v.  Bound  (1)  and  Sichel  v. 
Borch  (2)  were  cited. 

May  11.  Bridge  shewed  cause.  Two  questions  arise  here :  first, 
whether  the  application  to  set  aside  the  writ  was  premature; 
secondly,  whether  it  was  necessary  that  the  judge  (or  master) 
should  be  satisfied  that  tlie  whole  cause  of  action  arose  within  the 
jurisdiction;  and  this  depends  i^pon  the  construction  to  be  put 
upon  a  few  words  of  s.  18  of  the  Common  Law  Procedure  Act, 
1852,  "  upon  being  satisfied  by  affidavit  that  there  is  a  cause  of 
action  which  arose  within  the  jurisdiction,  or  in  respect  of  the 
breach  of  a  contract  made  within  the  jurisdiction."  The  proper 
course,  according  to  Binet  v.  Picot  (3),  would  seem  to  be  to  apply 
to  set  aside  the  writ,  and  not  to  wait  until  the  plaintiff  applies  for 
leave  to  proceed.  It  is  true  the  point  was  not  taken  there  ;  but  it 
is  obvious  that  that  is  the  more  convenient  course  to  pursue,  inas- 
much as  then  affidavits  on  both  sides  would  be  before  the  Court  or 
judge.  The  objection  was  taken  in  Diamond  v.  Sutton  (4),  but 
was  not  allowed  to  prevail,  and  a  rule  was  made  to  set  aside 
the  writ  unless  the  plaintiff  would  give  an  undertaking  to  prove 
a  cause  of  action  arising  within  the  jurisdiction,  and  to  confine 
himself  to  that  cause. 

[Bbett,  J.  The  imposition  of  the  condition  assumes  that  the 
judge  or  master  is  not  satisfied  that  there  is  a  cause  of  action  which 
arose  within  the  jurisdiction.  If  he  was  satisfied  of  that  fact,  the 
master  should  not  have  imposed  the  condition ;  if  he  was  not,  he 
ought  to  have  set  aside  the  writ.] 

(1)  6  W.  B.  282.  (3)  4  H.  &  N.  365 ;  28  L.  J.  (Ex.) 

(2)  2  H.  &  C.  954 ;  33  L.  J.  (Ex.)      244. 

179.  (4)  Law  Hep.  1  Ex.  130. 
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1870  Secondly,  the  more  important  question  here  is,  what  is  the  mean- 

Jackson     ^S  ^^  "  *  cause  of  action."    The  words  of  the  Act  are,  "  a  cause  of 
g    *•  action  which  arose  within  the  jurisdiction,'*  or  "  the  breach  of  a  con- 

tract made  within  the  jurisdiction."  Cause  of  action  evidently  means 
whole  cause  of  action,  i,e.  contract  and  breach.  The  alternative  is^ 
where  the  contract  is  made  within  the  jurisdiction,  and  the  breach 
occurs  out  of  it ;  in  that  case,  and  in  that  case  alone,  the  cause  of 
action  need  not  have  arisen  within  the  jurisdiction.  Two  cases, 
Sichel  V.  Bareh  (1),  in  the  Exchequer,  and  AUhusen  v.  Malgarejo  (2), 
in  the  Queen's  Bench,  have  decided  that  ''  cause  of  action  "  means 
the  whole  cause  of  action.  In  the  former,  Pollock,  C.B.,  says  (3) : 
"It  has  been  laid  down  in  an  analogous  matter  that  the  term 
^  cause  of  action '  means  the  whole  cause  of  action.  Here,  the  cause 
of  action  is  the  contract  and  the  breach  of  it.  It  does  not  follow 
that  because  the  breach  of  contract  took  place  in  this  country  the 
cause  of  action  arose  within  the  jurisdiction  of  the  superior  Courts.'* 
In  Allhusen  v.  Malgarqo^  Blackburn,  J.,  says  (4) :  "  It  is  not  enough 
to  shew  that,  though  the  contract  was  made  abroad,  the  breach 
occurred  within  the  jurisdiction.  If  the  whole  cause  of  action, — that 
is,  the  contract  and  the  breach, — does  not  arise  within  the  juris- 
diction, then  ss.  18  and  19  have  no  application.  The  Court  of 
Exchequer  have  decided  this  point  in  this  way,  and  in  my  opinion 
that  decision  is  quite  right."  The  words  used  in  the  9  &  10  Vict. 
c  95,  s.  60,  are  "  the  cause  of  action."  Fife  v.  Bou/nd  (5),  where 
it  was  held  that  the  dishonor  of  a  promissory  note  drawn  abroad, 
but  made  payable  in  London,  constituted  a  cause  of  action  arising- 
here  vnthin  &  18,  occurred  before  the  cases  above  referred  to. 
[Montague  Smith,  J.,  referred  to  Forbes  v.  Smiih.  (6)] 
WUde  V.  Sheridan  (7)  turned  upon  the  construction  of  the  County 
Court  Act. 

Buffhes,  in  support  of  the  rule.  First  The  application  to  set 
aside  the  writ  was  premature ;  the  objection  does  not  properly  arise 
until  the  plaintiff  applies  for  leave  to  proceed.  There  is  no  ques- 
tion here  as  to  two  causes  of  action,  as  there  was  in  Diamond  v. 

(1)  2  H.  &  C.  954 ;  33  L.  J.  (Ex.)  179.  (4)  Law  Rep.  3  Q.  R  343. 

(2)  Law  Rep.  3  Q.  B.  340.  (5)  6  W.  R.  282. 

(3)  2  H.  &  C.  957 ;  33  L.  J.  (Ex.)  (6)  10  Ex.  717 ;  24  L.  J.  (Ex.)  167* 
*t  p.  180.  (7)  21  L.  J.  (Q.B.)  260. 
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Sulton.(l)   Button  v.  Whitehome  (2)  shews  that  the  proper  time  for        1870 
objecting  to  the  jurisdiction  is,  when  liie  plaintiff  applies  for  leave     Jaokbok 
to  proceed.    Secondly.  The  material  question,  however,  is,  what  is     spittall. 
the  meaning  of  ^'  a  cause  of  action  "  which  arose  within  the  jurisdic- 
tion. The  defendant  is  a  British  subject  residing  in  the  Isle  of  Man. 
The  contract  was  made  there,  but  was  broken  in  Manchester 
Upon  the  balance  of  authorities  ^^  a  cause  of  action  "  arises  where 
the  breach  takes  place.    In  Siehel  v.  Borch  (3)  the  defendant  was 
a  foreigner,  and  Pollock,  C.B.,  and  Martin,  B.,  rest  their  decision  ♦ 

mainly  on  the  consequent  hardship ;  and  the  former  refers  to  the 
county-court  cases.  Pigott,  B.,  however,  seems  to  have  entertained  a 
strong  opinion  the  other  way.  (4)  He  refers  to  Mondd  v.  Stede,  (5) 
In  AUhusen  v.  Mcdgaryo  (6),  it  is  put  entirely  on  the  analogy  to 
the  cases  on  the  County  Court  Act.  The  action  in  the  Queen's 
Bench  having  been  discontinued,  a  fresh  action  was  brought  in  this 
Court:  and  Willes,  J.,  acting  upon  his  own  construction  of  the 
statute,  allowed  the  plaintiff  to  proceed,  and  he  recovered  large 
damages.  (7)  Fife  v.  Round  (8),  Chapman  v.  Cottrdl  (9),  Slade 
V.  Noel  (10),  and  Nettle/old  v.  Fiincke  (11),  are  all  confirmatory 
of  the  plaintiff's  view. 

BoviLL,  C. J.    The  question  is  one  of  importance  as  affecting  the 
practice  of  the  Court,  and  therefore  we  will  consider  it. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  (Bovill,  C.  J.,  and  Keating,  Montague 
Smith,  and  Brett,  JJ.)  was  delivered  by 

Brett,  J.    In  this  case  the  plaintiff  sued  the  defendant,  a. 
British  subject  resident  in  the  Isle  of  Man,  upon  an  alleged  breach 
of  a  contract  not  to  indorse  a  bill  of  exchange  delivered  to  him  as 
a  security.    The  contract,  it  was  said,  was  made  in  the  Isle  of 
Man.    The  breach  by  indorsing  over  took  place  in  Manchester. 

(1)  Law  Rep.  1  Ex.  130.  (7)  See  Law  Times  of  June  19, 

(2)  1  H.  &  N.  32.  1869,  vol.  47,  p.  142. 

(3)  2  H.  &  C.  954 ;  33  L.  J.  (Ex.)  (8)  6  W.  R  282. 

179.  (9)  3  H.  &  C.  865 ;  34  L.  J.  (Ex.) 

(4)  See  33  L.  J.  (Ex.)  180.  186. 

(5)  8  M.  &  W.  640.  (10)  4  F.  &  F.  424. 

(6)  Law  Rep.  3  Q.  B.  340.  (11)  Day's  C.L.P.  Acts,  3rd  ed.  p.  18. 
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1870       The  plaintiff,  under  the  provisions  of  the  Common  Law  Procedure 

Jaokbon  ^  Act,  1852  (15  &  16  Vict.  c#  76),  had  served  the  writ  of  summons 

SpirrALL     ^^  *^®  defendant  in  the  Isle  of  Man.    The  defendant,  without 

waiting  for  the  plaintiff  to  take  the  next  step,  of  obtaining  an 

order  to  proceed,  took  out  a  summons  before  the  master,  and 

obtained  an  order  to  stay  further  proceedings  in  the  suit,  on  the 

ground  that  the  whole  cause  of  action  did  not  arise  within  the 

jurisdiction  of  the  Court.    Upon  this  the  plaintiff  took  out  a  sum- 

«  mons  before  Bramwell,  B.,  to  set  aside  such  order;   and  Bram- 

well,  B.,  referred  the  matter  to  the  Court 

On  the  part  of  the  plaintiff,  it  was  contended  that  the  summons 
taken  out  by  the  defendant  before  the  master  was  premature, 
and  therefore  unauthorized ;  that  the  objection,  if  otherwise  valid, 
could  only  be  taken  when  the  plaintiff  should  *  apply  for  leave  to 
proceed ;  and,  further,  that  the  defendant's  objection,  if  taken  at 
the  right  time,  was  invalid,  because,  in  order  to  entitle  the  plaintiff 
to  proceed,  it  was  not  necessary  that  he  should  satisfy  the  Court 
that  the  whole  cause  of  action,  in  the  sense  of  every  fact  necessary 
to  be  proved  in  order  to  support  the  plaintiff's  case,  had  arisen  or 
taken  place  within  the  jurisdiction. 

On  the  part  of  the  defendant  it  was  contended  that  the  sum- 
mons before  the  master  was  not  premature, — Bind  v.  Picot  (1) ; 
Diamond  v.  Sutton  (2) ;  and  that  it  was  a  fatal  objection  to  any 
further  proceeding  in  the  suit  by  the  plaintiff,  that  the  whole  cause 
of  action,  in  the  sense  above  mentioned,  did  not  arise  within  the 
jurisdiction. 

As  to  the  first  point,  we  see  no  objection  to  the  master's  order 
made  with  regard  to  the  process  of  the  Court,  on  the  ground  that 
it  is  made  upon  a  summons  taken  out  by  the  defendant,  instead  of 
upon  a  summons  taken  out  by  the  plaintiff.  We  agree  with  the 
decisions,  cited  during  the  argument,  of  the  Court  of  Exchequer.* 

The  second  point  is  one  of  great  importance.  Besides  its  appli- 
cation to  shipping-contracts  made  in  all  parts  of  the  world,  the 
daily  increasing  trade  with  the  more  adjacent  countries  of  the 
continent,  in  the  course  of  which  numerous  orders  are  given 
abroad,  either  to  firms  wholly  foreign,  or  to  British  subjects  resi- 
dent and  carrying  on  business  abroad,  but  which  orders  are  to  be 

(1)  4  H.  &  N.  365  ;  28  L.  J.  (Ex.)  244.  (2)  Law  Rep.  1  Ex.  130. 
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fulfilled  in  England,  makes  the  question  now  before  the  Court  one        1870 
of  the  greatest  mercantile  interest.  Jackson 

During  the  argument,  several  decisions  of  the  Courts  were  cited.  «  ^- 
If  in  this  case  and  in  those  cited  there  had  been  an  appeal  to  a 
court  of  error,  we  might  have  felt  bound  to  decide  in  accordance 
with  the  later  decisions  of  courts  of  co-ordinate  jurisdiction,  and 
have  left  the  parties  to  appeal.  But  there  is  no  such  appeal ;  and, 
moreover,  we  find  that  the  decisions  are  far  from  uniform. 

The  cases  relied  on  by  the  defendant  are,  first,  Sichel  v.  Borch.  (1) 
It  was  an  action  by  the  plaintiff  as  indorsee  against  the  defendant 
as  indorser  of  a  bill  of  exchange.  The  defendant,  who  was  a  native 
of  Norway,  and  not  a  British  subject,  and  carried  on  business  in 
Norway,  drew  the  bill  there,  and  indorsed  it  and  sent  it  by  post  to 
London  to  H.  Dresser  &  Co.,  who  indorsed  it  to  the  plaintiff.  The 
defendant  was  served  in  Norway  with  notice  that  the  action  had 
been  commenced  against  him.  The  Court  made  absolute  a  rule  to 
set  aside  the  service,  on  the  ground  that  the  case  was  not  within 
s,  19  of  the  statute  15  &  16  Vict.  c.  76.  Pollock,  C.B.,  and 
Martin,  B.,  stated  that  the  whole  cause  of  action  must  arise  within 
the  jurisdiction ;  and  that,  where  the  contract  was  made  abroad, 
and  the  breach  took  place  in  England,  the  case  was  not  within  the 
statute.  Pollock,  C.B.,  referring  evidently  to  the  cases  upon  the 
construction  of  the  County  Court  Acts,  stated  that  it  had  been  laid 
down  in  an  analogous  matter  that  the  term  ^' cause  of  action" 
means  ^*  the  whole  cause  of  action."  Pigott,  B.,  expressed  con- 
siderable doubt,  but  acquiesced  in  the  decision.  No  previous  case 
was  cited.  The  former  decision  of  the  Court  of  Exchequer  in  Fife 
V.  Bottnd  (2)  was  not  cited ;  and  the  attention  of  the  Court  was 
not  called  to  the  difference  of  rule  applicable  to  the  construction 
of  statutes  in  questions  of  jurisdiction  affecting  superior  and  inferior 
courts.  The  next  case  relied  on  was  AUhtisen  v.  Malffarejo.  (3) 
In  that  case,  the  defendant,  a  foreigner  residing  abroad,  entered 
into  a  contract  abroad  with  the  plaintiffs  to  sell  them  a  quantity  of 
manganese,  to  be  delivered  at  Newcastle-upon-Tyne.  The  Court, 
consisting  of  Blackburn,  Mellor,  and  Lush,  JJ.,  held  that  the 
whole  cause  of  action  did  not  arise  within  the  jurisdiction,  and 

(1)  2  H.  &  C.  954 ;    33  L.  J.  (Ex.)  (2)  6  W.  R.  283! 

179.  ^  (3)  Law  Rep.  3  Q.  B.  340. 
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1870  therefore  the  case  was  not  within  the  statute.  They  decided  on 
Jackson  the  authority  of  Sichel  v.  Boreh.  (1)  They  seem  to  have  doubted 
Spittall.  ^^®  authenticity  of  the  reports  of  the  cases  of  Slade  v.  Nod  (2)  and 
Nettle/old  v.  Ficncke.  (3)  The  former  decision  of  the  Court  of 
Exchequer  was  not  before  them.  In  the  case  of  Fife  v.  Bound  (4), 
a  promissory  note^  by  which  the  defendant  promised  four  months 
after  date  to  pay  the  plaintiff  1501,  was  made  in  France,  and 
delivered  to  the  plaintiff  there.  The  note  was  in  the  margin  made 
payable  at  a  London  bank.  On  being  there  presented,  it  was  dis- 
honored. Bramwell,  B.,  had  made  an  order  under  s.  18  of  the 
Common  Law  Procedure  Act,  1852,  impowering  the  plaintiff  to 
proceed.  Upon  a  motion  to  set  aside  such  order,  it  was  argued 
that  the  cause  of  action  did  not  arise  in  England ;  and  the  county- 
court  cases  were  cited.  The  Court,  consisting  of  Pollock,  C.B., 
Martin,  Watson,  and  Channell,  BB.,  upheld  the  order;  Pollock, 
C.B.,  and  Martin,  B.,  both  stating  that  the  cases  upon  the  con- 
struction of  the  County  Court  Acts  did  not  apply.  In  Slade  v. 
Nod  (2),  a  charterparty,  made  abroad,  entitled  the  ship-owner  to 
demurrage  for  delay  at  the  port  of  discharge  in  England.  Wil- 
liams, J.,  at  chambers,  after,  as  it  is  stated,  a  careful  consideration, 
held  that  the  case  was  within  s.  18,  and  made  an  order  impower- 
ing the  plaintiff  to  proceed.  In  a  case  of  Nettle/old  v.  FuneJce, 
Willes,  J.,  in  March,  1866,  at  chambers,  held  that  a  delivery  of 
goods  in  England  under  a  contract  made  abroad,  brought,  in  an 
action  for  the  price,  the  case  within  s.  18,  and  made  an  order 
impowering  the  plaintiff  to  proceed.  The  same  learned  judge,  in 
the  case  of  Allhusen  v.  Malgarejo  (5),  which  had  been  discontinued 
in  the  Court  of  Queen's  Bench,  and  brought  upon  a  new  writ  of  sum- 
mons in  the  Court  of  Common  Pleas  after  the  decision  above  cited 
of  the  Court  of  Queen's  Bench,  made  an  order  under  s.  18,  giving 
leave  to  the  plaintiff  to  proceed ;  and  the  plaintiff  recovered  large 
damages.  The  decision  is  reported  in  the  Law  Times  of  June 
19th,  1869:  and  the  learned  judge  said:  ''I  make  this  order 
according  to  the  practice  followed  since  the  Act  passed,  and  accord- 
ing to  the  construction  of  the  Act  which  I  have  reason  to  believe 

(1)  2  H.  &  C.  954 ;  33  L.  J.  (Ex.)  179.     (3)  Day's  C.  L.  P.  Acts,  3rd  ed.  p.  18. 

(2)  4  F.  &  F.  424.  (4)  6  W.  R.  293. 

(5)  Law  Rep.  3  Q.  B.  340. 
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was  inteDded.     The  cases  affecting  the  jurisdiction  of  the  inferior         1S70 
courts  are,  I  think,  quite  inapplicable.    The  superior  Courts  had      jaokson 
jurisdiction  in  such  a  case  before  this  Act,  by  proceedings  in  out-     gpi^Au, 
lawry.    They  have  such  jurisdiction  now  on  the  subject-matter 
confessedly.    If  the  defendant  chooses  to  raise  the  question,  he 
can  do  so  by  motion,  or  perhaps  by  plea  in  abatement.     I  do  not 
feel  myself  at  liberty  to  depart  from  the  usual  practice,  without  a 
decision  of  the  Court  in  which  the  process  is,  viz.  the  Common 
Pleas." 

Upon  this  state  of  the  authorities,  and  in  the  absence  of  any 
appeal  to  a  superior  tribunal,  we  feel  bound  to  inquire  closely  and 
anxiously  for  ourselves  what  is  the  true  construction  of  ss.  18  and 
19  of  the  statute  15' &  16  Vict.  c.  76. 

According  to  a  familiar  canon  of  construction,  it  is  first  desirable 
to  consider  what  was  the  law  at  the  time  the  statute  passed.  So 
far  as  relates  to  the  question  of  jurisdiction,  we  apprehend  that  the 
superior  Courts  of  England  did  not  decline  jurisdiction  in  the  case 
of  any  transitory  cause  of  action,  whether  between  British  subjects 
or  foreigners,  resident  at  home  or  abroad,  or  whether  any  or  every 
fact  necessary  to  be  proved  in  order  to  establish  either  the  plain- 
tiff's or  the  defendant's  case  arose  at  home  or  abroad.  Thous:h 
every  fact  arose  abroad,  and  the  dispute  was  between  foreigners, 
yet  the  Courts,  we  apprehend,  would  clearly  entertain  and  determine 
the  cause,  if  in  its  nature  transitory,  and  if  the  process  of  the 
Court  had  been  brought  to  bear  against  the  defendant  by  service 
of  a  writ  on  him  where  present  in  England.  In  llderton  v.  JZier- 
ton  (1),  Eyre,  O.J.,  in  discussing  the  question  of  the  jurisdiction  of 
the  English  Courts  to  try  questions  arising  abroad,  and  the  fiction 
U8ed  as  to  laying  the  venue,  says :  "  Of  matters  arising  in  a  foreign 
country,  pure  and  unmixed  with  matters  arising  in  this  country, 
we  have  no  proper  original  jurisdiction ;  but  of  such  maiters  as  are 
merely  transitory,  and  follow  the  person,  we  acquire  a  jurisdiction  by 
the  help  of  that  fiction  to  which  I  have  alluded,  and  we  cannot 
proceed  without  it :  but,  if  matters  arising  in  a  foreign  coimtry 
mix  themselves  with  transactions  arising  here,  or  if  they  become 
incidents  in  an  action  the  cause  of  which  arises  here,  we  have  juris- 
diction. ...  In  the  very  infancy  of  commerce,  and  in  the  strictest ' 

(I)  2  H.  Bl.  145, 162. 
Vol.  V.  2  X  2 
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1870  times,  as  I  collect  from  a  passage  in  Brooke,  Trial,  pi.  93,  the 
Jacxbon  cognizance  of  matters  arising  Jiere  was  understood  to  draw  to  it  the 
Sptitall  cognizance  of  all  matters  arising  in  a  foreign  country  which  were 
mixed  and  connected  with  it ;  and  in  these  days  we  shall  hardly 
hesitate  to  affirm  that  doctrine."  In  Mathews  v.  JSirbo  (1),  *'  it 
was  moved  to  set  aside  an  execution  upon  an  outlawry  against  the 
defendant,  upon  affidavit  that  the  defendant  was  an  alien  mer- 
chant, and  lived  beyond  the  sea,  and  was  commorant  there  during 
all  the  time  that  the  plaintiff  proceeded  to  outlaw  him*  But  it 
was  denied  by  the  whole  Court,  because  by  this  means  any  person 
might  contract  debts  and  then  go  beyond  sea,  and  so  he  will  be 
out  of  reach  of  the  law." 

No  objection  was  ever  raised  to  the  jurisdiction  of  the  Courts  over 
the  subject-matter ;  the  difficulties  which  arose  were  always  with 
regard  to  the  mode  of  procedure.  A  British  subject  resident 
abroad  could  not  be  served  there  with  a  writ  of  summons.  By  a 
process  somewhat  intricate  and  tedious,  but  well  established,  he 
might  be  sued  nevertheless  to  judgment  and  execution  in  respect 
of  any  cause  of  action  over  which  the  English  Courts  had  juris- 
diction. The  Courts  permitted  a  course  of  procedure  against  him 
which  ended  in  his  outlawry,  and,  that  being  once  established,  the 
plaintiff  proceeded  to  judgment  and  to  an  equivalent  for  execution 
against  any  property  of  the  defendant  in  England.  So,  with 
regard  to  a  foreigner  and  alien,  the  Courts,  by  permitting  a  writ 
of  distringas  to  issue  against  any  property  of  his  found  within 
the  jurisdiction,  compelled  him  to  appear,  or  pursued  him  to 
outlawry  and  judgment.  And  there  is  no  trace  of  any  objection 
ever  having  been  maintained  on  the  ground  that  in  a  transitory 
action  there  was  no  jurisdiction  unless  every  fact  necessary  to 
be  proved  in  order  to  support  the  action  occurred  within  the 
jurisdiction. 

Such  being  the  state  of  the  law  with  regard  to  jurisdiction  and 
procedure,  the  statute  in  question  was  passed.  It  is  an  Act  **  to 
amend  the  process,  practice,  and  mode  of  pleading  in  the  superior 
Courts  of  common  law,"  &c.  It  does  not,  therefore,  affect  to  give 
or  to  take  away  jurisdiction,  but  only  to  regulate  process  and 
practice  and  pleading  in  cases  already  vdthin  the  jurisdiction.    The 

(1)  1  Ld.  Raym.  849. 
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mischief  to  be  remedied  is  recited  thus:  **  Whereas,  the  process,  1870 
practice,  and  mode  of  pleading  in  the  superior  Courts  of  common  Jaokbov 
law  at  Westminster  may  be  rendered  more  simple  and  speedy :  be  gpn^'^jj^ 
it  enacted/'  &c.  The  statute  then,  imder  the  heading  which  pre- 
cedes 8.  2,  proceeds  to  deal  with  personal  actums  against  defendants 
whether  in  or  (mt  of  the  jwrisdidion  of  the  Courts ;  and  in  s.  2  and 
subsequent  sections  deals,  not  with  jurisdiction,  but  with  the  writ 
of  summons  and  the  service  of  it  in  the  case  of  defendants  residing 
or  supposed  to  reside  vnthin  the  jurisdiction.  Then,  by  s.  18,  the 
statute  assumes  to  deal  with  the  case  of  defendants,  heing  British 
subjects^  residing  ovi  of  the  jurisdiction : — "  In  case  any  defendant, 
being  a  British  subject,  is  residing  out  of  the  jurisdiction  of  the 
said  superior  Courts,  in  any  place  except  in  Scotland  or  Ireland,  it 
shall  be  lawful  for  the  plaintiff  to  issue  a  writ  of  summons,'*  &c. 
In  thus  legislating  with  regard  to  the  writ  of  summons,  which  is 
the  commencement  of  the  suit,  there  is  no  restriction  or  alteration 
of  jurisdiction ;  the  kind  of  action  is  not  here  mentioned ;  it  is  no 
otherwise  limited  than  by  the  heading  before  s.  2  to  the  series  of 
sections  from  s.  2  to  s.  25,  inclusive.  The  only  limitation  of  kind 
of  action  therefore  is,  that  it  must  be  a  personal  action.  Section  18, 
then,  having  dealt  with  the  writ  of  summons  and  the  issue  of  it, 
proceeds  to  deal  with  the  further  continuance  of  the  suit ; — "  And  it 
shall  be  lawful  for  the  Court  or  judge,  upon  being  satisfied  by  affi« 
davit  that  there  is  a  cause  of  action  which  arose  within  the  juris- 
diction, or  in  respect  of  the  breach  of  a  contract  made  within  the 
jurisdiction^  and  that  the  writ  was  personally  served  upon  the 
defendant,  or  that  reasonable  efforts  were  made,  &c.,  to  direct  from 
time  to  time  that  the  plaintiff  shall  be  at  liberty  to  proceed  in  the 
action/"  &c. 

The  order  of  the  judge  is  not  an  order  to  enable  the  plaintiff  to 
bring  an  action.  The  action  is  already  brought  by  the  issue  of 
the  summons.  The  Court  has  already  assumed  jurisdiction,  if  the 
action  be  personal,  and  touching  a  subject-matter  within  the  ordi- 
nary jurisdiction  of  the  Court.  The  order  in  question  is  an  order 
made  in  the  cause,  directing  that  the  plaintiff  may  proceed  in  the 
action,  i.e.  proceed  in  the  action  already  previously  instituted. 
Then  arises  the  question  in  dispute,  which  is,  what  is  the  meaning 
of  the  phrase  "  a  cause  of  action."    Now,  in  the  drawing  of  the 


V. 

Spittall. 
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1870  Act,  that  phrase  is  made  applicable  to  two  subsidiary  phrases.  If 
Jacksc'n  *^®  section  were  expanded,  it  would  read  thus : — '*  That  there  is  a 
cause  of  action  which  arose  within  the  jurisdiction,  or  a  cause  of 
action  in  respect  of  the  breach  of  a  contract  made  within  the 
jurisdiction/'  In  the  second  collocation,  the  phrase  ^' cause  of 
action  "  clearly  does  not  mean  the  whole  cause  of  action,  as  con- 
tended for  on  behalf  of  the  defendant.  It  means  the  breach  of 
contract,  which  breach  occurs  out  of  the  jurisdiction.  But,  if  the 
phrase  '^  a  cause  of  action,"  when  applied  to  the  second  subsidiary 
phrase,  does  not  mean  the  whole  cause  of  action  in  the  sense  con- 
tended for,  can  it  be  properly  said  to  have  that  sense  when  applied 
to  the  first  subsidiatry  phrase  ?  Can  the  same  phrase  have  two 
different  meanings  ?  Is  not  the  natural  reading  rather  this,  that 
it  meaois  the  same  thing  when  applied  to  both  ?  It  is  that  which 
in  popular  meaning, — ^for  many  purposes,  in  legal  meaning,— ia 
*'  the  cause  of  action,"  viz.  the  act  on  the  part  of  the  defendant 
which  gives  the  plaintiff  his  cause  of  complaint.  In  the  first 
collocation,  that  is  supposed  to  occur  within  the  jurisdiction,  in  the 
second,  without  the  jurisdiction, 

,  If  this  be  the  true  construction  of  s.  18,  it  is  also  the  construction 
of  e.  19,  which  is  applicable  to  foreigners.  By  so  reading  the 
sections,  they  are  made  applicable  only  to  procedure,  and  not  to 
jurisdiction.  They  deal,  according  to  the  title  of  the  statute  and 
the  recital  of  what  it  was  intended  to  improve,  with  the  process 
and  practice  of  the  Court.  Section  24  shews  that  ss.  18  and  19  are 
really  substituted  for  the  former  intricate  proceedings  "  on  a  writ 
of  distringas  for  the  purpose  of  compelling  appearance  or  for  pro- 
ceedings to  outlawry." 

If  the  construction  contended  for  by  the  defendant  be  admitted 
the  statute,  which  is  intended  to  apply  only  to  the  simplification 
of  process  and  practice,  is  made  to  apply  to  jurisdiction;  the 
phrase  in  the  section  which  has  been  commented  on  is  made  to 
have  two  different  meanings ;  and  the  jurisdiction  of  the  superior 
Courts  is  limited  and  ousted  by  words  in  a  statute,  which,  as  it 
seems  to  us,  at  least  do  not  clearly  so  enact.  This  last  is  contrary 
to  a  well-established  rule  of  construction. 

For  the  reasons  thus  given,  we  are  of  opinion  that  the  invariable 
practice  of  this  Court  from  the  passing  of  the  Act  until  now  has 
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been  aud  is  correct^  and  that  the  master's  order  in  this  case,  staying        1870 
farther  proceedings^  was  wrong,  and  should  be  set  aside.  Jacksok 

V. 

Rule  absolute.        Spittall. 

Attorneys  for  plaintiff:  Chay,  Johnston,  &  Mounsey. 
Attorney  for  defendant :  W.  A.  Holcombe,  for  T.  K  Jones,  Man- 
Chester. 


SIR  I.  B.    GUEST,  Babt.,  v.  THE  POOLE  AND  BOURNEMOUTH  j^m  1. 

RAILWAY  COMPANY.  


Bailway  Compani^ — Notice  of  Intention  to  Purchase  Land — Lands  Clauses 

Act,  1845  (8  <fc  9  Vict,  c.  18),  ».  16. 

It  is  no  answer  to  an  action  against  a  railway  company  for  not  issuing  their 
warrant  under  s.  39  of  the  Lands  Clauses  Act,  1845,  for  the  assessment  of  com- 
pemation  for  land  which  they  have  given  notice  of  their  intention  to  purchase, 
that  the  undertaking  was  intended  to  be  carried  into  effect  by  means  of  a  certain 
<»pital,  and  that  the  whole  amount  has  not  been  subscribed,  as  required  by  s.  16, 
— the  notice  to  treat  not  necessarily  being  an  exercise  of  the  powers  of  the  Act 
^'  in  relation  to  the  compulsory  taking  of  land." 

Declaration  against  the  defendants,  a  railway  company,  for 
not  issuing  a  warrant  for  the  assessment  of  compensation  for  land 
of  the  plaintiff  which  they  had  given  notice  of  their  intention  to 
purchase  under  the  provisions  of  the  Lands  Clauses  Act,  1845  (8  & 
9  Vict.  c.  18),  with  a  claim  for  a  peremptory  writ  of  mandamus. 

Plea :  That  the  defendants  are  a  company  incorporated  under 
The  Poole  and  Bournemouth  Bailway  Act,  1865  (28  &  29  Vict, 
c.  xiz),  and  that  the  Lands  Clauses  Act,  1845,  is  incorporated  with 
that  Act,  and  the  defendants  were  so  incorporated  for  the  purpose 
of  constructing  certain  railways,  and  such  purpose  was  intended  to 
be  carried  into  effect  by  means  of  a  capital,  to  wit,  90,000Z.,  to  be 
subscribed  by  the  promoters  of  the  undertaking ;  that,  at  the  time 
when  the  defendants  so  first  gave  notice  to  the  plaintiff  as  in  the 
declaration  mentioned,  that  is  to  say,  on  the  IGth  of  May,  18G8, 
the  whole  of  the  capital,  that  is  to  say,  the  said  sum  of  90,0002., 
had  not  been  subscribed  under  a  contract  binding  the  parties  thereto, 
for  the  payment  of  the  several  sums  by  them  respectively  sub- 
scribed, or  otherwise  howsoever,  pursuant  to  the  provisions  of  the 
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1870       Lands  Clauses  Act,  1845,  and  of  the  Poole  and  Bournemouth  Bail- 

Guest      way  Act,  1865 ;  and  that  the  capital  never  has  been  subscribed  as 

Poole  and    aforesaid,  and  that  the  defendants  have  always  been,  and  still  are,. 

BocRKEMouTH  whollv  unablc  to  obtain  the  same  to  be  so  subscribed,  or  to  obtain 
Bah^way  Co.  '' 

the  same. 

Demurrer,  on  the  ground  that  the  defendants  were  estopped  from 
denying  the  legality  of  their  notice  to  treat.    Joinder. 

Bridge  (Mdlish,  Q.O^  with  him),  in  support  of  the  demurrer. 
The  plea  is  founded  on  s.  16  of  the  Lands  Clauses  Act,  1845.  (1) 
That  section,  however,  was  introduced  for  the  protection  of  the 
land-owner,  not  to  make  it  illegal  for  the  company  to  treat  with 
one  who  is  willing  to  sell :  see  Reg.  v.  Amber  gate,  Nottinffham,  &c.y 
By.  Co.  (2)  The  true  test  is  whether  both  parties  are  aware  of  the 
illegality. 

[WiLLES,  J.,  referred  to  Fairtitle  d.  Myiion  v.  QHbert  (3) ,. 
Doe  d^  Watton  v.  Pen/old  (4),  and  Boydl  British  Bank  v.  Tur- 
quand.  (5)] 

MUward,  Q.C.  (Petheram  with  him),  contri.  The  legislature 
having  declared  it  to  be  illegal  for  the  company  to  put  in  force  any 
of  the  powers  created  by  the  Acts  in  relation  to  the  compulsory 
taking  of  land  for  the  purposes  of  the  undertaking  until  the  whole 
capital  is  subscribed,  it  is  not  competent  to  them  to  go  on  to  assess 
the  compensation  to  be  paid  for  any  land  in  respect  of  which  they 
have  given  notice.  Where  an  Act  of  Parliament  declares  that  a 
thing  shall  not  be  done,  that  is  equivalent  to  a  declaration  that  it 
is  contrary  to  law :  Eastern  Counties  By.  Co.  v.  Hatohes  (6) ;  Taylor 


(1)  8  &  9  Vict.  c.  18,  8.  16,  enacts 
that,  "Where  the  undertaking  is  in- 
tended to  be  carried  into  effect  by 
means  of  a  capital  to  be  subscribed  by 
the  promoters  of  the  undertaking,  the 
whole  of  the  capital  or  estimated  sum 
for  defraying  the  expenses  of  the  under- 
taking shaU  be  subscribed  under  con- 
tract binding  the  parties  thereto,  their 
heirs,  executors,  and  administrators,  for 
the  pa3rment  of  the  several  sums  by 
them  respectively  subscribed,  before  it 
shall  be  lawful  to  put  in  force  any  of 


the  powers  of  this  or  the  special  Act, 
or  any  Act  incorporated  therewith,  in 
relation  to  the  compulsory  taking  of 
land  for  the  puri)oses  of  the  under- 
taking." 

(2)  22  L.  J.  (Q.B.)  191, 

(3)  2  T.  R.  169. 

(4)  3  Q.  B.  757. 

(5)  5  E.  &  B.  248 ;  24  L.  J,  (Q.a> 
327 :  in  error,  6  E.  &  B.  327 ;  25  L.  J. 
(Q.B.)  317. 

(6)  5  H.  L.  331. 
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v.  Chteheder  and  Midhurd  By,  Co.  (2)     There  is  nothing  in  the        1870 
statute  to  shew  that  the  interest  of  the  land-owner  was  in  the  con-      goest 
templation  of  the  legislature  rather  than  that  of  the  sliareholders  or   p^^j^'  j^j^ 
the  public.    The  requirements  of  the  Act  must  be  complied  with  Bournbmocth 
before  the  company  can  proceed* 

[WiLLES,  J.  Is  not  the  giving  of  the  notice  one  of  the  powers 
conferred  by  the  Act?] 

The  notice  may  be  either  with  a  view  to  an  amicable  arrange- 
ment or  with  a  view  to  the  exercise  of  the  compulsory  powers  of 
the  Act. 

Bridge^  in  reply. 

WiLLES,  J.  I  am  of  opinion  that  our  judgment  should  be  for 
the  plaintiff.  The  question  is  whether  the  defendants  were  bound 
to  issue  their  warrant  for  assessing  the  price  of  the  plaintiff's  land 
which  they  had  given  him  notice  of  their  intention  to  take,  under 
the  provisions  of  the  Lands  Clauses  Act,  1845.  The  defendants 
by  their  plea  insist  that  they  are  not  bound  to  do  so,  because 
the  undertaking  for  which  they  were  incorporated  was  intended 
to  be  carried  into  effect  by  means  of  a  certain  amount  of  capital, 
and  the  whole  sum  had  not  been  subscribed,  as  required  by  s.  16 
of  the  Act ;  and  the  question  raised  is,  whether  that  circumstance 
justifies  the  defendants  in  refusing  to  proceed  to  assess  the  com- 
pensation payable  to  the  plaintiff.  That  section  enacts  in  substance 
that,  where  the  undertaking  is  intended  to  be  carried  into  effect  by 
means  of  a  capital  to  be  subscribed  by  the  promoters,  the  whole  shall 
be  subscribed  before  it  shall  be  lawful  to  put  in  force  any  statutory 
powers  in  relation  to  the  eompukory  taking  of  land.  It  is  con< 
tended  on  the  part  of  the  defendants  that,  as  the  whole  of  the 
intended  capital  had  not  been  subscribed,  the  giving  of  the  notice 
was  a  vain  and  inoperative  act,  which  could  not  be  the  foundation 
of  any  right  in  the  land-owner  to  have  the  value  of  the  land  assessed 
thereunder.  No  doubt,  the  giving  the  notice  was  an  inoperative 
act,  so  far  as  the  company  were  concerned,  if  it  was  intended  to 
be  followed  up  by  a  compulsory  proceeding  under  the  subsequent 
clauses  before  the  entire  amount  of  capital  had  been  subscribed. 

(1)  Law  Rep.  2  Ex.  356.     Since  reversed  on  appeal  in  H.  L.,  Weekly  Notes, 
1870,  p.  179. 
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1870       But,  to  hold  that  it  was  inoperative  as  against  the  land-owner. 

Guest       would  be  to  put  him  in  a  very  inconvenient  situation.    The  know- 

PooLE  AXD    ^^o®  being  with  the  company,  and  not  with  the  land-owner,  it 

BouBNEsiot'TH  would  put  it  iu  their  power,  as  is  said  by  Lord  Denman  in  Reg. 

Bail  WAY  Co.  ^  .      .  -    ttt       -i  i    -rt  ,  -rtfr^vi  .. 

V.  Commissioners  of  Woods  and  Forests,  re  Budge  (1),  by  giving  a 
notice,  to  prevent  the  owner  from  doing  what  he  pleased  with  his 
own  land,  accompanied  with  this  additional  circumstance^  that  the 
company  might  abstain  from  having  the  subscription  completed, 
and  so  keep  the  notice  inoperative,  except  to  impose  an  impedi- 
ment with  the  owner's  dealing  with  the  land  during  the  period 
limited  by  the  Act  for  the  taking  of  land,  themselves  retaining  the 
option  of  proceediDg  or  not  at  their  pleasure.  If  such  be  the  law, 
the  land-owner  must  bear  the  inconvenience  which  it  imposes  upon 
him ;  but  we  should  be  careful  not  to  put  a  construction  upon  the 
Act  which  will  lead  to  such  consequences,  unless  we  are  compelled 
to  do  so.  The  first  suggestion  of  the  intention  of  the  legislature 
is,  that  this  16th  section  should  operate  as  a  sort  of  Mortmain  Act. 
to  make  it  contrary  to  public  policy  that  the  company  should 
take  any  land  until  the  condition  has  been  complied  with.  That 
consideration,  however,  is  excluded  by  the  circumstance  that  the 
section  is  directed  against  compulsory  taking  of  land  only,  and 
not  against  purchases  by  agreement.  It  is  clear,  therefore,  that 
it  is  not  with  reference  to  public  policy  that  the  enactment  in 
question  was  framed.  Nor  can  the  restraint  be  said  to  have  been 
imposed  for  the  benefit  of  the  shareholders,  seeing  that  the  direc- 
tors might  bind  the  company  by  agreement  to  take  land  without 
the  intervention  of  a  jury.  There  only  remains,  then,  this  view, 
viz.  that,  large  powers  being  given  to  the  company  to  take  the 
lands  of  owners  along  the  line  of  the  intended  railway  against 
their  will  for  the  purpose  of  the  undertaking,  it  was  intended 
that  it  should  be  a  condition  precedent  to  the  exercise  of  those 
powers  that  the  entire  capital  contemplated  should  first  be  sub- 
scribed. One  argument  in  favour  of  the  creation  of  such  a  power 
is,  the  expectation  of  benefit  to  the  public,  to  be  shared  by  the 
land-owners  along  the  line.  In  that  point  of  view  s.  16  seems  to 
have  been  designed  solely  for  the  protection  of  those  against  whom 
the  compulsory  powers  of  the  Act  are  to  be  exercised.     Is  the 

(1)  17  L.  J.  (Q.B.)  341. 


YOL.  VJ  TBINITY  TERM,  XXXm  VICT.  557 

proceeding  which  the  company  are  required  to  take  a  power  of  the  .  1870 
Act  in  relation  to  the  compulsory  taking  of  land  under  the  Act  ?  oubbt  "^ 
It  Mh  under  the  general  heading,  "  with  respect  to  the  purchase  p  ^' 
and  taking  of  lands  otherwise  than  by  agreement/'  That  seems  BoinomiouTH 
to  afford  some  reason  for  thinking  that  it  has  reference  only  to 
the  compulsory  taking  of  land.  But,  when  we  look  to  the  general 
scope  of  this  part  of  the  Act,  we  find  that  it  is  not  so.  ,The 
series  of  sections  commences  with  a  provision  which  evidently  con- 
templates that  no  compulsion  may  be  necessary.  Sect  18  enacts 
that,  when  the  promoters  of  the  undertaking  shall  require  to  pur- 
chase or  take  any  lands,  they  shall  give  notice  thereof  to  the 
parties  interested  in  the  lands,  and  by  such  notice  shall  demand 
the  particulars  of  their  estate  and  interest  in  the  lands  and  of  the 
claims  made  by  them  in  respect  thereof,  stating  ^in  the  notice  that 
they  are  willing  to  treat  for  the  purchase  and  as  to  compensation 
for  damage.  It  is  obvious  that  that  notice  may  or  may  not  be 
followed  by  an  agreement  between  the  parties.  It  is  a  neutral 
proceeding.  It  may  be  an  amicable  proceeding,  or  it  may  be  a 
hostile  one  within  the  operation  of  s.  16.  There  may  also  be  an 
intermediate  case ;  the  proprietor  of  the  land  may  be  willing  to 
sell  the  land  at  such  price  as  a  jury  may  assess  its  value  at.  In 
that  case,  the  land  would  be  taken  with  his  assent,  but  subject  to 
a  valuation.  The  provisions  applicable  to  that  state  of  things  are 
to  be  found  in  the  2l8t  and  following  sections.  The  21st  enacts, 
that  if  for  twenty-one  days  after  service  of  the  notice  the  owner 
shall  fail  to  state  the  particulars  of  his  claim,  or  to  treat  with  the 
promoters  in  respect  thereof,  or  if  the  parties  shall  not  agree  as  to 
the  compensation  to  be  paid  for  the  interest  in  the  land  or  for 
the  damage  which  may  be  sustained,  the  amount  shall  be  settled 
as  after  provided.  Let  us  assume  that,  in  answer  to  the  notice,  the 
owner  of  the  land  makes  a  demcmd  of  lOOOZ.,  and  the  company  are 
wiUing  to  pay  9001.,  but  both  are  willing  to  refer  the  matter  to  a 
valuer, — would  that  be  a  case  of  compulsory  taking  of  land,  merely 
by  reason  of  the  doubt  as  to  the  amount  of  compensation  to  be 
paid  for  it  ?  Clearly  not.  It  would  be  a  taking  of  land  by  agree- 
ment, though  the  parties  cannot  at  once  fix  the  price.  Sect  22 
shews  clearly  that  these  clauses  deal  with  the  notice  as  not  being 
an  exercise  of  the  compulsory  powers.  It  provides  that,  if  no 
Vol.  V.  2  Y  2 
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1870       agreement  be  come  to  as  to  the  yalue  of  the  land,  or  as  to  the 
QxjBffr      compensation  to  be  made  in  respect  thereof,  and  the  claim  does  not 
Pooii  AKD    ®^ceed  50Z.,  it  shall  be  settled  by  two  justices.    Then  comes  &  23, 
BouBHEMouTH  gjj^j  foUowinfi:  scctions,  which  deal  with  assessments  by  arbitration 
or  by  a  jury  where  the  clami  exceeds  50/.,  and  the  parties  are 
willing  to  sell  but  are  unable  to  agree  as  to  the  amount  of  com- 
pensation.   It  does  not  appear  to  me  to  be  useful  to  go  into  the 
cases  upon  the  construction  of  these  provisions.     They  are  not 
easily  reconcileable ;  but  a  reference  to  them  will  clearly  shew  that 
notices  to  treat  have  not  been  dealt  with  as  an  exercise  of  the 
compulsory  powers  of  the  Act.    For  these  reasons,  I  think  s.  16 
affords  no  answer  to  the  plaintiff's  claim,  and  consequently,  that 
he  is  entitled  to  judgment  on  this  demurrer. 

MoNTAOUE  Smith,  J.  I  am  of  the  same  opinion.  After  the 
discussion  this  case  has  undergone,  it  seems  to  me  to  be  a  very 
plain  one.  It  clearly  is  not  ultra  vires  for  the  company  to  pur- 
chase land  before  the  whole  of  the  capital  has  been  subscribed. 
But,  for  the  protection  of  the  land-owner,  s.  16  provides  that  the 
compulsory  powers  for  the  taking  of  land  shall  not  be  put  in  force 
until  the  whole  of  the  capital  of  the  company  shall  have  been 
subscribed.  That  section  imposes  a  condition  on  the  company 
when  seeking  to  enforce  their  powers  for  the  compulsory  taking 
of  land;  but  it  does  not  prevent  them  from  treating  for  the 
purchase  of  land  and  acquiring  it  by  agreement.  The  giving 
of  notice  is  not  a  putting  in  force  of  the  compulsory  powers  of 
the  Act.  It  may  either  lead  to  an  agreement,  or  it  may  be  a 
step  towards  the  exercise  of  the  compulsory  powers.  In  itself 
it  is  a  neutral  proceeding.  That  is  clearly  shewn  by  the  clauses 
which  foUow  s.  16.  Upon  this  short  ground,  it  seems  to  me  that 
the  plea  is  no  answer.  If  the  legislature  had  intended  to  make  it 
unlawful  to  treat  for  the  acquisition  of  land  before  the  whole  capital 
had  been  subscribed,  one  would  have  expected  to  find  clear  words 
to  that  effect.  But  none  such  are  found.  The  l6th  section  was 
evidently  framed  for  the  protection  of  the  land-owner,  that  his  land 
should  not  be  compulsorily  taken  from  him  for  the  formation  of 
the  railway  until  the  company  were  in  a  condition  to  pay  him  for 
it.    The  mischief  is,  of  course,  as  great  either  way  so  fistr  as  the 
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public  are  concerned.    Any  other  construction  of  the  Act  than       1870 
this  would  place  the  land-owner  in  the  greatest  possible  difficulty.       Guest 
He  has  no  means  of  knowing  whether  or  not  the  whole  capital  has    pooii  and 
been  subscribed.    It  is  true  that  &  17  provides  that  a  certificate  of  Boubnemouth 

Railway  Co. 

the  fact  under  the  hands  of  two  justices  shall  be  evidence  that  the 
whole  of  the  prescribed  capital  has  been  subscribed ;  but  that  cer- 
tificate  is  only  to  be  obtained  on  the  application  of  the  promoters 
of  the  undertaking ;  and  the  evidence  would  be  wanting  if  they 
did  not  choose  to  apply  for  it.  This  case  is  not  governed  by  Taylor 
v.  Chichester  and  Midhurst  By.  Co.  (1)  The  decision  there  turned 
on  the  question  whether  the  agreement  declared  on  was  ultra  vires, 
in  the  sense  that  the  legislature  intended  that  such  a  contract 
should  not  be  made.  The  majority  of  the  Court  of  Exchequer 
Chamber  held  that  it  was,  and  that  the  company  was  therefore  not 
bound  by  it  (2)  Here,  we  hold  that  the  proceeding  to  treat  for  the 
purchase  of  the  land  is  not  ultra  vires,  and  that  s.  16  was  framed 
for  the  protection  and  benefit  of  the  land-owner.  For  these  reasons, 
I  concur  in  thinking  that  the  plaintiff  is  entitled  to  judgment. 

Bbett,  J.  The  plaintiff  is  not  bringing  an  action  for  the  breach 
of  a  contract  independent  of  the  Act  There  is  no  such  contract. 
That  which  the  plaintiff  is  asking  for  is  that  a  mandamus  may  issue 
commanding  the  defendants  to  issue  their  warrant  to  the  sheriff 
to  assess  the  compensation  to  which  he  is  entitled  for  the  taking  of 
his  land ;  and  he  founds  that  claim  on  an  allegation  that  the  com- 
pany have  given  him  a  notice  to  treat  under  the  provisions  of  the 
Lands  Clauses  Act,  1845.  The  company  say  in  answer  that  they 
have  not  given  a  valid  notice  within  the  Act,  the  notice  they  have 
given  being  one  which  they  were  expressly  forbidden  by  the  Act 
to  give.  If  it  be  true  that  there  was  no  valid  notice,  I  should  be 
of  opinion  that  the  plaintiff  was  not  entitled  to  succeed ;  for,  if 
there  was  no  valid  notice,  there  would  be  nothing  whereon  to 
found  his  claim.  The  question,  therefore  is,  whether  the  notice 
mentioned  in  the  declaration  was  valid  or  not  The  defendants 
contend  that  the  notice  was  inoperative,  because  it  was  an  exercise 
of  the  powers  of  the  Act  for  the  compulsory  taking  of  land  for 

(1)  Law  Rep.  2  Ex.  866. 
(2)  Since  revereed  on  appeal  in  H.  L. ;  Weekly  Notes,  1870,  p.  179. 
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1870        the  purposes  of  the  nndertaking.     If  that  were  so,  there  was  a 

Gum       condition  binding  on  them  precedent  to  the  giving  of  the  notice, 

Poole  and    ^^  ^^^^  ^^^  whole  of  the  intended  capital  should  be  first  sub- 

BorBNBuoijTB  scribed.     I  at  one  time  thought  it  might  have  been  said  that  the 

XmLILWAT    OOa  - 

notice  might  be  good,  but  that  the  company  could  not  go  on  to 
assess  the  compensation  until  the  condition  was  complied  with. 
But,  upon  consideration,  I  think  the  section  may  be  read  other- 
wise. I  think  it  was  clearly  enacted  for  the  protection  of  the 
land-owner.  Some  notices  may  be  considered  as  relating  to  the 
compulsory  taking  of  land.  A  notice  to  treat  assented  to  by  the 
land-owner  would  not  be  an  exercise  of  the  compulsory  powers. 
But  a  notice  to  treat  not  assented  to, — in  which  case  the  company 
would  be  placed  in  a  situation  of  hostility  to  the  land-owner, — 
wo^Hl^.  It  follows,  therefore,  that  the  notice  now  in  question, 
h^^^Aen  assented  to  by  the  plaintiff,  is  not  an  exercise  by  the 
coc^^^nf  the  compulsory  powers  conferred  on  them  by  the 
Lanfl^Hdses  Act,  1845,  or  their  special  Act.  Consequently  the 
condition  precedent  does  not  attach,  and  the  plaintiff  is  entitled 
to  judgment. 

Judgment  for  the  plaintiff. 

Bridge,  for  the  plaintiff,  asked  for  a  peremptory  writ  of  man- 
damus commanding  the  defendants  to  issue  their  warrant  to  the 
sheriff  to  assess  the  amount  of  compensation  due  to  the  plaintiff, 
under  s.  71  of  the  Common  Law  Procedure  Act,  1854  (17  &  18 
Vict.  c.  125),  which  enacts  that,  **  in  case  judgment  shall  be  given 
to  the  plaintiff  that  a  mandamus  do  issue,  it  shall  be  lawful  for  the 
Court  in  which  such  judgment  is  given,  if  it  shall  see  fit>  besides 
issuing  execution  in  the  ordinary  way  for  the  costs  and  damages, 
also  to  issue  a  peremptory  writ  of  mandamus  to  the  defendant, 
commanding  him  forthwith  to  perform  the  duty  to  be  enforced."  (1) 

WiLLES,  J.  We  cannot  do  this  without  some  notice  to  the 
defendants.  There  was  a  case  where  this  matter  was  discussed  in 
the  Exchequer  Chamber.  It  was  an  action  against  the  defendant 
for  not  repairing  a  bridge,  and  for  a  mandamus  commanding  him 
to  repair  and  reinstate  the  bridge.    The  Court  of  Queen's  Bench 

(1)  See  the  form  of  judgment,  Reg.  Gen.  M.  T.  1864,  ached.  32 ;  Day,  3rd  ed.  454. 
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held  that  tlie  defendant  was  bound  to  repair,  and  the  plaintiff  had       1870 

judgment  in  the  action,  and  a  peremptory  mandamus  was  awarded,      guto 

The  Exchequer  Chamber  affirmed  the  judgment  as  to  the  action,   p^j^,^'  ^y„ 

but  reversed  it  as  to  the  mandamus,  holding  that  to  be  discre-  Boubnbmouth 

Bailwat  CJo, 
tionary.  (I)  We  will  grant  you  a  rule ;  but  it  must  be  on  affidavit ; 

something  is  evidently  intended  by  the  words  "  if  the  Court  shall 

think  fit,"  beyond  the  mere  record. 

On  a  subsequent  day  a  rule  nisi  for  a  mandamus  was  obtained, 
and  it  was  afterwards  made  absolute. 

Attorneys  for  plaintiff:  Bireham  A  Co, 
Attorney  for  defendants :  James  Wheeler. 


SPENCBR  iiKD  Othsbs  v.  HARDING  and  Othebs.  Jum  29. 

Advertisement  f 09'  TenderB — Contract, 

The  defendants  sent  out  a  circular,  as  follows : — ^"  We  are  instmcted  to  offer  to 
the  wholesale  trade  for  sale  by  tender  the  stock  in  trade  of  A.,  amounting,  &c, 
and  which  will  be  sold  at  a  discount  in  one  lot :  payment  to  be  made  in  cash : 
the  tenders  will  be  received  and  opened  at  our  ofiSces,"  &c. : — 

Held,  that  this  did  not  amount  to  a  contract  or  promise  to  sell  to  the  person 
who  made  the  highest  tender. 

The  second  count  of  the  declaration  stated  that  the  defendants 
by  their  agents  issued  to  the  plaintiffs  and  other  persons  engaged 
in  the  wholesale  trade,  a  circular  in  the  words  and  figures  follow- 
ing, that  is  to  say,  "  28,  King  Street,  Cheapside,  May  17th,  1869. 
We  are  instructed  to  offer  to  the  wholesale  trade  for  sale  by  tender 
the  stock  in  trade  of  Messrs.  6.  Eilbeck  &  Co.,  of  No.  1,  Milk 
Street,  amounting  as  per  stock-book  to  2503Z.  13a.  Id.,  and  which 
will  be  sold  at  a  discount  in  ona  lot.  Payment  to  be  made  in 
cash.  The  stock  may  be  viewed  on  the  premises.  No.  1,  Milk 
Street,  up  to  Thursday,  the  20th  instant,  on  which  day,  at  12  o'clock 
at  noon  precisely,  the  tenders  will  be  received  and  opened  at  our 
oflSces.  Should  you  tender  and  not  attend  the  sale,  please  address 
to  us  sealed  and  inclosed,  *  Tender  for  Eilbeck's  stock.'    Stock- 

(1)  NicMl  V.  Men,  1 B.  &  S.  916,  934 ;  81  L.  J.  (Q.B.)  43,  2ft3. 
Vol.  V.  2  Z  2 
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1870  books  may  be  had  at  our  offices  on  Tuesday  morning.  Honey, 
Si'EKCER  Humphreys,  &  Co. :"  And  the  defendants  offered  and  undertook 
Habwko.  ^  ®^^  ^^  ^^^^  stock  to  the  highest  bidder  for  cash,  and  to  receive 
and  open  the  tenders  delivered  to  them  or  their  agents  in  that 
behalf,  according  to  the  true  intent  and  meaning  of  the  said 
circular :  And  the  plaintiffs  thereupon  sent  to  the  said  agents  of 
tlie  defendants  a  tender  for  the  said  goods,  in  accordance  with  the 
said  circular,  and  also  attended  the  said  sale  at  the  time  and  place 
named  in  the  said  circular :  And  the  said  tender  of  the  plaintiffs 
was  the  highest  tender  received  by  the  defendants  or  their  agents 
in  that  behalf:  And  the  plaintiffs  were  ready  and  willing  to  pay 
for  the  said  goods  according  to  the  true  intent  and  meaning  of  the 
said  'circular :  And  all  conditions  were  performed,  &c.,  to  entitle 
the  plaintiffs  to  have  their  said  tender  accepted  by  the  defendants, 
and  to  be  declared  the  purchasers  of  the  said  goods  according  to 
the  true  intent  and  meaning  of  the  said  circular ;  yet  the  defend- 
ants refused  to  accept  the  said  tender  of  the  plaintiffs,  and  refused 
to  sell  the  said  goods  to  the  plaintiffs,  and  refused  to  open  the  said 
tender  or  proceed  with  the  sale  of  the  said  goods,  in  accordance 
with  their  said  offer  and  undertaking  in  that  behalf,  whereby  the  j . 

plaintiffs  had  been  deprived  of  profit,  &c.  *" 

Demurrer,  on  the  ground  that  the  count  shewed  no  promise  to  |ii 

accept  the  plaintiffs'  tender  or  sell  them  the  goods.    Joinder. 

HoUy  in  support  of  the  demurrer.    Although  the  declaration  is 
somewhat  ambiguous,  it  is  evidently  intended  to  raise  the  question        ^ 
whether  one  who  advertises  for  tenders  for  the  purchase  of  goods 
thereby  engages  to  sell  them  to  the  highest  bidder.     The  nearest 
analogous  case  is  that  of  an  advertisement  for  tenders  for  building.        w 
It  has  never  been  held  or  suggested  that  the  advertiser  is  bound  to       | 
accept  the  lowest  tender.     Suppose  here  there  had  been  only  one       | 
tender,  would  the  defendants  have  been  bound  to  accept  that  ?       ^ 
The  advertisement  clearly  does  not  amount  to  a  contract ;  it  only 
invites  offers. 

Morgan  Lloyd,  contrk.  The  words  of  the  circular  and  the  aver- 
ments in  the  declaration  taken  together,  disclose  a  contract  on  the 
part  of  the  defendants  to  sell  the  goods  to  whoever  should  make 
the  highest  tender.    This  is  not  like  the  case  of  tenders  for  a 
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building.    There,  the  acceptance  of  the  lowest  tender  is  always        1870 
snbject  to  the  architect's  judgment  as  to  the  character  and  capacity     SnENcxs 
of  the  builder.    Here>  the  offer  is  to  sell  for  cash.    The  allegation    HAimnrG. 
in  the  count  may  be  sustained  either  by  evidence  of  a  direct 
promise,  or  by  eyidence  of  the  custom  of  the  trade. 

[WiLLES,  J.  All  the  averments  are  governed  by  the  words, 
*^  according  to  the  true  intent  and  meaning  of  the  said  circular." 
It  therefore  comes  round  to  the  question,  what  is  the  true  meaning 
of  that  document.] 

The  nearest  analogy  is  that  of  advertisements  offering  rewards 
for  the  discovery  and  conviction  of  an  offender,  of  which  one  of  the 
leading  instances  is  the  case  of  WiUiama  v.  Cawardine  (1),  where 
LitUedale,  J.,  says:  ''The  advertisement  amounts  to  a  general 
promise  to  give  a  sum  of  money  to  any  person  who  shall  give 
information  which  might  lead  to  the  discovery  of  the  offender." 

WiLLES,  J.  I  am  of  opinion  that  the  defendants  are  entitled  to 
judgment  The  action  is  brought  against  persons  who  issued  a 
circular  offering  a  stock  for  sale  by  tender,  to  be  sold  at  a  discount 
in  one  lot.  The  plaintiffs  sent  in  a  tender  which  turned  out  to  be 
the  highest,  but  which  was  not  accepted.  They  now  insist  that 
the  circular  amounts  to  a  contract  or  promise  to  sell  the  goods  to 
the  highest  bidder,  that  is,  in  this  case,  to  the  person  who  should 
tender  for  them  at  the  smallest  rate  of  discount ;  and  reliance  is 
placed  on  the  cases  as  to  rewards  offered  for  the  discovery  of  an 
offender.  In  those  cases,  however,  there  never  was  any  doubt  that 
the  advertisement  amounted  to  a  promise  to  pay  the  money  to  the 
^  J  person  who  first  gave  information.  The  difSculty  suggested  was 
that  it  was  a  contract  with  aU  the  world.  But  that,  of  course,  was 
i*  soon  overruled.    It  was  an  offer  to  become  Liable  to  any  person 

i|  who  before  the  offer  should  be  retracted  should  happen  to  be  the 

|-  person  to  fulfil  the  contract  of  which  the  advertisement  was  an 

offer  or  tender.    That  is  not  the  sort  of  difficulty  which  presents 
itself  here.    If  the  circular  had  gone  on,  **  and  we  undertake  to 
,1  sell  to  the  highest  bidder,"  the  reward  cases  would  have  applied, 

'^  and  there  would  have  been  a  good  contract  in  respect  of  the  per- 

sons.   But  the  question  is,  whether  there  is  here  any  offer  to  enter 

(1)  4  B.  &  Ad.  621,  623.    And  see  Thatcher  v.  England^  3  0.  B.  254. .  . 
Vot.  V.  3  A  2 
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1870  into  a  contract  at  all,  or  whether  the  circnlar  amounts  to  anything 
Sfbxosb  more  than  a  mere  proclamation  that  the  defendants  are  ready  to 
Qi^Qio.  cl^ff^^  for  the  sale  of  the  goods,  and  to  receiye  offers  for  the  pur- 
chase of  them.  In  advertisements  for  tenders  for  buildings  it  is 
not  usual  to  say  that  the  contract  will  be  given  to  the  lowest 
bidder,  and  it  is  not  always  that  the  contract  is  made  with  the 
lowest  bidder.  Here  there  is  a  total  absence  of  any  words  to  inti- 
mate that  the  highest  bidder  is  to  be  the  purchaser.  It  is  a  mere 
attempt  to  ascertain  whether  an  offer  can  be  obtained  within  such 
a  margin  as  the  sellers  are  willing  to  adopt. 

Eeating  and  Montagus  Smith,  JJ.,  concurred. 

Judgment  far  the  defendants. 

Attorneys  for  plaintiffs :  Herbert,  Uotfd,  &  Lane. 
Attorneys  for  defendants :  Beed^  Phelpa,  &  SidgmcJc. 


May  28.  THOMPSON  v.  HILL  and  Others. 

^^^^^^^  ,Btti7d%  Act,  1855  (18  <fc  19  Vid,  c.  122)— 2>ti^y  o/proUding  Booma 

exposed  hy  the  outer  WoUh  being  pulled  doum^ 

A  building  owner  who  pulls  down  a  party-wall  under  tlie  authority  of  the 
Metropolitan  Building  Act,  1855,  ib  not  bound  to  protect  by  a  hoarding  or  otherwise 
the  soomfl  of  the  adjoining  owner  which  are  left  exposed  to  the  weather  during  the 
time  that  the  wall  is  being  pulled  down  and  rebuilt. 

Declabation  :  1st  count,  for  obstructing  a  public  footpath  in 
front  of  the  plaintiff's  shop ;  2nd  count,  for  obstructing  the  plain- 
tiff's lights  whereby  he  was  preyented  carrying  on  his  business  of 
a  tailor,  and  lost  the  profits  of  it;  3rd  count,  for  depriying  the 
plaintiff's  house  of  support  from  the  neighbouring  house  and  land, 
to  which  he  was  entitled. 

Pleas :  1.  Not  guilty  by  statute  18  &  19  Vict.  c.  122,  ss.  83, 108. 
2.  To  the  1st  count,  a  justification  under  a  licence  from  the  Com- 
missioners of  Sewers  for  the  City  of  London.  3.  To  the  2nd  county 
a  denial  of  the  plaintiff's  right  to  the  light.  4.  To  the  3rd  count,  a 
denial  of  the  plaintiff's  right  to  support.  5.  To  the  same  count,  a 
justification  under  the  Metropolitan  Building  Act,  1865  (18  &  19 
Vict,  c  122). 
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The  plaintiff  joined  issue  on  these  pleas^  new  assigned  as  to  the        1S70 
2nd  plea,  and  pleaded  additional  replications  to  the  5th  plea,  which    thoiip«o» 
became  immateriaL  -^ 

At  the  trial  before  Keating,  J.,  at  the  sittings  in  London  after 
Michaelmas  Term,  it  appeared  that  the  plaintiff  had  for  some  years 
occupied  a  small  tailor's  shop  in  a  court  leading  out  of  Tower  Hill, 
but  had  no  lease  of  the  premises,  and  was  a  mere  tenant  at  will. 
His  business  produced  about  22.  a  week.  The  defendants  had  pur^ 
-chased  some  adjoining  houses,  and  built  upon  their  site  some  lofty 
warehouses  which  interfered  with  the  plaintiff's  light.  The  defend- 
ants erected  the  building  without  the  plaintiff's  permission  and  in 
spite  of  his  protest.  The  stoppage  of  the  path  in  front  of  the 
plaintiff's  shop,  and  the  loss  of  light,  almost  entirely  destroyed  his 
trade  from  Noyember,  1868,  until  the  action  was  commenced  in 
April,  1869.  For  the  purpose  of  buildiug  the  warehouses  the 
defendants  pulled  down,  under  the  powers  of  the  Metropolitan 
Building  Act,  1855  (18  &  19  Vict.  c.  122),  the  wall  of  the  plain- 
tiff's house,  which  was  in  a  dangerous  state.  They  executed  the 
works  with  reasonable  speed  and  care,  but  during  the  time  the 
wall  was  being  pulled  down  and  rebuilt  they  provided  no  cover- 
ing for  the  plaintiff's  rooms,  which  were  exposed.  There  was  no 
-evidence  of  wrongful  interference  with  the  support  of  the  plain- 
tiff's house,  but  the  judge  consented  to  amend  the  third  count  so 
as  to  enable  the  plaintiff  to  recover  damages  for  the  injury  sus- 
tained by  him  by  his  rooms  not  having  been  protected  by  the 
defendants  from  the  weather  during  the  pulling  down  of  the  party 
wall,  if  that  really  gave  the  plaintiff  any  right  of  action.  The 
jury  found  for  the  defendants  on  the  iSrst  count;  and  for  the  plain- 
tiff on  the  second  count,  damages  502. ;  and  for  the  plaintiff  on 
the  third  count,  damages  102. ;  leave  being  reserved  to  the  defend- 
ants to  move  to  set  aside  the  verdict  on  the  third  count,  the  plaintiff 
to  be  at  liberty  to  amend  the  count,  or  frame  a  new  count,  in  any 
way  he  might  be  able^  so  as  to  obtain  compensation  for  the 
exposure  of  his  rooms  during  the  pulling  down  and  rebuilding  of 
the  walL 

Bobinaon,  SerjL,  having  obtained  a  rule  for  a  new  trial  on  the 

ground  that  the  damages  were  excessive  on  the  second  count>  and 
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1870       to  set  aside  the  verdict  on  the  third  count  on  the  ground  that  the 
Thompson    j^^g©  ought  not  to  have  amended  it,  and  that  the  facts  proved  at 
the  trial  gave  the  plaintiff  no  cause  of  action. 

WiUis  shewed  cause.  The  damages  were  not  excessive.  It  is 
clear  that  the  plaintiff  sustained  substantial  damage  from  the  loss  of 
his  business,  and  was  entitled  to  liberal  compensation.  With  respect 
to  the  third  count,  no  doubt  an  amendment  is  necessary,  but  the 
plaintiff  is  entitled  to  recover  the  lOZ.  under  a  count  properly  framed. 
The  Metropolitan  Building  Act,  1855,  authorized  the  pulling  down 
of  the  wall,  but  only  in  a  reasonable  manner,  and  without  causing  un- 
necessary inconvenience  (see  s.  85,  sub-sect.  3),  and  it  is  not  reason- 
able  to  pull  down  the  wall  of  a  house  without  in  some  way  covering 
up  and  protecting  the  rooms  thereby  exposed  to  the  weather.  The 
rooms  must  be  protected  by  some  one ;  and  if  the  Court  holds  that 
it  is  not  the  duty  of  the  person  pulling  down  the  wall,  the  expense 
will  be  thrown  on  the  occupier,  who  has  no  interest  in  the  improve- 
ments, and  not  upon  the  owner,  upon  whom  the  Act  clearly  intends 
that  the  expense  of  the  repairs  should  fall. 

Bdbinson,  SerjL,  and  BeasJey,  in  support  of  the  rule.  The  plaintiff 
was  only  a  tenant  at  wiU,  and  the  loss  to  his  business  cannot  have 
amounted  to  50?.  The  damages,  therefore,  are  excessive.  The 
third  count  cannot  be  sustained,  and  no  amendment  of  it  can  give 
the  plaintiff  a  right  to  recover.  The  defendants  have  pulled  down 
and  built  up  the  wall  in  a  proper  manner,  and  the  Act  imposes  no 
other  obligation  on  them. 

BoviLL,  C.J.  The  plaintiff  is  not  entitled  to  recover  on  the 
third  count.  I  think  there  was  no  duty  imposed  on  the  defen- 
dants, either  by  statute  or  at  common  law,  to  board  up  or 
otherwise  protect  the  plaintiff's  rooms,  while  the  wall  was  down. 
The  inconvenience  the  plaintiff  suffered  is  one  to  which  persons 
who  live  in  houses  the  walls  of  which  are  not  reasonably  safe, 
must  be  subject.  With  respect  to  the  second  count,  I  think  the 
damages  are  not  excessive.  The  defendants  interfered  with  the 
plaintiff's  rights  with  a  high  hand,  and  the  jury  were  not  bound 
to  give  as  damages  only  the  exact  amount  of  loss  which  the  plain- 
tiff had  sustained. 
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WiLLESy  J.    I  am  of  the  same  opinion.    Mr.  Willis  rested  his        I87u 
claim  under  the  third  comit  on  the  statute,  which  provides  that    Thompson 
the  pulling  down  of  the  wall  shall  be  so  done  as  to  cause  no       g^  ^ 
unnecessary  inconvenience.    That  shews  the  exact  limit  of  the  de-. 
fendants'  obligation,  and  it  does  not  include  the  doing  an  indepen- 
dent act,  such  as  putting  up  a  hoarding,  nor  was  there  any 
implied  duty  on  the  defendants  to  do  so.    Upon  the  other  point, 
I  think  there  were  grounds  upon  which  the  jury  might  justly  give 
the  amount  they  did ;  for,  independently  of  the  loss  of  business 
sustained  by  the  plaintiff,  there  was  the  fact  that  the  defendants, 
who  had  no  right  to  turn  the  plaintiff  out  of  his  house,  made  it 
inconvenient  for  him  to  live  in  it^  and  an  act  of  that  kind  done 
i^ith  a  high  hand,  is  not  to  be  paid  for  by  a  mere  calculation  of 
how  many  shillings  or  pence  the  plaintiff  would  have  otherwise 
earned.    The  case  is  similar  to  JSmhlen  v.  Myers  (1)  and  BeB  v. 
Midland  By.  Co.  {2)i 

Eeating,  J.  I  am  of  the  same  opinion.  I  should  be  glad  if 
a  count  could  be  framed  which  would  entitle  the  plaintiff  to 
recover  the  damage  he  suffered  through  the  exposure  of  his  rooms, 
but  I  quite  agree  that  no  such  count  can  be  firamed,  as  the 
defendants  were  under  no  legal  obligation  to  protect  the  plaintiff's 
rooms. 

•    Montague  Smith,  J.,  concurred. 

Per  Curiam  :  Bide  discharged^  plaintiff  to  enter  the 
verdict  on  the  second  eov/nt  only. 

Attorney  for  plaintiff:  J.  Morrison. 
Attorneys  for  defendants :  Lewis  &  Sons. 

(1)  6  H.  &  N.  54;  30  L.  J.  (Ex.)         (2)  10  C.  B.  (N.  S.)  287;  30  L.  J. 
71.  (C.P.)273. 
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GRAT  AND  AiroTHSB  v.  PEARSON. 

1870  Marine  ln8uranc&-^Muiudl  Tnturance  Club — Bight  (f  Manager  to  euefar 

May  3L  Fremiuma  and  CaOe. 


An  association  of  ship-owners  was  formed  for  the  mntoal  assuranoe  of  ship^ 
belonging  to  its  members.  The  regulations,  subject  to  which  the  policies  were 
effected,  provided  for  the  creation  of  a  general  fund  by  payment  of  premiums,  ^o, 
by  the  several  members,  and,  when  these  should  be  found  insufficient,  by  payment 
of  contributions  in  the  shape  of  a  per-oentage  on  the  sums  insured ;  and  a  manager 
(not  a  member  of  the  association)  was  appointed  by  a  power  c^  attorney  which 
authorized  him  to  sign  policies  for  and  in  the  names  of  the  members  of  the 
association,  and,  "  in  their  several  and  respective  names,^  &c.,  to  demand  and  sue 
for  all  sums  which  should  become  due  and  payable  for  premiums  and  contributions- 
from  them  respectively  : — 

EMf  that  the  manager  could  not  maintain  an  action  against  a  member  for 
premiums  due  from  such  member,  or  for  moneys  paid  by  the  manager  out  of  the 
funds  of  the  association  in  respect  of  such  member's  share  of  losses  due  to  other 
members. 

Declaration  for  money  paid  and  on  aocoimts  stated.  The 
plaintiffs  claimed  payment  from  the  defendant  in  respect  of  the 
defendant's  liability  to  contribute  to  the  losses  of  a  marine  as- 
surance association  called  ^^  The  Temperance  and  General  Marine 
Insurance  Association.**  The  particulars  of  demand  were  as  fol- 
lows:—  £    s.    (L 

"  1862.  April  21.  To  cash  paid  by  the  plaintiffs  for  defend- 
ant forpremiums  of  insurance  on 
ships  Uope  and  Theodore     •    •     11     9    7 

"July    7.  To  ditto  ditto 7  15    T 

"Nov.  20.  To  ditto  ditto 40  17    9 


£60    2  11 
Plea :  Never  indebted.    At  the  trial  a  verdict  was  taken  for  the 
plaintiffs,  subject  to  the  following  case : — 

1.  Before  the  making  of  the  policies  of  insurance  on  the 
defendant's  vessels  hereinafter  mentioned,  the  defendant  and  the 
o?mers  of  upwards  of  150  other  vessels  executed  a  power  of  attorney 
to  John  Gray,  the  father  of  the  plaintiffs,  appointing  him  manager 
of  the  association,  and  authorizing  him  *^  for  them  and  in  their  and 
each  and  every  of  their  respective  name  and  names,  and  as  their 
respective  acts  and  deeds,  to  sign  and  undertake  all  such  policy  or 
policies  of  insurance  upon  all  such  ships,  &c.,  belonging  to  them 
or  any  of  them  respectively  as  he  might  deem  proper,  and  for 
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them  seyeially  and  respectively,  and  in  their  several  and  respeo-  1870 
live  names  and  on  their  respective  behalfe,  to  ask,  demand,  sue  q^ 
for,  &c.,  all  such  sums  of  money  as  should  become  due  and  payable 
for  premiums  on  every  policy  of  insurance  which  should  be  by  him 
underwritten  in  their  respective  names,  and  to  give  discharges  for 
the  same ;  and  also  to  adjust  and  settle  all  such  losses,  averages, 
and  contributions  as  from  time  to  time  should  or  might  happen, 
and  to  draw  upon  them  respectively  for,  and,  if  he  should  think 
fit  to  do  so,  pay  and  discharge  for  them  respectively  and  on  their 
respective  behalfs  or  account,  their  several  proportions  of  or  for 
such  lossefif,.  averages,  and  contributions  when  and  as  the  same 
should  become  due  to  or  from  any  of  them  respectively  for  or  by 
reason  of  any  such  insurance  or  insurances  to  be  made  by  him 
John  Gray  in  their  names  respectively  as  aforesaid ;  and  also  for 
them  and  on  their  and  each  and  every  of  their  respective  accounts 
to  pay  and  discharge  the  premiums  attending  all  and  every  such 
insurances  so  to  be  made  and  effected  as  aforesaid."  ''  And  also  to 
substitute  or  appoint  any  person  or  persons  to  act  under  or  in  the 
place  of  their  said  attorney  in  all  or  any  of  the  matters  afore- 
said,'' &c, — ^they  thereby  agreeing  to  ratify  and  confirm  whatsoever 
John  Gray  as  such  manager  *'  or  the  said  substitute  or  substitutes," 
should  lawfully  do  or  cause  to  be  done  in  the  premises  by  virtue  of 
those  presents. 

2.  After  the  execution  by  the  defendant  of  this  power  of  attorney, 
viz.  on  the  20th  of  February,  1861,  a  policy  on  the  defendant's 
ship  Sbpe  was  entered  into  by  the  defendant  and  John  Gray,  and 
signed  by  Gray  on  behalf  of  the  several  members  of  the  associ- 
ation. The  policy  contained  the  following  clause:  **  It  is  mutually 
agreed  that  the  annexed  regulations  shall  form  a  pcurt  of  this 
policy.  .  5002.  John  Gray,  per  procuration  of  the  several  members 
of  the  Temperance  and  General  Marine  Insurance  Association, 
every  member  bearing  his  equal  proportion  according  to  the  sums 
mutually  insured  therein.** 

3.  The  regulations  annexed  to  the  policy,  so  &r  as  material, 
were  as  follows : — 

The  Tempeianoe  and  General  Marine  Insaranoe  Association,  &a 

Manager,  Mr.  John  Gray. 
It  is  nnanimoiuiy  agreed, — 

L  That  the  members  of  this  association  shall  severally  and  respectively,  not 
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V. 

Feabsost. 


jointly  or  in  partnership,  nor  the  one  for  the  other  of  them,  but  each  only  in  his 
own  name,  ioBure  each  others*  ships  or  shares  of  ships  from  noon  pf  the  20th  of 
Febmary,  1861,  or  from  the  date  of  entry  of  each  vessel  respectively,  until  noon 
of  the  20th  of  February  then  next,  and  from  that  time  until  noon  of  the  20th  of 
February  in  the  next  succeeding  year,  and  so  on  from  year  to  year  unless  notice 
to  the  contrary  be  given  as  hereinafter  mentioned,  against  all  losses,  perils,  and 
dam^es  of  whatever  nature  or  kind  soever  which  may  be  sustained  or  received 
by  their  respective  ships,  or  caused  or  done  by  them  to  other  ships  or  craft,  except 
when  on  the  voyages,  in  the  trades,  or  under  the  circumstances  hereinafter  par- 
ticularly excepted :  Provided,  nevertheless,  that,  if  any  member  Ml  to  pay  his 
proportion  of  any  loss  or  losses,  in  consequence  of  bankruptcy  or  insolvency,  the 
deficiency  of  payment  shall  fall  on  and  be  borne  by  the  whole  solvent  members 
proportionately  according  to  the  sums  insured. 

IL  That  the  committee  for  superintending  the  affairs  of  this  association  do 
consist  of  the  following  gentlemen  [naming  six],  who  shall  meet  once  a  quarter, 
or  oftener  if  required,  to  audit  the  accounts  and  settle  claims.  No  mem- 
ber of  the  committee  shall  act  as  such  in  the  settlement  of  his  own  loss  or 


average. 


III.  That  the  ships  to  be  admitted  and  insured  by  this  association  shall  be 
such  only  as  are  approved  by  the  committee  of  management;  that  the  committee 
shall  have  full  power  and  are  hereby  authorized  to  classify  and  inrol  the  various 
vessels  as  admitted  by  them  for  insurance,  into  first,  second,  and  third  class  risks, 
.  .  .  and  that  the  sums  to  be  insured  in  this  association  shall  be  from  20GI, 
to  1000^.  on  each  ship,  with  power  to  increase  it  to  1500^ 

YI.  The  premiums  of  insurance  charged  against  each  member  shall  form  the 
fund  for  paying  all  losses  sustained  by  the  association,  that  is  to  say,  each  member 
shall  bear  his  share  of  such  losses  and  expenses  in  proportion  to  the  amount  of 
premiums  charged :  Provided,  nevertheless,  that,  if  the  gross  amount  of  losses  and 
expenses  for  the  year  shall  exceed  the  amount  of  premiums  realized,  the  deficiency 
shall  be  made  good  by  an  additional  per-centage  upon  the  premiums  which  the 
members  shall  be  bound  respectively  to  contribute  and  pay  to  the  manager.  But, 
if  the  premiums  realized  shall  exceed  the  losses  and  expenses  incurred,  then  and 
in  that  case  the  surplus  shall  be  divided  among  the  members  rateably  according  to 
the  amount  of  premiums  contributed  by  them  respectively, 

VII.  That  the  manager's  drafts  on  the  members  of  this  association  for  their  pro- 
portion of  the  annual  fixed  premium,  and  for  any  additional  per-centage  thereon, 
shall  be  duly  accepted  and  punctually  paid  when  due ;  and,  if  any  member  shall 
neglect,  omit,  or  refuse  to  accept  any  such  drafts,  or  to  pay  .his  contributions 
thereto  on  receiving  notice  from  the  manager,  his  respective  ship  or  ships  shall 
cease  to  be  insured  in  or  by  this  association,  and  he  shall  thenceforth  forfeit  all 
claims  for  or  in  respect  of  any  loss  or  average  under  his  policy  or  policies  efiected 
therein ;  but  he  shall  still  remain  liable  to  contribute  to  all  losses  and  avenges 
which  may  occur  during  the  period  for  which  any  such  policy  was  originally 
granted. 

Vin.  That,  in  order  to  provide  for  the  payment  of  losses  as  they  may  happen 
in  the  course  of  the  year,  the  manager  shall  be  entitled,  and  is  hereby  impowered, 
to  levy  quarterly  collections  of  one-fourth  part  of  the  fixed  annual  premium  pay- 
able in  advance,  by  drafts  at  sixty  days  respectively  from  the  20th  of  February, 
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May,  August,  and  November.    Members  entering  their  ships  after  the  20tb  of         1870 
February  to  pay  a  premium  from  the  date  of  entrance  only.  

XXI.  That  any  member  intending  not  to  renew  his  policy  on  its  expiration  at        ~^ 
the  next  succeeding  .20th  of  February  shall  give  to  the  manager  notice  in  writing      PEiBBcnr. 
of  such  intention  ten  days  at  least  before  such  expiration ;  and,  if  such  notice  shall 

not  be  given,  then  such  policy  shall  be  renewed,  except  in  cases  where  the  com* 
mittee  may  deem  it  improper  to  renew  the  same,  when  they  shall  cause  a  similar 
notice  to  be  given  to  the  parties  concerned ;  but,  in  either  case,  when  a  ship 
•may  be  at  sea  on  such  20th  of  February,  the  committee  shall,  if  required  by 
the  association,  grant  a  policy  from  that  date  until  her  arrival  at  her  port  of 
destination. 

XXII.  That  the  committee  shall  have  full  power  to  settle  all  claims  on  policies, 
and  contingent  expenses,  and  also  to  call  general  meetings  of  the  association,  which 
shall  have  authority  to  make,  repeal,  or  alter  or  amend  these  or  any  subsequent 
rules  or  regulations  for  the  government  of  the  association ;  and  the  decision  of  the 
majority  of  such  meetings  shall  be  binding  and  conclusive  on  all  the  members, 
provided  it  does  not  afifect  ships  having  actually  commenced  a  voyage  or  being 
under  charter ;  in  either  of  these  cases  such  vessels  to  be  exempt  from  the  opera- 
tion of  any  alteration  until  the  completion  of  the  voyage  or  expiration  of  the 
charter.  At  all  general  meetings  members  shall  be  entitled  to  one  vote  for  each 
ship,  but  not  exceeding  in  the  whole  five  votes,  and,  if  absent,  may  give  their 
votes  on  each  proposition  by  forwarding  the  same  in  writing  under  cover  to  the 
manager. 

4.  At  the  time  of  the  making  of  the  policy  on  the  defend- 
ant's ship  Hope,  there  were,  including  that  ship,  160  vessels 
belonging  to  yarious  owners  upon  which  similar  policies  had 
been  made  by  John  Gray  on  behalf  of  the  several  members  of 
the  association^  and  which  policies  were  at  such  time  ifi  full 
force. 

5.  On  the  9th  of  April,  1861,  a  poh'cy  of  assurance  on  the  de- 
fendant's ship  Theodore  was  made  by  the  defendant  and  John 
Gray,  and  signed  by  John  Gray  on  behalf  of  the  several  members 
of  the  association,  whereby  lOOOZ.  was  insured  on  the  Theodore 
from  noon  of  the  12th  of  April,  1861,  to  and  with  the  meridian  of 
the  20th  of  February,  1862, 

6.  This  policy  was  in  the  same  form,  mutatis  mutandis,  as  the 
policy  on  the  Hope ;  and  the  regulations  annexed  to  the  policy  on 
the  Theodore  were  the  same  as  the  regulations  annexed  to  the 
policy  on  the  Hope, 

7.  At  the  time  of  the  making  of  the  policy  on  the  Theodore, 
there  were  160  other  vessels,  or  about  that  number,  belonging  to 
.various  owners  upon  which  similar  policies  for  various  amounts  had 
been  made  between  the  owners  and  John  Gray  on  behalf  of  the 
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Q^Y       time  existing  in  full  force. 
p^  **  8.  John  Gray  continued  to  be  the  manager  of  the  association 

until   his  death,  which  happened  on  the  11th  of  December^ 
1861. 

9.  On  the  8th  of  January,  1862,  a  general  meeting  of  the  asso- 
ciation was  held,  of  which  the  defendant  had  notice.  At  that 
meeting  the  following  resolution  was  passed : — ^*  Besolved,  that,  in 
consequence  of  the  death  of  the  late  manager,  Mr.  John  Gray,  his 
two  sons,  W.  A.  Gray,  and  Joseph  Gray,  be  appointed  by  power  of 
attorney  to  succeed  him,"  &c 

9.  After  the  passing  of  this  resolution,  a  power  of  attorney  was 
prepared,  and  executed  by  those  persons  who  became  or  were 
members  in  February,  1862,  and  afterwards,  to  W.  A.  Gray  and 
Joseph  Gray,  in  terms  similar  to  those  of  the  power  of  attorney 
under  which  John  Gray  had  acted. 

10.  The  defendant  was  not  a  party  to,  nor  did  he  ever  execute^ 
the  last-mentioned  power  of  attorney.  On  the  3rd  of  February, 
1862,  the  defendant,  by  a  letter  addressed  to  John  Gray  &  Sons, 
gaye  notice  that  he  did  not  intend  to  renew  the  policies  on  the 
Hope  and  Theodore ;  and  this  intimation  was  repeated  in  a  letter 
addressed  by  him  to  W.  A.  and  J.  Gray  on  the  1st  of  March> 
1862. 

11.  On  the  21st  of  January,  1862,  the  committee  of  the  associa- 
tion ''  ordered  a  call  upon  the  members  of  one-third  of  the  esti- 
mated annual  premiums,  in  accordance  with  the  resolution  passed 
at  a  general  meeting."  Notice  of  this  caU  was  sent  to  the  defend- 
ant on  the  same  day  by  the  new  managers,  who  claimed  from  him 
a  balance  on  that  account  of  14Z.  7s.  9{2.,  for  which  they  drew  upon 
him  a  bill,  which  he  accepted  and  paid  at  maturity. 

12.  Further  calls  were  made  by  the  committee  on  the  6th  of 
May,  the  8th  of  July,  and  the  20th  of  November,  1862,  and  the 
new  managers  claimed  from  the  defendant  the  sums  mentioned  in 
the  particulars  of  demand  on  account  of  those  calls,  and  drew  bills 
upon  him,  which  he  declined  to  accept. 

13.  At  the  annual  general  meeting  of  the  association,  held  on 
the  19th  of  February,  1863,  a  resolution  was  passed  by  which 
Andrew  Gray  was  appointed  as  joint  manager  with  Joseph  Gray 
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in  lieu  of  W.  A.  Gray ;  and  in  purgoance  of  that  resolution  W.  A.       1870 
Gray  and  Joseph  Gray,  on  the  24th  of  February,  1863,  in  execu-       gbIt^ 
tion  of  the  power  of  substitution  in  the  power  of  attorney  granted     j^JI^^ 
to  them,  by  indorsement  thereon  substituted  Andrew  Gray's  name 
for  that  of  W.  A.  Gray. 

14.  The  substituted  attorneys  are  the  plaintiffs  in  this  action. 

15.  After  the  execution  of  this  power  of  substitution,  Andrew 
Gray  acted  as  one  of  the  managers  of  the  association  with  Joseph 
Gray,  and  W.  A.  Gray  ceased  altogether  to  act  as  such  manager. 

16.  The  losses  which  the  association  became  liable  to  pay  were 
sometimes  paid  by  transferring  to  the  persons  entitled  to  receive 
them  the  bills  accepted  by  the  members  of  the  association  for  pre- 
miums and  calls,  and  sometimes  they  were  paid  out  of  the  common 
stock  of  the  association. 

17.  The  calls  made  upon  the  defendant  for  the  amount  of  which 
this  action  is  brought  were  made  in  respect  of  losses  which  occurred 
between  the  20th  of  February,  1861,  and  the  20th  of  February, 
1862,  upon  and  in  respect  of  the  vessels  insured  in  the  association 
between  those  dates. 

18.  Before  this  action  was  commenced,  the  plaintiffs,  as  managers 
of  the  association,  had  paid  for  the  association,  either  by  trans- 
ferring the  acceptances  of  members  for  calls  or  premiums,  or  out 
of  the  common  stock  of  the  association,  the  whole  of  the  losses  in 
respect  of  which  the  calls  were  made  on  the  defendant. 

19.  No  vessel  of  the  defendant's  was  insured  in  the  association 
before  the  20th  of  February,  1861,  nor  after  the  20th  of  February, 
1862 ;  and  between  those  dates  only  his  vessels  the  Hope  and  the 
Theodore  were  insured  in  the  association. 

20.  The  Court  were  to  have  the  same  power  of  drawing  inferences 
of  fact  that  a  jury  would  have. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover  from  the  defendant. 

Cohen,  for  the  plaintiffs.  The  policy  signed  on  behalf  of  the 
defendant,  and  the  conditions  indorsed  thereon,  make  the  moneys 
sued  for  a  debt  due  from  the  defendant  to  the  managers  of  the 
.association ;  they  were  moneys  which  the  plaintiffs  were  bound  to 
pay,  and  which  the  defendant  was  compellable  to  pay,  and  therefore 
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1870  the  pajrment  was  a  payment  made  at  his  request.  One  question 
Gbat  which  will  probably  be  raised  is  whether  the  defendant  should  not 
have  been  sued  in  equity :  see  Bromley  y.  WHliams,  (1) 

[MoNTAQUE  Smith,  J.  Have  you  any  instance  of  an  action 
at  law  being  maintained  against  a  member  for  contributions  or 
calls.] 

Qray  y,  Gibson  (2)  is  one.  The  point  was  not  taken  there.  The 
question  was  raised  in  the  Court  of  Exchequer  in  Rednoay  y« 
Sweeting  (3),  but  not  decided.  The  whole  matter  rests  upon  the 
construction  of  the  roles  of  the  association.  If  these  do  not  enable 
the  managers  to  sue  the  members^  the  only  remedy  is  in  equity. 
The  managers  haying  paid  the  money  in  the  performance  of  their 
duty,  and  in  discharge  of  a  liability  which  the  law  casts  upon  the 
defendant,  a  request  would  be  implied  according  to  Lampleiffh  y. 
Brathwaii  (4).  The  fact  of  the  payments  having  been  made  out 
of  the  moneys  of  the  association  can  make  no  difference,  they 
haying  been  made  in  discharge  of  a  liability  of  the  defendant. 

[WiLLBS,  J.,  referred  to  Eyhart  y.  Parker  (5),  where  it  was 
sought  to  enforce  payment  of  calls  in  a  cost-book  mine  by  an  action 
at  the  suit  of  the  purser,  by  agreement] 

/.  Braumy  Q.G.  (Joyce  with  him),  for  the  defendant^  was  not 
called  upon. 

WnxES,  J.  I  am  of  opinion  that  this  action  cannot  be  main- 
tained, and  for  the  simple  reason, — a  reason  not  applicable  merely 
to  the  procedure  of  this  country,  but  one  affecting  all  sound  pro- 
cedure,— that  the  proper  person  to  bring  an  action  is  the  person 
whose  right  has  been  violated.  Though  there  are  certcdn  excep- 
tions to  the  general  rule,  for  instance,  in  the  case  of  agents, 
auctioneers,  or  factors,  these  exceptions  are  in  truth  more  apparent 
than  real.  The  persons  who  are  suing  here  are  mere  agents, 
managers  of  an  assurance  association  of  which  they  are  not 
members;  and  they  are  suing  for  premiums  alleged  to  have 
become  payable  by  the  defendant  in  respect  of  policies  effected 
by  the  plaintifib  for  him,  and  for  his  share  of  contributions  to 

(1)  32  Beav.  177 ;  32  L.  J.  (Ch.)  716.         (4)  Hob.  105. 

(2)  Law  Rep.  2  0.  P.  120.  (5)  4  0.  B.  (N.  S.)  209;  27  L.  J. 
(8)  Law  Rep.  2  Ex.  400.                      (C.P.)  120. 
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losses  and  damages  paid  by  them  to  other  members  of  the  associa-  1870 
tion  whose  yessels  have  been  lost  or  damaged.  The  bare  statement  q^ 
of  the  facts  is  enough  to  shew  that  the  action  cannot  be  maintained,  p^^^jf 
When  the  defendant  originally  became  a  member  of  the  associa- 
tion, he  did  not  do  so  under  any  agreement  or  stipulation  that  the 
several  members  undertook  to  pay  their  premiums  and  contribu- 
tions to  the  plaintiffs  (or  to  their  predecessor  John  Gray),  in  con- 
sideration of  their  acceptance  of  tlie  office  of  managers.  The 
plaintiffs  are  bare  agents,  who,  in  making  the  payments  they  did, 
were  not  bound  to  go  beyond  the  funds  of  the  association.  They 
disbursed  no  money  of  their  own ;  or,  if  they  did  so,  it  was  not  by 
the  authority  of  the  defendant.  They  were  simply  agents  for  the 
persons  whose  rights  are  alleged  to  have  been  violated,  that  is  to 
say,  of  all  the  other  members  of  the  association  except  the 
defendant,  or  of  the  persons  to  whom  the  payments  in  respect  of 
which  they  sue  should  have  been  made.  It  is,  in  effect,  an  attempt 
to  substitute  a  person  as  nominal  plaintiff  in  lieu  of  the  persons 
whose  rights  have  been  violated.  One  of  the  latest  attempts  of 
the  kind  was  the  case  of  Eybart  v.  Parker  (1),  where  it  was  sought 
to  enforce  an  agreement  between  the  adventurers  in  a  cost-book 
mine  that  unpaid  calls  should  be  recovered  as  a  debt  due  from  the 
defaulting  shareholder  to  the  purser.  The  first  sentence  of  the 
argument  on  behalf  of  the  defendant  in  that  case  clearly  shewed 
the  fallacy  of  the  attempt.  "  This,"  said  the  learned  counsel,  "  is 
an  attempt  on  the  part  of  the  shareholders  in  a  cost-book  mine, 
without  the  aid  of  an  Act  of  Parliament,  to  appoint  a  public  officer 
to  sue  and  be  sued  on  their  behalf."  The  Court,  adopting  that 
view,  gave  judgment  against  the  right  of  the  purser  to  sue ;  and 
one  member  of  the  Court  sugjgested  that  it  was  trenching  upon  the 
prerogative  of  the  Crown,  by  making  a  new  species  of  corporation, 
a  corporation  sole  for  the  purpose  of  bringing  actions.  Williams,  J., 
alludes  to  a  suggestion  made  in  the  course  of  the  argument,  in 
order  to  get  over  the  difficulty  of  want  of  consideration,  that  the 
plaintiff  might  have  accepted  the  office  of  purser  in  consideration 
of  the  shareholders  undertaking  to  pay  their  calls  to  him ;  but,  in 
that  case,  the  action  must  have  been  brought  upon  the  special 
contract.    The  principle  of  that  case  is,  I  apprehend,  precisely 

(1)  4  C.  B.  (N.  S.)  209 ;  27  L.  J.  (CP.)  120. 
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1870  applicable  here.  Upon  general  principles,  therefore,  as  well 
Gbjlt  as  upon  authoriiy,  I  am  of  opinion  that  this  action  is  not  main* 
tainable. 


PSABflOV. 


If  OKTAGUE  Smith,  J.  This  is  an  action  brought  by  the  plaintiffs 
to  recover  contributions  or  calls  due  not  to  them,  but  a  body  which 
they  in  the  capacity  of  managers  represent.  There  is  no  privity 
between  the  plaintiffs  and  the  defendant.  The  contract  is  between 
the  defendant  and  the  other  members  of  the  association.  The 
power  of  attorney, — assuming  that  the  plaintiff  are  properly  sub- 
stituted for  John  Gray, — enables  them  to  sue,  not  in  their  own 
names,  but  in  *'  the  several  and  respective  names  "  of  the  members 
of  the  association.  This  is  an  attempt  to  do  that  which  has  been 
frequently  but  fruitlessly  attempted  before,  viz.  to  get  rid  of  the 
difficulty  of  a  large  number  of  persons  suing  in  their  own  names, — 
to  appoint  a  public  officer  without  obtaining  an  Act  of  Parliament 
or  a  charter  of  incorporation.  Mr.  Cohen  suggests  that  th%plainti{& 
paid  these  calls  under  a  legal  or  equitable  liability,  or  at  the  request 
of  the  defendant.  The  moneys,  however,  which  the  plaintiffs  paid 
were  moneys  of  the  association.  The  question,  therefore,  comes 
back  to  this,  whether  the  plaintiffs  are  suing  in  their  own  right  or 
as  representatives  of  other  persons.  The  latter  seems  to  me  to  be 
the  case,  and  consequently  it  is  not  competent  to  them  to  maintain 
the  action. 

Bbett,  J,  Mr.  Cohen  has  argued  that  the  plaintiffs  are  entitled 
to  recover  against  the  defendant  on  one  of  two  grounds,  either  that 
they  have  paid  money  which  he  was  legally  bound  to  pay,  or  that 
he  authorized  them  to  pay  it  for  him.  Both  propositions  rest  upon 
the  fact  that  the  plaintiffs  paid  money  for  the  defendant.  The 
statements  in  the  special  case  shew  that  they  have  done  no  such 
thing.  They  have  paid  certain  claims  out  of  the  funds  of  the 
association.  It  is  clear,  therefore,  that  the  plaintiffs  have  not  been 
compelled  to  pay  money ;  and  it  is  equally  dear  that  they  were 
not  authorized  by  the  defendant  to  pay  money  for  him ;  and  they 
have  not  in  fact  paid  it.  What  the  defendant  is  really  sued 
for  is,  that  the  association  have  made  certain  calls  upon  him,  and 
he  has  failed  to  pay  them*    This  is,  in  truth,  a  contrivance  by 
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which  it  is  sought  to  avoid  the  necessity  for  resorting  to  a  court  1870 

of  equity.  Gray 

Judgment  for  the  defendatU.  peamow. 

Attorneys  for  plaintiffs :  Mmdiey  Forsyth,  &  Sedgmch. 
Attorneys  for  defendant :  G.&W.  Webb. 
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LancSord  and  Tenant — Mining  Lease — Covenant — Impossibility  <^  Petformanee 

at  Time  qf  entering  into  Covenant, 

The  plaintiffy  in  consideration  of  the  rent,  &c.,  demised  by  deed  to  the  defendant 
all  the  yeinSy  pits,  &c.,  of  clay  which  were  or  might  be  found  upon  or  under  cer- 
tain lands  described,  with  liberty  to  enter  and  search  for,  dig,  and  carry  away  all 
such  clay,  making  satisfaction  to  tenants  for  surface  damage,  To  hold  the  said 
veins,  pits,  &a,  of  clay  for  twelve  years  from  a  given  day,  and  to  take  the  clay 
80  authorized  po  be  worked  to  his  own  use.  Yielding  and  paying  therefor  during 
the  term,  in  respect  of  all  pipe  and  potter's  clay  being  to  be  got  or  obtained  from 
or  under  t^  land,  2s.  Qd,  per  ton.  Covenants  for  compensation  for  damage  to 
the  land,  and  for  restoring  the  surface,  keeping  accounts  of  clay  raised,  &a, — 
a  covenant  to  work  and  make  trials  for  clay  according  to  the  best  and  most 
improved  method  of  working  clay-pits,  and  the  usual  course  of  proceeding  in  such 
works  with  effect, — and  a  covenant  that  the  defendant  would  dig  and  remove 
from  the  land  an  aggregate  amotmt  of  not  less  than  1000  tons,  nor  more  than 
2000  tons  of  pipe  or  potter's  clay  in  each  year  of  the  term.  There  was  no 
reservation  of  a  minimum  rent  to  be  paid  in  the  event  of  clay  not  being  found  or 
raised. 

In  an  action  upon  this  deed,  one  of  the  breaches  assigned  was  that  the 
defendant  had  not  dug  an  aggregate  amount  of  not  less  then  1000  tons  of  pipe  and 
potter's  clay  in  each  year  of  the  demise  that  had  elapsed. 

Plea,  on  equitable  grounds,  that  the  defendant  could  not  at  any  time  during 
the  term  dig  an  aggregate  amount  of  not  less  than  1000  tons  of  pipe  and  potter's 
day  in  each  year,  because  there  was  not  at  the  time  of  the  demise,  nor  at  any  time 
since,  so  much  clay  under  the  land  in  question,  and  the  performance  of  the  cove- 
nant was  impossible^  and  such  impossibility  was,  at  the  time  of  making  the  covenant, 
unknown  to  the  defendant,  and  he  had  no  reasonable  means  of  ascertaining  it : — 

ffeld^  on  demurrer,  that  the  plea  was  an  answer  to  the  breach,  as  the  Court 
were  of  opinion  on  the  construction  of  the  deed,  that  it  was  the  intention  of  the 
parties  that  the  covenant  to  dig  not  less  than  1000  tons  of  clay  in  each  year 
should  not  take  effect  unless  there  was  clay  to  that  amount  in  the  land  demised* 

Declaration  that  the  plaintiff  and  the  defendant  made  and 
executed  a  deed,  which  was  as  follows: — 

This  indenture  made  the  28th  of  June,  1862,  between  Lord  Clifford,  of  the  one 
part»  and  W.  J,  Watts,  of  the  other  part,  witneaseth  that  Lord  Clifford,  in  con- 
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V. 

Watts. 


Bideration  of  the  rent,  duties,  payments,  covenants,  and  agreements  hereinafter 
contained  on  the  part  of  Watts  to  he  paid,  &c.,  hath  demised,  leased,  &c.,  unto 
Watts,  all  and  singular  the  mines,  veins,  pits,  and  holes  of  clay,  as  vfeW  of  the 
description  of  pipe  as  of  potter's  and  other  clay,  which  now  are  or  shall  or  may 
hereafter  be  found  or  he  upon  or  under  the  lands  and  hereditaments  of  Lord  Clifford 
hereinafter  particularly  mentioned,  in  Kingsteignton,  Devon,  that  is  to  say,  &a 
(describing  four  several  fields),  together  also  with  full  and  free  liberty,  &c,  for 
Watts,  &&,  to  enter  into  and  upon  such  lands,  &c.,  and  there  to  open,  dig,  search 
for,  gain,  raise  and  get  up  and  take  and  carry  away  all  such  pipe,  potter's,  and 
other  merchantable  clays  in  and  from  the  said  lands,  and  for  that  purpose  to  dig 
and  make  pits,  &c.,  and  likewise  full  and  free  liberty  of  ingress,  egress,  &c.,  &c^ 
making  such  reasonable  satisfaction  as  hereinafter  is  mentioned  to  the  tenants  of 
the  said  lands  for  such  trespass  or  other  damage  as  shall  be  occasioned  thereon 
in  consequence  of  the  grant  or  liberties  hereinbefore  contained,  To  have,  hold, 
&c.,  the  said  veins,  &c.,  of  pipe  and  potter's  or  other  description  of  clay,  with 
the  several  powers,  &c.,  hereby  granted,  &c.,  unto  Watts  from  the  29th  of  Septem- 
ber last  past  for  and  during  the  term  of  twelve  years  thence  next  ensuing ;  and  to 
have  and  to  hold  all  and  every  the  said  beds  or  veins  of  clay,  as  well  of  the 
description  of  pipe  as  of  potter's  and  other  qualities  of  clay,  that  shall  be  found 
and  raised  within  the  term  aforesaid  out  of  any  part  of  the  lands  so  authorized  to 
be  worked  as  aforesaid,  unto  Watts,  &c.,  and  as  his  and  their  own  proper  goods 
and  chattels :  Yielding  and  paying  therefor  during  the  said  term  unto  Lord  Clifford 
in  respect  of  all  pipe  and  potter's  clays  being  to  be  dug,  got,  or  obtained  from  or 
under  the  surface  of  any  of  the  lands,  the  sum  of  2«.  6c2.  per  ton,  and  so  on  in 
proportion  for  any  greater  or  less  quantity,  and  in  respect  of  clay  not  answering 
to  the  description  of  pipe  or  potter's  clay,  but  denominated  seggers  or  aluminal  or 
drain  clay,  being  to  be  so  dug,  &c.,  the  sum  of  6d,  per  ton  weight, — ^the  same  to 
be  respectively  pHid  and  payable  at  the  end  of  each  half-year  accruing  next  after 
the  commencement  of  the  term  hereby  granted ;  And  further  yielding  and  paying 
unto  Lord  Clifford  at  the  expiration  or  other  sooner  determination  of  the  term,  the 
sum  of  100?.  for  every  acre  of  land  which,  having  been  worked  for  clay  under  this 
demise,  shall  not  be  effectually  restored  for  agricultural  purposes,  and  so  in  pro- 
portion for  any  less  quantity  than  an  acre :  And  Watts,  &c.,  doth  hereby  cove- 
nant, &c.,  with  Lord  Clifford,  that  he,  Watts,  will  pay  to  Lord  Clifford  the  several 
dues,  &c.,  so  respectively  made  payable  as  aforesaid,  free  and  clear  of  all  rates, 
taxes,  &c. ;  and  also  shall  and  will  cause  all  the  merchantable  clays  which  shall 
be  got  from  the  lands  of  Lord  Clifford  pursuant  to  the  above-mentioned  grant 
or  demise  to  be  carted  or  removed  to  and  deposited  in  the  cellars  or  warehouses 
built  for  the  reception  of  the  same  alongside  the  Eingsteignton  canal,  from 
thence  to  be  conveyed  along  the  canal  down  to  the  port  of  Teignmouth,  under 
payment  of  the  accustomed  dues  and  charges ;  and  also  that  Watts  doth  further 
agree  to  make  full  satisfaction  to  the  tenants  or  lessees  of  lands  into  and  upon 
whose  several  tenements,  or  parts  thereof,  entries  shall  be  made  for  the  purpose 
of  opening  clay-pits  with  the  view  of  getting  and  removing  clay  therefrom,  in  the 
proportions  following,  that  is  to  say,  for  the  opening  of  any  fresh  or  new  pit 
towards  the  working  and  getting  of  such  clay,  the  sum  of  10s.,  to  he  paid  to 
such  tenant  or  occupier  at  the  time  of  breaking  the  soil  towards  the  sinking  of 
any  such  pit,  and  that  he,  Watts,  shall  become  and  be  the  actual  occupier  and 
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venter  of  such  close  of  land  at  and  under  the  yearly  rent  of  32.  per  acre,  and 
so  in  proportion  for  any  less  quantity  than  an  acre,  payable  half-yearly,  if 
required,  to  such  tenant  or  occupier ;  And  likewise  that  he.  Watts,  shall  work 
«nd  make  trials  for  clay  in,  through,  and  underneath  the  said  lands  of  Lord 
Clifford  according  to  the  best  and  most  improved  methods  of  carrying  on  and 
working  clay-pits,  and  the  usual  course  of  proceeding  in  and  continuing  such 
works  with  effect,  and  shall  and  will  form  and  work  the  said  clay-pits  as  near 
together  as  possible,  so  as  to  cause  the  least  possible  waste  or  loss  of  clay,  and  shall 
and  will  get  and  raise  and  remove  all  the  clay  from  the  pits  so  to  be  opened  as 
aforesaid,  or  that  can  possibly  be  excavated  therefrom,  in  such  perfect  manner 
that  none  of  such  clays  be  left  remaining  therein,  except  so  much  of  the  commoner 
clays  as  will  be  necessary  for  the  secure  workings  of  the  pits ;  and  also  shall,  when 
about  to  open  any  new  pit  or  pits,  carefully  remove  the  top  stratum  or  bed  of  soil 
as  &r  as  the  same  may  be  found  useful  or  serviceable  for  the  purpose  of  vegetation, 
and  cause  the  same  to  be  laid  aside  in  distinct  heaps,  in  order  to  be  again  strewed 
upon  the  surface ;  And  also  that  he,  Watts,  shall,  after  the  opening  and  digging 
the  whole  of  the  clays  out  of  the  several  pits  so  to  be  worked  in  pursuance  of 
the  powers  hereby  granted  cause  the  same  in  reasonable  time  afterwards  to  be 
filled  in  and  levelled  in  the  usual  and  customary  manner,  so  far  as  the  gravel 
and  other  unserviceable  earth  or  clay  so  thrown  aside  will  admit  of  and  they  be 
enabled  so  to  do,  and  on  the  surface  of  the  said  soils  so  to  be  used  shall  and  will 
strew  the  earth  or  soil  which  at  the  opening  of  each  such  pit  shall  have  been  so 
thrown  aside  or  laid  in  heaps  pursuant  to  the  last-mentioned  covenant  in  that 
behalf ;  And  also  that  he,  Watts,  shall  safely  convey  down  from  the  surface  into 
all  or  any  of  the  clay-pits  so  to  be  dug  and  worked,  such  persons  as  Lord 
Clifford  or  his  agent  shall  at  any  time  name  for  the  purpose,  and  examine  whether 
the  same  are  worked  in  a  fair  and  workmanlike  manner,  &c. ;  and  shall  not  let, 
set,  &G^  any  part  of  the  demised  premises  without  the  consent  in  writing  of  Lord 
Clifford,  &c. ;  And  also  that  he,  Watts,  his  executors,  &c.,  shall  and  will  dig,  or 
cause  and  procure  to  be  dug  and  removed  from  the  lands  of  Lord  Clifford,  his 
heirs,  &c.,  in  pursuance  of  the  grant  or  demise  hereby  made,  an  aggregate  amount 
of  not  less  than  1000  tons,  nor  a  larger  quantity  than  2000  tons,  of  pipe  or 
potter's  clay  in  each  and  every  year  of  the  term  hereby  granted.  Then  followed 
a  covenant  to  keep  and  produce  books  of  account,  &c.,  a  proviso  for  re-entry  in 
case  of  default  in  payment  of  the  2s.  6^.  and  Qd.  per  ton  in  respect  of  all  merchant- 
able  clay  got  from  any  of  the  lands  demised,  or  in  making  satisfaction  for  surface 
damage,  and  a  covenant  for  quiet  enjoyment 

First  breach, — ^that  the  defendant  had  not  made  trials  for  clay 
according  to  his  covenant. 

Second  breach, — ^that  the  defendant  had  not  dng  an  aggregate 
amount  of  not  less  than  1000  tons  of  pipe  and  potter's  day  in 
each  year  of  the  demise  that  had  elapsed,  by  reason  whereof,  &c 

Fleas,  to  the  first  breach,  payment  into  court  of  40«.  To  the 
second  breach,  for  defence  on  equitable  grounds,  that  the  defendant 

could  not  at  any  time  during  the  period  of  the  said  term,  dig  an 
VouV.  3B  2 
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1870       aggregate  amount  of  not  less  than  1000  tons  of  pipe  and  potter's 
Olotobd     clay  in  each  year  of  the  demise,  according  to  his  covenant,  because 

Wattb  ^^^  ^^  ^^^  ^^  ^^  ^^^  0^  ^^^  demise,  nor  had  there  been  at  any 
time  since^  existing  upon  or  under  the  said  lands  upon  or  under 
which  the  defendant  was  entitled  to  dig  by  virtue  of  the  deed, 
1000  tons  of  pipe  and  potter's  clay  or  either  of  them  within  tha 
meaning  of  the  covenant ;  and  the  performance  of  the  said  cove- 
nant by  the  defendant  had  always  from  the  time  of  the  makings 
thereof  been  impossible ;  and  at  the  time  of  the  making  of  the 
said  covenant  such  impossibility  was  unknown  to  the  defendant^ 
and  he  had  no  reasonable  means  of  knowing  or  ascertaining  the 
same. 

Beplication  to  the  first  plea,  damages  ultrlL    Joinder  of  issue 
on  the  second  plea,  and  demurrer.    Joinder. 

Kififfdon,  Q.C.  (Trevdyan  with  him),  in  support  of  the  demurrer* 
The  effect  of  the  indenture  is  to  demise  the  clay  under  the  lands 
in  question,  with  a  licence  to  dig  and  work  it.    There  being  no 
minimum  rent  reserved  by  the  deed,  the  plaintiff  can  get  no  com- 
pensation for  what  he  grants  unless  he  can  obtain  it  under  the 
covenant  which  forms  the  subject  of  the  second  breach  in  the  decla- 
ration.   Whether  it  be  regarded  in  a  legal  or  an  equitable  point  of 
view,  the  covenant  is  a  positive  engagement  on  the  part  of  the 
defendant  that  he  will  dig  or  cause  to  be  dug  an  aggregate  amount 
of  not  less  than  1000  tons  of  pipe  or  potter's  clay  in  each  year  of 
the  term,  or  pay  the  stipulated  amount  of  royalty ;  and  it  is  no 
answer  for  him  to  say  that  there  was  no  clay  to  be  dug :  Barker  v. 
nodg8(m{l) ;  Marquis  of  Bide  v.  Tliompson  (2) ;  Hills  v.  8uffhrue(S) ; 
Hale  V.  Bawson.  (4)     This  is  merely  a  mode  of  stipulating  for  a 
minimum  rent.    In  Taylor  v.  Caldwell  (5)  the  parties  were  con- 
tracting with  reference  to  a  state  of  things  in  existence  at  the  time 
the  contract  was  made,  and  therefore  that  case  has  no  material 
bearing  on  this.    But  Blackburn,  J.,  in  the  course  of  the  judgment, 
says  (6) :  "  There  seems  no  doubt  that,  where  there  is  a  positive 

(1)  3  M.  &  S.  267.  (5)  3  B.  &  S.  826 ;  32  L.  J.  (Q.B.> 

(2)  18  M.  &  W.  487.  164. 

(3)  15  M.  &  W.  253.  (6)  3  B.  &  S.  at  p.  833;  32  L.  J. 

(4)  4  0.  B.  (N.  S.)  85 ;  27  L.  J.  (Q.B.)  at  p.  166. 
(O.P.)  189. 


VOL-  v.]  TBINITT  TEBM,  XXXTH  VICT.  581 

contract  to  do  a  thing  not  in  itself  unlawful,  the  contractor  must        1870 
perform  it  or  pay  damages  for  not  doing  it,  although,  in  conse-    clutosd 
quence  of  unforeseen  accidents,  the  performance  of  his  contract      vfjorB. 
has  become  unexpectedly  burthensome,  or  even  impossible."    The 
cases  in  equity  all  tend  to  shew  that  this  plea  would  be  no  answer 
in  equity ;  see  Smith  v.  Morris  (1) ;  Phillips  v.  JoTies  (2) ;  Bidf;- 
way  y,  Bnmfd.  (3) 

Joshua  Winiams,  Q.O.  {R  T.  Ccle,  Q.O.,  witb  him),  contra.  The 
object  of  the  covenant  in  question  was  merely  to  regulate  the  mode 
of  working  the  clay,  if  any  existed,  not  to  operate  as  a  reservation 
of  a  minimum  rent,  to  be  paid  whether  there  was  clay  or  not. 
In  the  absence  of  clay,  there  was  nothing  upon  which  the  covenant 
could  operate.  The  circumstance  of  the  deed  containing  no  power 
for  the  defendant  to  determine  it  before  the  expiration  of  the 
twelve  years  shews  that  it  was  meant  to  expire  when  there  was  no 
longer  any  merchantable  clay  to  work.  Though  the  substance  of 
the  contract  in  Marquis  of  Bute  v.  Thompson  (4)  was  the  sale  of 
coal,  a  fixed  rent  was  reserved,  which  was  payable  whether  coal 
was  worked  or  not  In  Com.  Dig.  Covenant  (F.)  it  is  said :  ^'  If 
the  foundation  of  a  covenant  fails,  the  covenant  also  fails."  So,  in 
Fothier  on  Obligations,  vol.  i.  p.  79,  citing  1.  85,  ff.  de  Beg.  Jur.,  it 
is  said :  ^'  For  an  act  to  be  the  object  of  an  obligation,  it  is  necessary 
that  it  should  be  possible ;  for,  impossibilium  nulla  obh'gatio  est' 
Again,  in  Sheppard's  Touchstone,  p.  164, 7th  ed.,  it  is  said :  *^  If  tlie 
thing  to  be  done  by  a  covenant  be  in  the  nature  of  it  impossible, 
the  covenant  is  void ;  and  therefore  it  is  that,  if  a  man  covenant  to 
go  to  Borne  in  three  days,  or  the  like,  the  covenant  is  void."  But 
Mr.  Preston  adds:  '^  A  condition  is  void  when  it  stipulates  for  an 
act  which  is  impossible ;  but  it  should  seem  that^  if  a  man  covenant 
to  do  an  impossible  act,  as,  to  go  to  Borne  in  twenty-four  hours,  an 
€u;tion  may  be  maintained  upon  the  covenant,  though  the  damages 
may  be  merely  nominal."  All  the  cases  cited  on  the  other  side 
are  distinguishable  in  this,  that  the  thing  contracted  to  be  done 
was  not  impossible.    Quarrington  v.  Arthur  (5)  is  in  favour  of  the 

(1)  2  Bro.  0.  C.  311.  (3)  Kay,  627. 

(2)  9  SimoDis,  619.  (4)  13  M.  ^  W.  487. 

(6)  10  M,  ^  W.  336. 
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1870       defendant's  view.    "Where  a  covenant  becomes  impossible  of  per- 
CLiFroiiD     fonnance  by  the  act  of  God  or  the  act  of  the  law,  the  covenantor 
Wms,      is  excused:  Doe  d.  Marquis  of  Anglesea  v.  Churchwardens  of 
Bugdy  (1) ;  Taylor  v.  CaUweK  (2) 
Kingdofiy  Q-C,  in  reply, 

WiLLES,  J.  This  is  an  action  upon  a  demise  or  grant  by  Lord 
Clifford  to  Watts  of  certain  mines,  pits,  &c.,  of  clay,  by  which 
demise  the  rent  was  made  payable  at  a  certain  rate  per  ton  upon 
the  clay  raised :  and  the  indenture  contained,  amongst  others,  a 
covenant  that  Watts  shall  work  and  make  trials  for  clay  under  the 
lands  in  question.  The  first  breach  is  foimded  upon  that  covenant ; 
and  in  respect  of  that  the  defendant  has  paid  40s.  into  court. 
The  indenture  also  contains  a  covenant  that  Watts  shall  dig  and 
raise  from  the  land  an  aggregate  amount  of  not  less  tlian  1000 
tons,  or  more  than  2000  tons,  of  pipe  or  potter's  clay  in  each  year 
of  the  term.  The  term  granted  was  twelve  years ;  and  for  the 
pipe  or  potter's  clay  the  defendant  was  to  pay  a  royalty  of  2b,  6d. 
per  ton.  The  breach  assigned  on  that  covenant  is  that  with 
which  we  have  to  deal  on  this  occasion :  it  is,  that  the  defendant  has 
not  dug  an  aggregate  amount  of  not  less  than  1000  tons  of  pipe 
and  potter's  clay  in  each  year  of  the  demise.  The  plea,  the 
validity  of  which  is  now  in  question,  is,  that  the  defendant  could 
not  dig  1000  tons  of  clay  each  year  according  to  his  covenant, 
because  there  was  not  at  the  time  of  the  demise  nor  since  existing 
under  the  lands  1000  tons  of  such  day,  that  the  performance  of 
the  covenant  had  always  been  impossible,  and  that  such  impossi- 
bility was  unknown  to  the  defendant  at  the  time,  and  he  had  no 
reasonable  means  of  knowing  or  ascertaining  the  same.  To  that 
plea  there  is  a  demurrer.  It  is  obvious  that  this  plea  may  be 
considered  from  two  points  of  view.  First,  with  reference  to  the 
abstract  question  whether  a  covenant  to  perform  an  impossibility 
is  or  is  not  valid  in  point  of  law, — whether  the  covenantor  can  set 
up  such  impossibility  from  the  beginning  as  an  answer  to  a  breach, 
or  must  pay  damages,  which^  according  to  Mr.  Preston  (3),  may 
only  be  nominaL    The  second,  and  with  reference  to  this  case  the 

(1)  6  Q.  B.  107.  (2)  3  B.  &  S.  826 ;  82  L.  J.  (Q.B.)  164. 

(3)  Shep.  Touch,  by^  Preston,  7th  ed.  164. 
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most  important,  consideration  appears  to  me  to  arise  from  the  1870 
question  whether  the  defendant  has  by  this  covent^nt  contracted  to  Cuffobd 
perform  an  impossibility,  or  whether  the  true  meaning  of  the  -v^/tm. 
covenant,  construing  it  by  the  rest  of  the  deed,  is,  not  that  the 
defendant  undertakes  to  get  the  stipulated  quantity  of  clay  whether 
it  be  there  or  not,  or  to  pay  the  stipulated  tonnage  as  if  the  clay 
had  been  raised,  but  rather,  dealing  with  it  as  subsidiary  to  the 
main  object  of  the  demise,  that  he  will  raise  such  pipe  or  potter's 
clay  as  may  be  found  under  the  land,  at  the  rate  and  price  specified. 
If  the  latter  be  the  true  construction  of  the  covenant,  it  is  not  an 
independent  covenant  to  do  the  thing  contracted  for,  whether 
possible  or  not,  but  only  a  stipulation  as  to  the  rate  at  which  that 
is  to  be  done  which  both  parties  at  the  time  contemplated.  Ac- 
cording to  that  construction  of  the  covenant,  the  plea  is  a  good 
defence  to  the  second  breach.  And  this  is  the  view  to  which,  after 
the  best  consideration  I  am  able  to  bring  to  the  case,  and  after 
having  heard  the  very  learned  arguments  on  both  sides^  my  opinion 
inclines. 

The  deed,  without  any  recital,  witnesses  that  Lord  Clifford,  in  con- 
sideration  of  the  rent,  payments,  covenants,  c&c,  demised  to  Watts 
the  mines,  pits,  &c.,  of  clay  under  certain  lands  particularly  described. 
It  then  proceeds  to  grant  Watts  a  license  to  enter  upon  the  land 
to  dig  and  search  for  clay  and  to  make  pits,  &c.,  with  rights  of 
way  for  carrying  it  away,  &c.,  subject  to  compensation  for  damage. 
Then  comes  the  habendum, — ^to  have,  hold,  &c.,  the  said  mines, 
&c.,  of  pipe  and  potter's  or  other  clay,  with  the  powers  thereby 
granted,  for  twelve  years;  and  to  have  and  to  hold  all  and  every 
the  said  beds  or  veins  of  clay  that  shall  be  found  and  raised  within 
the  term  out  of  any  part  of  the  land  so  authorized  to  be  worked, 
unto  Watts,  his  executors,  &a,  unto  his  and  their  own  use.  So 
far  we  are  dealing  with  the  demising  part  of  the  instrument,  which 
refers  to  specific  lands  and  to  specific  clay  which  is  believed  by 
both  parties  to  be  under  the  lands  described  at  the  time.  The 
whole  scope  of  the  contract  is  that  the  defendant  shall  take  that 
clay.  Whether  the  speculation  would  turn  out  to  be  a  profitable 
one  to  the  tenant  or  not  was  uncertain.  So  far  it  was  natural  that 
he  should  take  the  risk.    But  the  question  is  whether  we  are 
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1B70  justified  in  importing  another  element  into  a  bargain  like  this,  yiz. 
CuyyoBD  '  a  warranty  by  the  tenant  that  clay  shall  be  found,  or  an  under- 
Watto.  taking  to  pay  for  the  quantity  stipulated  for  whether  found  or  not 
The  provision  for  payment  follows  in  the  reddendum,  by  which 
Watts  is  to  pay  Lord  Clifford,  "in  respect  of  all  pipe  and  potter^s 
clay  being  to  be  dug,  got,  or  obtained  £rom  or  under  the  surface  of 
any  of  the  lands,  2d.  6d.  per  ton,"  and  6d.  per  ton  for  other  day,  to 
be  paid  half-yearly ;  and  Watts  was  further  to  pay  100?.  per  acre 
for  any  land  which,  haying  been  worked,  should  not  be  restored  to 
a  state  fit  for  agricultural  purposes.  The  indenture  then  proceeds 
in  the  ordinary  way  to  the  covenants  on  the  part  of  the  tenant. 
Watts  covenants  with  Lord  Clifford  for  payment  of  the  rent,  and  that 
he  will  cause  all  the  clay  raised  to  be  conveyed  by  a  certain  canal 
at  rates  provided  for  by  the  lease.  Then  follow  covenants  for 
making  satisfaction  for  surface  damage,  and  for  payment  of  a  kind 
of  rent  to  the  tenants  for  land  required  for  the  working  of  the  pits ; 
a  covenant  that  Watts  will  during  the  continuance  of  the  term 
work  and  make  trials  for  clay  in  and  under  the  land  according  to 
the  best  and  most  improved  methods,  &c.,  which  is  the  subject  of 
the  first  breach.  Then  comes  a  covenant  that  the  lessee  will 
do  the  least  possible  damage  to  the  land,  after  which  follows 
the  covenant  in  question, — and  also  that  Watts,  his  executors, 
&c.,  shall  dig  and  remove  from  the  land  demised  **  an  aggregate 
amount  of  not  less  than  1000  tons,  nor  a  larger  quantity  than 
2000  tons,  of  pipe  or  potter's  day  in  each  and  every  year  of 
the  term  hereby  granted."  Then  comes  a  covenant  to  keep 
accounts  of  all  clay  raised :  and  the  remainder  of  the  deed  may  be 
dismissed  with  this  observation,  that  there  is  no  stipulation  that 
the  tenant  shall  pay  any  sleeping  rent  or  minimum  rent,  or  any 
rent  in  the  event  of  no  clay  being  raised  during  the  term,  or  not 
being  there  to  be  raised,  nor  any  provision  for  putting  an  end  to 
the  term  in  case  the  clay  should  be  exhausted.  The  result  to  my 
mind  is,  that  the  covenant  upon  which  the  second  breach  is 
assigned  is  one  of  a  series  of  subsidiary  covenants  introduced  for 
the  purpose  of  carrying  out  the  substantial  object  and  intention  of 
the  parties,  viz.  that  Watts  should  have  the  right  during  the  term 
of  working  out  all  the  clay  under  the  land,  and  pay  for  it  at  the 
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prices  specified  per  ton;  and  this  subsidiary  covenant  deals  with       1870 
the  rate  at  which  the  clay  is  to  be  worked  out.     The  bare  state-    Gufvobd 
ment  of  the  provisions  of  the  deed  leads  me  to  the  conclusion  that      Watn. 
the  tenant  never  intended  to  warrant  that  there  was  clay  upon  the 
land,  and  that  neither  party  contemplated  that  he  should,  in  the 
«vent  of  no  clay  being  found  there,  at  all  events  pay  a  minimum 
fixed  rent  during  the  term.     It  is  a  bare  stipulation  as  to  the  rate 
of  payment  for  the  day  which  should  be  raised.    That  appears  to 
me  to  be  the  natural  and  ordinary  construction  of  the  covenant 
when  read  by  the  light  of  the  context.     It  turned  out  that  there 
was  no  day  of  the  descriptions  mentioned  on  the  land.    The 
<M)venant»    therefore,    became    inapplicable,  and    has    not    been 
broken. 

It  may  be  that  the  allegations  in  the  plea  are  untrue.  That, 
however,  we  are  preduded  from  considering :  for  the  puipose  of 
the  demurrer,  we  must  assume  the  plea  to  be  true.  It  may  be 
that  the  defendant  has  taken  upon  himself  the  burthen  of  search- 
ing for  clay,  and  of  proving  at  the  trial  that  he  has  searched  so 
effectually  that  day  must  have  been  discovered  if  it  had  existed, 
and  so  establishing  the  impossibility  of  performance  of  this  cove- 
nant by  reason  of  there  being  no  clay  to  be  found.  But,  for  the 
purpose  of  the  construction  of  the  covenant,  we  must  assume  that 
there  was  none.  Cases  may  be  conceived  in  which  a  man  may 
cindertake  to  do  that  which  turns  out  to  be  impossible,  and  yet  he 
may  still  be  bound  by  his  agreement.  I  am  not  prepared  to  say 
that  there  may  not  be  cases  in  which  a  man  may  have  contracted 
to  do  something  which  in  the  present  state  of  scientific  knowledge 
may  be  utterly  impossible,  and  yet  he  may  have  so  contracted  as 
to  warrant  the  possibility  of  its  performance  by  means  of  some  new 
discovery,  or  be  liable  in  damages  for  the  non-performance,  and 
cannot  set  up  by  way  of  defence  that  the  thing  was  impossible. 
But,  before  we  arrive  at  such  a  condusion,  we  must  be  satisfied, 
if  no  other  reasonable  construction  suggests  itself  that  the  party 
really  did  intend  to  warrant  that  to  be  possible  which  was  impos- 
4aible.  The  authorities  relied  on  for  the  plaintiff  appear  to  me  to 
be  cases  where  a  man  either  undertook  to  do  a  thing  which  was 
possible  at  the  time,  but  which  without  any  fault  of  his  adversary 
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1870  became  afterwards  impossible,  or  where  he,  notwithstanding  the 
~  Clutobd"^  thing  was  impossible  of  performance,  took  upon  himself  to  warrant 
^  **  that  it  should  be  possible.  Barker  y.  Hodgson  (1)  was  a  case 
where  the  charterer  of  a  ship  had  covenanted  to  send  a  carga 
alongside  at  a  foreign  port,  but,  in  consequence  of  the  prevalence 
of  an  infectious  disorder  at  the  port,  all  public  intercourse  was  pro* 
hibited  by  the  authorities  of  the  place ;  and  yet  he  was  held  to  be 
responsible  in  damages  for  the  non-performance  of  his  covenant.  If 
the  intercourse  with  the  foreign  port  had  been  prohibited  by  the  law 
of  this  country,  the  act  would  have  been  illegal,  and  the  defendant 
would  have  been  excused,  not  because  he  could  not,  but  because 
he  ought  not  to  do  it  But,  where  the  performance  of  the  thing 
covenanted  to  be  done  is  not  made  impossible  by  the  law  of  this 
country,  the  case  falls  within  the  principle  laid  down  in  the  leading 
case  of  Paradine  v.  Jane  (2),  where  the  defendant,  in  an  actioB 
for  rent,  sought  to  excuse  himself  by  reason  of  his  having  been 
expelled  from  the  premises  by  alien  enemies,  and  his  plea  was  held 
insufficient.  The  material  resolution  of  the  Court  was,  that 
^'  where  the  law  creates  a  duty  or  charge,  and  the  party  is  disabled 
to  perform  it,  without  any  default  in  him,  and  hath  no  remedy 
over,  there  the  law  will  excuse  him ;"  but,  "  when  the  party  by  his 
own  contract  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good  if  he  may,  notwithstanding  any  accident  by 
inevitable  necessity,  because  he  might  have  provided  against  it  by 
his  contract;  and,  therefore,  if  the  lessee  covenant  to  repair  a 
house,  though  it  be  burnt  by  lightning,  or  thrown  down  by  enemies, 
yet  he  ought  to  repair  it"  Where  a  thing  becomes  impossible  of 
performance  by  the  act  of  a  third  person,  or  even  by  the  act  of 
God,  its  impossibility  affords  no  excuse  for  its  non-performance :  it 
is  the  defendant's  own  folly  that  has  led  him  to  make  such  a  bar» 
-gain,  without  providing  against  the  possible  contingency.  In  the 
present  case,  if  the  allegations  in  the  plea  be  true,  there  was 
nothing  upon  which  the  covenant  could  attach  at  the  time  it  was 
entered  into.  Hills  v.  Sughrue  (3)  has  no  application,  for  another 
reason.     There,  the  charterer  by  his  contract  warranted  that,  the 

(1)  3  M.  &  S.  267.  (2)  Aleyn,  26: 

(3)  15  M.  &  W.  253. 
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ship  beisg  ready  to  take  a  cai^o  of  guano  at  Ichaboe,  he  would  i^q 
there  provide  her  with  a  full  cargo.  The  impossibility  of  obtaining  ~  ~~ 
a  cargo  there  was  no  excuse  for  the  non-performance  of  his  contract  ^  «^ 
That  case,  therefore,  falls  within  the  second  category  of  cases, 
where  the  defendant  had  warranted  the  possibility  of  doing  the 
thing  contracted  for.  It  remains  only  to  deal  with  Marquis  of 
Bute  V.  Thompson.  (1)  There,  by  the  express  terms  of  the  con- 
tracty  the  lessee  covenanted  absolutely  to  raise  a  given  quantity  of 
coal  in  each  year,  or  to  pay  a  minimum  rent  which  should  repre- 
sent the  minimum  amount  of  coal  agreed  to  be  worked :  and,  the 
lessee  failing  to  raise  the  stipulated  quantity  of  coal,  he  was  held 
bound  at  all  events  to  pay  the  minimum  rent.  The  judgment  of 
the  Court  is  very  short,  and,  but  for  the  facts,  might  possibly  be 
taken  to  bear  the  construction  put  upon  it  by  Mr.  Eingdon,  viz. 
that  the  lessee  was  bound  to  perform  his  covenant  whether  there 
was  coal  to  be  found  or  not.  The  judgment,  however,  must  be 
read  with  reference  to  the  subject-matter  with  which  the  Court 
was  dealing ;  and,  so  reading  it,  it  is  plain  that  the  Court  construed 
the  covenant,  not  as  a  stipulation  exhausting  itself  upon  the  first 
branch  as  to  the  raising  of  the  coal,  but  as  an  alternative  covenant 
to  secure  the  lessor  at  all  events  a  minimum  rent  during  the  term, 
whether  or  not  coal  was  worked  or  was  there  to  be  worked.  There 
is,  however,  no  such  covenant  here.  There  is  only  a  covenant  to 
work  out  all  the  clay  under  the  land,  and  this  covenant  was  not 
broken  by  the  defendant's  failure  to  work  clay  if  none  was  to  be 
found  there.  I  therefore  think  the  defendant  is  entitled  to 
judgment. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  result 
of  a  decision  in  favour  of  the  plaintiff  would  be  to  give  him  a 
fixed  minimum  rent  when  he  has  not  covenanted  for  it ;  I  do  not, 
however,  express  any  opinion  as  to  what  would  be  the  measure  of 
damages  for  a  breach  of  this  covenant.  Taking  the  whole  of  the 
deed  together,  I  confess  I  do  not  think  it  admits  of  such  a  construc- 
tion. Seeing  the  part  of  the  indenture  in  which  the  covenant  in 
question  is  found,  it  seems  to  me  that  it  means  no  more  than  it 

(1)  13  M.  &  W,  487. 
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1870  expresses  by  necessary  implication,  viz.  that  the  lessee  shall  work  a 
Clifvobd  given  quantity  of  clay,  if  day  be  found  in  the  land.  It  is  the  day 
Watts.  ^^  ^^®  lB,nd  which  is  the  subject  of  the  grant.  Any  other  construc- 
tion would,  I  think,  defeat  the  apparent  intention  of  the  parties. 
The  covenant  is  based  on  the  assumption  that  there  was  clay  there* 
It  was  impossible  to  perform  it  unless  there  was ;  and  the  cove- 
nantor did  not  undertake  to  perform  an  impossibility,  but  merely 
to  dig  and  remove  such  day  as  should  be  found  in  the  land,  to 
the  extent  stipulated  for.  If  there  was  nothing  upon  which  the 
covenant  could  attach,  it  fails.  There  is  nothing  in  the  deed  which 
amounts  to  a  warranty.  The  whole  scope  of  it  was  that  the  plaintiff 
should  receive  a  royalty  on  the  clay,  if  found.  K  the  failure  to  find 
clay  of  the  description  mentioned  was  the  result  of  the  defendant's 
omission  to  make  proper  searches,  the  grantor  has  his  remedy. 
My  Brother  Willes  has  so  fully  gone  into  the  several  covenants 
in  the  deed,  and  distinguished  the  cases  dted  from  the  present, 
that  I  do  not  think  it  necessary  to  say  more.  I  will  merely 
add  that,  in  the  case  of  Marquis  of  Bute  Y.Thompson  (1),  there 
was  a  covenant  for  a  minimum  rent,  whether  coal  was  got  or  not. 
That  rent  was  clearly  payable  whether  the  coal  existed  or  was 
searched  for  or  not.  There  is  no  such  covenant  here.  In  truth, 
the  plaintiff  is  seeking  by  this  action,  so  far  as  the  second  breadi 
is  concerned,  to  get  something  he  has  not  contracted  for. 

Brett,  J.  I  think  it  is  not  competent  to  a  defendant  to  say 
that  there  is  no  binding  contract,  merely  because  he  has  engaged 
to  do  something  which  is  physically  impossible.  I  think  it  will  be 
found  in  all  the  cases  where  that  has  been  said,  that  the  thing 
stipulated  for  was,  according  to  the  state  of  knowledge  of  the 
day,  so  absurd  that  the  parties  could  not  be  supposed  to  have 
so  contracted.  But  here  both  parties  might  well  have  supposed 
that  there  was  clay  under  the  land.  They  agree  on  the  assump- 
tion that  it  is  there ;  and  the  covenant  is  applicable  only  if 
there  be  clay ;  it  does  not  amount  to  a  warranty  on  the  part  of 
the  grantee  that  there  was  clay,  or  to  an  engagement  to  pay  the 
royalty  although  it  should  turn  out'  that  there  was  none.    I  will 

(1)  13  M.  &  W.  487. 
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merely  add  a  word  upon  the  case  of  Hilb  v.  Sughrue.  (1)    There,        1870 
the  contract  was  that  the  ship  should  proceed  to  Ichaboe,  and    Ouftobd" 
the  charterer  engaged  to  furnish  there  a  full  cargo  of  guano,      yflim. 
There  was  nothing  unreasonable  or  unusual  in  such  a  contract ; 
and  it  was  clearly  no  answer  for  the  charterer  to  say  that  there 
was  no  guano  at  the  island  when  the  ship  arrived  there.    I  agree 
that  there  must  be  judgment  for  the  defendant. 

Jvdgmentfor  the  defendant. 

Attorneys  for  plaintiflf :  Ward,  Mills,  &  Witham. 
Attorney  for  defendant:   /.  Tarde,  for  Whidbome  dt  Tozer^ 
Teignmovih. 


DE  NICHOLLS  v.  SAUNDERS  and  Akother.  j^,^  23. 

Landlord  and  Tenant — Mortgage — Paym/ent  of  Rent  to  Mortgagor  Itfore  it 

become  due — i  Anne,  c,  16. 

B.y  having  leased  his  land  to  the  plaintiff  at  a  rent  payable  quarterly,  sabse- 
quently  mortgaged  the  land  to  the  defendants,  who  allowed  B.  to  remain  in  receipt 
of  the  rent.  Sabsequently  to  the  mortgage,  B.  applied  to  the  plaintiff,  who  was 
not  aware  of  the  mortgage,  to  pay  him  a  year's  rent  in  advance,  and  the  plaintiff 
did  so.  After  the  payment^  and  before  the  rent  had  become  due,  the  defendants 
gave  notice  to  the  plaintiff  to  pay  the  rent  to  them,  and  the  plaintiff  refusing  to 
pay  it,  the  defendants  distrained  for  it : — 

JSdd,  in  an  action  for  an  illegal  distress,  that  payment  of  the  rent  before  it 
became  due  was  not  a  good  payment  as  against  the  defendants,  the  mortgagees, 
and  that  the  plaintiff  was  still  liable  to  pay  them  the  rent 

Action  for  wrongful  entry  and  wrongful  distress.  By  consent, 
and  by  order  of  Keating,  J.,  the  following  case  was  stated  without 
pleadings  for  the  opinion  of  the  Court : — 

1.  On  the  1st  day  of  May,  1865,  Charles  Bauman  held  the 
houses  and  premises  Nos.  15  and  17,  Glasshouse  Street,  in  the 
county  of  Middlesex,  as  the  lessee  in  possession  under  a  lease 
from  Leonard  Wild  Lloyd  to  Bauman  for  the  term  of  fifty-five 
and  a  quarter  years  from  the  24th  day  of  June,  1864,  the  ultimate 
reversion  in  fee  of  such  premises  expectant  on  the  determination 
of  such  lease,  and  of  divers  other  mesne  leases  thereof,  then  and 
still  being  vested  in  the  Crown. 

(1)  15  M.  ft  W.  263. 
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1870  2.  By  an  indenture  of  lease  dated  and  made  the  1st  day  of  May, 

D«  NicHOLLs  ISSSy  and  made  between  Bauman  of  the  one  part,  and  the  plaintiff 
Bac^.  0^  *e  ^tJ^^^  Pa>*'  Bauman,  then  being  possessed  of  the  premises  by 
viilue  of  the  first-mentioned  lease,  demised  the  same  to  the  plain* 
tiff  for  the  term  of  fifty-five  years  from  the  24th  day  of  June,  1864, 
at  the  rent  of  150Z.  payable  for  the  first  three-quarters  of  a  year, 
and  the  yearly  rent  of  330/.  for  and  during  all  the  residue  of  such 
term,  such  rents  being  reserved  and  made  payable  by  equal 
quarterly  payments  on  the  four  usual  quarter-days,  and  the  plain- 
tiff entered  on  the  premises  forthwith  by  virtue  of  such  demise, 
which  is  still  subsisting  and  in  full  force. 

3.  By  an  indenture  of  demise  dated  and  made  the  21st  day  of 
June,  1865,  and  made  between  Bauman  of  the  one  part,  and  the 
defendants  of  the  other  part,  Bauman  demised  the  premises  to  the 
defendants  for  the  residue  of  the  term  of  fifty-five  and  a  quarter 
years  from  the  24th  day  of  June,  1864,  less  ten  days,  by  way  of 
mortgage  for  securing  to  the  defendants  the  payment  of  19002L  and 
interest. 

4.  The  defendants  did  not  give  the  plaintiff  any  notice,  nor  did 
he  know  of  such  mortgage,  nor  tbat  Bauman  had  in  any  way  mort- 
gaged, charged,  or  incumbered  the  premises,  or  the  rents  thereof, 
or  his  interest  therein,  until  after  the  12th  day  of  March,  1869 
(when  the  plaintiff  made  the  payment  hereinafter  mentioned),  nor 
did  the  plaintiff  ever  attorn  to  the  defendants,  or  agree  to  pay  to 
them  the  rent  reserved  by  the  lease  from  Bauman  to  the  plaintiffl 

5«  The  plaintiff  continued  to  occupy  the  premises  under  the 
lease  from  Bauman,  and  to  pay  him  the  rent  thereby  reserved  as 
it  became  due  down  to  and  inclusive  of  Christmas,  1868. 

6.  On  the  12th  day  of  March,  1869,  Bauman  (representing  that 
he  was  in  temporary  need  of  cash)  requested  the  plaintiff  to  pay 
to  him  at  once  the  two  quarters'  rent  which  would  next  become 
due — that  is  to  say,  the  rent  for  the  quarter  which  would  expire 
on  the  25th  day  of  March  then  instant,  and  the  rent  for  the  quarter 
which  would  expire  at  Midsummer,  1869 ;  and  the  plaintiff,  be- 
lieving that  Bauman  remained  fully  entitled  to  receive  the  rents  of 
the  premises,  then  paid  him  a  sum  of  165Z.,  being  the  amount  of, 
and  being  intended  by  the  plaintiff  to  cover,  the  two  quarters*  rent 
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accordingly,  and  Banman  at  the  same  time  handed  to  the  plaintiff        1870 
his  written  receipt  and  discharge  for  the  sum.  Db  Niobolu 

7.  On  the  24th  day  of  March,  1869,  the  defendants*  solicitors    s^^xitoebs. 
sent  to  the  plaintiff  the  following  letter : — 

"  Sir, — On  behalf  of  the  mortgagee  from  Mr.  C.  Bauman  of  the 

premises  in  your  occupation  we  hereby  give  you  notice  to  pay  to 

us  the  rent  accrued  and  to  accrue  due  in  respect  thereof,  and  you 

will  be  liable  to  proceedings  if  you  pay  the  same  to  any  other 

person. 

"  Your  obedient  servants, 

"  Bouth  &  Stacey. 

8.  This  was  the  first  notice,  intimation,  or  knowledge  which  the 
plaintiff  re.ceived  or  had  of  Bauman  having  mortgaged,  charged, 
or  incumbered  the  premises,  or  the  rents  thereof,  or  his  interest 
therein,  and  by  the  plaintiff's  instructions  his  solicitor  immediately 
sent  the  following  reply : — 

"Dear  Sirs, — ^My  client,  Mr.  De  NichoUs,  has  called,  on  me  on 
the  subject  of  your  letter  of  this  day's  date.  It  appears  that 
recently,  at  the  request  of  Mr.  Bauman,  he  paid  him  half  a  year's 
rent  up  to  Midsummer  next.  It  is  a  pity  your  client  did  not  give 
notice  of  his  mortgage. 
"  The  receipt  for  the  rent  is  with  me,  if  you  would  like  to  see  it. 

"  Tours  truly, 

^^E.  Tyrrell  Lewis." 

9.  Bauman  was  duly  adjudicated  a  bankrupt  on  the  25th  of 
March  aforesaid. 

10.  Bauman  made  default  in  payment  of  the  principal  money 
and  interest  secured  by  the  mortgage,  and  the  defendants  became 
entitled  to  the  possession  of  the  premises,  and  to  the  receipts  of 
the  rents  thereof,  as  against  Bauman. 

11.  The  defendants  claiming  to  be  entitled  to  receive  from  the 
plaintiff  the  rent  for  the  quarter  expiring  at  Lady  Day,  notwith- 
standing the  payment  by  the  plaintiff  to  Bauman  of  the  sum  of 
165Z.  (under  the  circumstances  hereinbefore  mentioned),  and  the 
plaintiff  refusing  to  pay  the  amount  of  the  said  quarter's  rent  to 
the  defendants,  the  defendants,  on  the  4th  day  of  June,  1869, 
caused  a  distress  to  be  levied  on  the  plaintiff  s  goods  on  the  pre- 
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1870       mises  for  the  amount  of  such  quarter's  rent  and  the  costs  of  dis- 

Dx  NiGBOLLB  tress,  and  the  plaintiff  forthwith  and  by  the  authority  of  the 

SAU1IDIB8.    defendants  paid  the  amount  distrained  for  to  the  defendants' 

brokers  under  protest,  viz.  822.  10a.,  amount  of  rent  claimed,  and 

4Z.  7s.  6(2.,  costs  of  levy,  making  in  the  whole  86Z.  17a.  6(2.,  and  the 

brokers  withdrew  from  possession. 

12.  The  distress  was  in  all  respects  legally  made,  and  the  de* 
fendants  were  at  the  time  thereof  legally  entitled  to  make  the 
same,  unless  and  in  so  far  as  the  plaintiff's  previous  payment  to 
Bauman  under  the  circumstances  hereinbefore  mentioned  may 
hare  rendered  the  same  illegal. 

13.  On  the  22nd  day  of  June,  the  plaintiff  commenced  this 
action  against  the  defendants  for  making  such  distress 

The  Court  was  to  have  power  to  draw  inferences  of  fact,  and 
the  question  for  the  opinion  of  the  Court  was,  whether  the  distress 
was  lawfully  made  for  the  rent  of  the  quarter  expiring  at  Lady 
Day,  1869. 

MeUiahf  Q.O.  {Lucius  KeUy,  and  G.  F.  Blake,  with  him),  for  the 
plaintiff.  Prior  to  the  statute  4  Anne,  c.  16,  the  assignee  of  a 
reversion  could  not  recover  the  rent  until  the  tenants  had  attorned 
to  him;  that  statute  took  away  the  necessity  for  attornment, 
but  expressly  provided,  by  s.  10,  that  "no  tenant  shall  be  pre- 
judiced or  damaged  by  payment  of  any  rent  to  any  such  grantor 
or  conusor,  or  by  breach  of  any  condition  for  non-payment  of 
rent  before  notice  shall  be  given  to  him  of  such  grant  by  the 
conusee  or  grantee."  The  real  question  is,  whether  this  section 
renders  such  a  payment  as  was  made  in  this  case  valid  as  against 
the  mortgagee.  In  Moss  v.  OdUimore  (1)  Lord  Mansfield  said : 
"  Since  the  statute  the  conveyance  is  complete  without  attornment, 
but  there  is  a  provision  that  the  tenant  shall  not  be  prejudiced  for 
any  act  done  by  him  as  holding  under  the  grantor  till  he  has  had 
notice  of  the  deed.  Therefore  the  payment  of  rent  before  such 
notice  is  good."  And  in  Pope  v.  Biffffs  (2),  in  which  that  case  is 
referred  to,  Bailey,  J.,  said :  "  At  common  law  the  attornment  of 
the  tenant  would  have  been  necessary  to  entitle  the  mortgagee  to 

(1)  1  Doug.  279,  282.  (2)  9  R  &  C.  246,  252. 
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the  rents ;  but  the  effect  of  the  statute  4  Anne,  c.  16,  ss.  9,  10,  is       1S70 
to  place  a  tenant^  as  soon  as  he  has  notice  of  the  mortgage  deed,  Dk  Nichow 
in  the  same  situation  as  if  he  had  attorned  to  the  mortgagee,  with    g^  ^' 
this  exception,  that  he  is  not  to  be  prejudiced  by  any  act  done  by 
him  as  holding  under  the  grantor  until  be  has  had  notice  of  the 
mortgage  deed."    The  plaintiff  will  be  prejudiced  if  he  has  to  pay 
this  rent  over  again  to  the  defendant.    Lumley  y.  Eodg^on  (1)  is 
to  the  same  effect.    It  must  be  admitted  that  these  cases  still 
leave  open  the  question,  whether  the  payment  by  the  plaintiff  to 
Bauman  can  be  considered  a  payment  of  rent,  and  that  Clunks 
Ccue  (2)  is  rather  against  the  plaintiff. 

Manidiff   Q.O.  {Day  with  him),  for  the  defendants,  was  not 
called  on. 

WiLLSS,  J.    It  is  impossible  in  this  case  to  give  judgment 
otherwise  than  for  the  defendants.    The  question  is,  whether,  where 
there  has  been  an  assignment  of  a  reversion,  payment  of  rent  to 
the  assignor  before  rent-day  takes  away  the  rights  of  the  assignee 
to  the  rent  so  completely,  that  if  he  should  give  notice  before  rent- 
day  of  the  assignment  the  payment  would  still  be  good.    There 
would  be  an  obvious  injustice  in  that  even  if  the  payment  were  made 
before  the  assignment,  because  a  person  who  bought  the  reversion 
on  the  faith  that  the  rent  was  becoming  due  would  be  defeated  by 
a  transaction  between  the  landlord  and  tenant  of  which  he  had  no 
notice.    But  that  would  not  be  so  strong  a  case  as  this,  because  a 
release  by  the  landlord  of  all  rent  before  assignment  would  be 
good  against  an  assignee  of  the  reversion ;  but  this  is  a  case  in  which 
a  person  gets  an  assignment  of  the  reversion,  and  obtains  a  right 
to  give  notice  to  the  tenant  to  pay  the  rent  to  him  before  pay- 
ment is  made  to  the  assignor,  and  in  which,  therefore,  the  landlord 
had  no  power  to  accept  payment  or  give  a  release  at  the  time  the 
payment  was  made.    It  is  clear  that  the  common  law  authorities 
which  say  that  payment  before  notice  is  good  against  a  mortgagee, 
and  which  are  represented  by  Watta  v.  OfftieU  (3),  have  no  applica- 
tion to  the  present  case ;  they  apply  only  to  a  person  fulfilling 
his  obligation  to  one  who,  at  the  time  it  is  fulfilled,  is  the  apparent 
reversioner:  which  is  similar  to  payment  to  a  creditor  who  has 

(1)  16  East,  99.  (2)  10  Rep.  127.  (3)  Cro.  Jac.  192. 
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1870  assigned  the  debt  without  notice  to  the  debtor.  These  cases 
Db  N10HOLL8  depend  upon  a  rule  of  general  jurisprudence  not  confined  to  choses 
8Ai7n>iEB8  ^^  action,  though  it  seems  to  liaye  been  lost  sight  of  in  some  recent 
cases — viz.  that  if  a  person  enters  into  a  contract,  and,  without 
notice  of  any  assignment,  fulfils  it  to  the  person  with  whom  he 
made  the  contract,  he  is  discharged  from  his  obligation ;  that  is  a 
rule  which  is  declared  rather  than  enacted  by  4  Anne,  c.  16,  s.  10. 
That  statute  did  away  with  the  necessity  for  attornment,  but  pro- 
tected the  tenant  in  cases  where  he  had  paid  the  rent  due  from 
him  before  notice  of  the  assignment ;  this  provision  of  the  statute, 
however,  clearly  applies  to  the  fulfilment  of  an  obligation  to  pay 
rent  imposed  by  the  lease.  There  has  been  no  such  payment  here, 
for  payment  of  rent  before  it  is  due  is  not  a  fulfilment  of  the 
obligation  imposed  by  the  covenant  to  pay  rent^  but  is,  in  fact^  an 
advance  to  the  landlord,  with  an  agreement  that  on  the  day  when 
the  rent  becomes  due  such  advance  shall  be  treated  as  a  fulfilment 
of  the  obligation  to  pay  the  rent.  The  receipt  of  the  rent  could 
not  be  treated  here  as  a  discharge  by  the  landlord,  because  by 
assigning  the  reversion  before  the  rent  was  received  by  him  he  had 
parted  with  the  power  of  giving  such  a  discharge.  The  plaintiff 
lent  his  money  on  a  contract,  which  was  under  an  implied  condition 
that  tlie  landlord  should  continue  entitled  to  the  rent  at  the  time  it 
became  due,  and  able,  therefore,  then  to  give  the  plaintiff  a  valid 
discharge. 

Keating  and  Montague  Smith,  JJ.,  concurred. 

Jvdffmenifor  the  defendards. 

Attorney  for  plaintiff:  E,  T.  Lewis. 
Attorneys  for  defendants :  BoiUh  dk  Btaeey. 


YOL.  v.]  TRINITY  TERM,  XXXIH  VICT.  595 


LEATHLEY  and  Others  v.  SPYER. 

1870 

Guarantee — Benevxd — Construction  wUh  reference  to  surrounding  Circumstances      j^^^g  28. 

— Partner — Broker  at  LloycPs,  — — 

J.  S.  beiog  desirous  of  canying  on  business  as  an  insurance-broker  at  Lloyd's, 
which  by  the  rules  of  that  association  he  could  only  do  on  being  admitted  a  sub- 
scriber and  giving  security  to  the  committee  of  Lloyd's,  the  defendant  and  another 
person,  in  March,  1858,  addressed  the  following  letter  to  the  committee : — **  We  each 
of  us  hereby  hold  ourselves  responsible  to  the  extent  of  750^.  for  any  debts  that  J.  S. 
(who  has  applied  to  your  committee  to  be  admitted  a  subscriber  of  your  institu- 
tion, to  enable  him  to  act  as  an  insurance-broker,)  may  contract  in  his  capacity  of 
such  broker,"  for  two  years  from  this  date,  and  till  notice.  J.  S.  was  therefore 
admitted  and  acted  as  a  broker  on  his  own  sole  account  until  January,  1860,  when 
he  took  H.  into  partnership,  with  the  knowledge  of  his  sureties. 

In  April,  1860,  the  defendant  and  his  co-surety  gave  notice  to  the  committee 
for  the  discontinuance  of  the  guarantee ;  but,  upon  being  informed  that  J.  S.  could 
not  be  allowed  to  remain  a  member  of  Lloyd's  without  security,  they,  on  the  17th 
of  that  month,  addressed  the  committee  as  follows : — "  The  letter  we  addressed 
to  you  under  date  of  the  11th  instant,  notifying  the  putting  an  end  to  our  guaran- 
tee dated  24th  March,  1858,  on  behalf  of  J.  S.,  we  now  hereby  withdraw,  and 
declare  that  such  guarantee  shall  continue  in  force  upon  the  same  terms  and 
conditions  as  are  mentioned  in  such  guarantee." 

By  the  rules  of  Lloyd's  one  member  only  of  a  firm  is  allowed  to  act  as  a  broker ; 
but  he  may  obtain  a  "substitute's  ticket,"  which  enables  his  substitute  to  contract 
for  him  in  the  house.  In  January,  1862,  J.  S.  appointed  H.  his  substitute,  and 
H.  as  such  substitute  entered  into  contracts  with  underwriting  members  of  Lloyd's. 
All  the  contracts  made  after  April,  1860,  whether  by  J.  S.  or  his  substitute,  were 
made  in  the  name  and  on  account  of  the  partnership.  Many  of  these  contracts 
resulted  in  debts  due  to  members  of  Lloyd's  from  the  partnership  :~^ 

Heldf  that  the  guarantee  was  to  be  construed  with  reference  to  the  circumstances 
existing  in  April,  1860,  that  it  included  therefore  all  transactions  by  J.  S.  in  his 
capacity  of  broker,  after  April,  1860,  whether  by  himself  personally  or  by  H.  as  his 
substitute,  and  whether  for  his  own  sole  benefit  or  for  the  benefit  of  the  firm ;  and 
consequently  that  the  defendant  was  liable  under  the  guarantee  for  these  partner- 
ship debts. 

Special  case  in  an  action  brought  to  recover  moneys  alleged  to 
be  payable  by  the  defendant  to  the  plaintiffs  under  a  guarantee 
given  by  the  defendant  in  respect  of  any  liabilities  to  be  con- 
tracted, as  hereinafter  mentioned,  by  one  James  Spyer  to  the 
members  of  Lloyd's, 

1.  The  plaintiffs  are  members  of  Lloyd's,  and  constituted  the 

committee  appointed  to  manage  the  affairs  of  Lloyd's  for  the  year 

1860.    The  defendant  is  an  attorney. 
Vol.  V.  3  C  2 
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1870  2.  Lloyd's  is  an  association  composed  of  three  classes  of  sab- 

Lkathlkt    scriberSy  viz.  the   underwriting  members,  the  non-nnderwriting 
Sfter.      members,  and  the  annual  subscribers. 

3.  The  management  of  the  institution  is  vested  in  a  committee 
of  members,  who  have  power  to  require  persons  applying  to  be 
admitted  as  annual  subscribers  to  give  security,  as  was  done  in  the 
case  of  James  Spyer  under  the  circumstances  hereinafter  appearing, 
and  who  also  are  impowered  to  decline  to  renew  the  subscription 
of  any  annual  subscriber,  and  thus  to  prevent  him  from  entering 
the  room  or  effecting  insurances  with  members.  By  the  roles  of 
the  institution,  members  and  annual  subscribers  are  prohibited 
from  subscribing  policies  or  effecting  insurances  with  the  members, 
except  in  the  underwriting  room  of  the  institution. 

4.  Partnership  firms  are  not  admitted  as  underwriting  members 
or  annual  subscribers  to  Lloyd's. 

5.  In  the  year  1858,  James  Spyer,  who  is  the  son  of  the  defend- 
ant, applied  to  the  committee  for  managing  the  affairs  of  Lloyd's, 
to  be  admitted  as  an  annual  subscriber  to  that  institution,  in  order 
that  he  might  carry  on  the  business  of  an  insurance-broker. 

6.  The  committee,  before  admitting  James  Spyer  as  an  annual 

subscriber,  required  him  to  furnish  a  guarantee  for  any  debts 

which  he  might  contract  as  a  broker  with  the  members  of  Lloyd's, 

to  the  committee ;  and  thereupon,  at  the  request  of  James  Spyer, 

the  defendant  and  one  Henry  wrote  and  sent  them  the  following 

letter  i~^ 

«  London,  24th  March,  1858. 

"  To  the  committee  for  managing  the  affidrs  of  Lloyd's. 

^*  Gentlemen, — ^We  each  of  us  hereby  hold  ourselves  responsible 
to  the  extent  of  7501  for  any  debts  that  James  Spyer  (who  has 
applied  to  your  committee  to  be  admitted  a  subscriber  of  year 
institution,  to  enable  him  to, act  as  an  insurance-broker,)  may 
contract  in  his  capacity  of  such  broker,  for  the  term  of  two  years 
from  this  date,  certain,  and  for  such  further  period  until  the 
respective  parties  give  notice  for  the  discontinuance  of  such 
guarantee.  (Signed)      "  Jones  Spyer. 

"  J.  Henry." 

The  statement  in  the  earlier  part  of  this  paragraph,  as  to  the 
requisition  of  the  committee,  is  inserted  in  the  case  subject  to  the 
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defendant's  objection  that  it  is  inadmissible,  as  the  guarantee  was        1870 
subsequently  reduced  to  writing,  which  writing  can  be  alone  looked    im^telvt~ 
at  to  ascertain  its  purpose  or  extent  Spm. 

7.  On  receipt  of  the  letter,  the  committee  of  Lloyd's  admitted 
James  Spyer  as  on  annual  subscriber  to  Lloyd's ;  and  James  Spyer, 
from  that  date  until  the  14th  of  December,  1868,  continued  to  be 
such  subscriber,  and  carried  on  the  business  of  an  insurance-broker, 
and  effected  insurances  with  the  underwriting  members  of  the 
institution. 

8.  In  January,  1860,  James  Spyer  took  one  Haywood  into 
partnership  with  him  in  his  business  of  an  insurance-broker,  which 
was  thenceforth  till  the  death  of  Haywood  carried  on  imder  the 
firm  of  Spyer  &  Haywood.  Haywood  did  not,  however,  become  a 
member  of,  or  an  annual  subscriber  to,  Lloyd's ;  and  the  business 
of  the  firm  of  Spyer  &  Haywood,  insurance-brokers,  until  the  1st 
of  January,  1862,  continued  to  be  transacted  in  Lloyd's  room  by 
James  Spyer  only. 

9.  In  April,  1860,  the  defendant  and  Henry,  who  had  known 
since  January,  1860,  that  James  Spyer  and  Haywood  had  become 
partners,  wrote  to  the  committee  the  following  letter : — 

«  London,  11th  April,  1860. 
**  To  the  committee  for  managing  the  affairs  of  Lloyd's. 

"  Gentlemen, — Eeferring  to  our  letter  of  the  24th  of  March, 
1858,  holding  ourselves  responsible  for  any  debts  which  James 
Spyer  might  contract,  to  the  extent  therein  named,  for  two  years 
certain  from  that  date,  and  for  such  further  period  until  we  should 
give  you  notice  for  the  discontinuance  of  such  guarantee,  we  take 
leave  to  give  you  notice  that  we  put  an  end  to  such  guarantee 
from  this  day.  (Signed)      "  Jones  Spyer. 

«  J.  Henry." 

10.  On  receipt  and  in  consequence  of  this  letter,  the  committee 
of  Lloyd's  determined  that  James  Spyer  should  not  be^allowed  to 
continue  an  annual  subscriber  of  Lloyd's,  or  to  continue  to  effect 
insurances  with  the  members  thereof,  without  giving  security  for 
the  debts  which  might  be  contracted  with  such  members;  and 
the  secretary  of  Lloyd's,  on  behalf  of  the  committee,  on  the  12th 
of  April,  1860,  wrote  to  the  defendant  requesting  him  to  call  at 
Lloyd's  on  the  following  morning  to  see  the  member  in  attendance. 

3G2  2 


598  COUBT  OP  COMMON  PLEAS.  [L.  IL 

1870        The  statement  in  the  earlier  part  of  this  paragraph  \rs&  inserted 
Leathley    subject  to  the  objection  that  what  passed  in  committee  was  no 
SPMiR.       evidence  against  the  defendant. 

11.  The  defendant,  thereupon,  had  an  interview  with  the 
member  of  the  committee  of  Lloyd's  for  the  time  being  in  attend- 
ance at  the  office,  who,  acting  on  behalf  and  with  the  authority  of 
the  committee,  informed  the  defendant  that  James  Spyer  could 
not  be  allowed  to  remain  a  member  [subscriber  ?]  of  Lloyd's,  with- 
out aecmity. 

12.  The  defendant  and  Henry,  in  consequence  of  this  statement, 
wrote  to  the  plaintiffs  the  following  letter : — 

"  Lloyd's,  17th  April,  1860. 
*'  To  the  committee  for  managing  the  affairs  of  Lloyd's. 

"  Grentlemen, — The  letter  we  addressed  to  you  under  date  of  the 
11th  instant,  notifying  the  putting  an  end  to  our  guarantee  dated 
the  24th  of  March,  1858,  on  behalf  of  James  Spyer,  we  now  hereby 
withdraw,  and  declare  that  such  guarantee  shall  continue  m 
force  upon  the  same  terms  and  conditions  as  are  mentioned  in  such 
guarantee.  (Signed)      "  Jones  Spyer. 

"  J.  Henry." 

13.  In  consideration  of  this  letter,  the  plaintiffs  allowed  James^ 
Spyer  to  continue  as  an  annual  subscriber  of  Lloyd's ;  and  James 
Spyer  did  in  fact  from  that  time,  and  until  the  year  1868,  con- 
tinue an  annual  subscriber  of  Lloyd's. 

14.  On  the  1st  of  January,  1862,  James  Spyer  applied  to  the 
committee  for  a  ticket  for  the  admission  of  Mr.  Haywood,  his^ 
partner,  agreeably  to  the  10th  and  11th  bye-laws.  (1) 

15.  The  secretary  by  order  of  the  committee  gave  James  Spyer 
a  card  in  the  prescribed  form  of  a  "  Substitute's  Ticket,"  with  the 
name  of  "  Henry  Haywood  "  written  therein.  On  the  back  of  this 
card  was  a  note  as  follows : — "  N.B.  In  the  event  of  the  parties- 
named  on  the  other  side  ceasing  to  act  on  your  behalf,  a  fresh 
application  will  be  rendered  necessary." 

(1)  Rule  10.  **  Tliat  each  member  or         Rule  11.  "That  the  fees  and  sub> 

subscriber  shall  be  allowed  to  have  one  scriptlons  to  be  paid'  by  members  and 

or  more  substitutes,  such  substitutes  to  annual  subscribers  shall  be  as  follows : — 
be  either  partners  or  clerks,  and  to  be         "  Every  annual  subscriber  shall  pay 

approved  by  and  subject  to  the  control  for  himself  51,  5«.  per  annum,  and  for 

of  the  committee,'*  each  substitute  57.  5s.  per  annum. 
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15  a.  The  ordinary  course  of  business  of  a  substitute  of  an  insur-        1870 
ance-broker  is,  that  he  oflFers  the  risks  to  the  various  undertmters    leathlhy 
carrying  on  their  business  in  Lloyd's  room  for  their  acceptance,       gpY^ 
and  procures  their  acceptance  and  initials  to  the  slips  and  signa- 
tures to  the  policies.     The  substitute  also  arranges  the  terms  of 
the  policies,  and  adjusts  and  arranges  for  the  settlement  of  claims, 
and,  in  short,  transacts  the  ordinary  business  of  an  insurance- 
broker  with  the  underwriting  members  of  Lloyd's,    The  substitute 
is  sometimes  a  clerk  and  sometimes  a  partner  of  the  member  or 
annual  subscriber  whose  substitute  he  is. 

16.  Haywood  was  never  a  member  or  subscriber  of  Lloyd's.  He 
remained  in  partnership  with  James  Spyer  from  the  Ist  of  January, 
1862,  until  his  death  in  November,  1868,  and  acted  as  8pyer's 
substitute  under  the  above  ticket. 

17.  James  Spyer  stopped  payment  on  the  14th  of  December, 
1868. 

18.  After  Spyer  and  Haywood  became  partners,  James  Spyer 
up  to  the  1st  of  January,  1862,  alone,  and  since  that  date  James 
Spyer  as  an  annuiEtl  subscriber,  and  Henry  Haywood  as  his  substi* 
tute,  transacted  business  as  insurance-brokers  in  Lloyd's  room 
with  various  underwriting  members  thereof. 

19.  Whether  the  business  was  transacted  by  James  Spyer  or  by 
Haywood,  it  was  always  transacted  on  account  of  the  partnership, 
and  credit  was  given  in  all  cases  to  the  firm.  The  slips  on  which 
the  particulars  of  the  risk  are  noted,  and  which  were  presented  by 
either  James  Spyer  or  by  Haywood  as  his  substitute  to  the  under- 
writing members  for  their  acceptance  and  initials,  were  headed,  in 
print,  "Spyer  &  Haywood."  The  policies,  whether  prepared  by 
James  Spyer  or  by  Haywood,  and  whether  presented  to  the  under- 
writers for  signature  by  James  Spyer  or  by  Haywood,  were  made  out 
in  the  names  of  Spyer  &  Haywood,  as  agents,  &c.  The  debts  paid 
to  the  underwriting  members  contracted  in  the  course  of  the  trans- 
actions, whether  effected  by  James  Spyer  or  by  Haywood,  were 
settled  by  cheques  drawn  in  the  partnership  style  of  Spyer  & 
Haywood.  The  books  relating  to  the  insurance  transactions^ 
whether  effected  by  James  Spyer  or  by  Haywood,  were  headed 
"  Spyer  &  Haywood ;"  and  the  accounts  rendered  to  and  opened 
with  the  underwriting  members  of  Lloyd's  relating  to  the  transac- 


BmB. 


600  OOUBT  OF  COMMON  PLEAS.  [L.B. 

1870       tions'effected  by  James  Spyer  or  by  Haywood  were  beaded  "  Spyer 
"  &  Haywood  "  in  account  with  the  underwriters. 

20.  Many  of  the  transactions  above  mentioned  subsequent  to  the 
formation  of  the  partnership  resulted  in  debts  contracted  with  the 
members  of  Lloyd's.  The  debts  so  contracted  were  contracted  in 
the  capacity  of  insurance-brokers  either  by  James  Spyer  acting  in 
the  capacity  of  an  insurance-broker,  or  by  Haywood  acting  as  sub- 
stitute, under  the  circumstances  above  stated,  in  the  capacity  of  an 
insurance-broker^:  but  credit  was  in  all  cases  given  to  the  firm  of 
Spyer  &  Haywood.  Many  such  debts  were  due  at  the  date  of  the 
stoppage,  and  are  sull  xmpaid. 

21.  When  the  defendant  had  the  interview  mentioned  in  par.  11,. 
and  when  he  wrote  the  letter  of  the  17th  of  April,  1860,  the 
defendant  believed  that  Lloyd's  association  was  regulated  by  some 
rales  or  bye-laws,  although  he  did  not  know,  nor  did  he  inquire, 
what  the  rules  and  bye-laws  were.  He  did  not  know  of  the 
ticket  having  been  given  to  Haywood  until  after  the  action  was 
brought. 

22.  The  Court  was  to  have  power  to  draw  inferences  of  fact,  and 
if  the  Court  should  be  of  opinion  that  the  defendant  was  liable  in 
respect  of  the  debts  contracted  as  above  mentioned  since  the  17th 
of  April,  1860,  the  plaintiffs  should  be  entitled  to  enter  up  judgment 
for  the  amount  thereof. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendant  was  liable  for  these  debts,  or  any  of  them. 

Sir  0.  Honyman,  Q.O.  (J.  G.  Mathew  with  him),  for  the  plaintiffs. 
By  the  new  guarantee  given  on  the  17th  of  April,  1860,  the 
original  guarantee  of  March,  1858,  was,  notwithstanding  the  letter 
of  the  11th  of  April,  1860,  restored  in  its  full  force ;  and,  in  con» 
struing  both  docaments,  the  extrinsic  circumstances  existing  at 
the  time  must  be  looked  at.  Amongst  those  circumstanoes  was  the 
fact  that  the  defendant,  when  he  agreed  to  renew  his  suretyship 
for  his  son,  was  aware  that  his  son  had  taken  a  partner.  BeUairs- 
V.  Ebsworth  (1),  Montefiore  v.  Lloyd  (2),  and  Carr  v.  Montefiore  (3), 
are  distinct  authorities  in  support  of  the  plaintiffs'  claim.    The 

(1)  3  Camp.  53.  (2)  15  C.  B.  (N.  S.)  203;  33  L.  J.  (C.P.)  4 

(3)  5  B.  &  S.  408  ;  33  L.  J.  (Q,B.)  57,  256. 
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substantial  matter  which  the  defendant  and  Henry  meant  to  gnaran-        1870 

tee  was,  the  liability  of  James  Spyer  in  respect  of  contracts  made  "T^athuet^ 

by  him  as  a  broker  at  Lloyd's.    The  circumstance  of  his  having 

a  partner  could  make  no  difference,  inasmuch  as  the  rules  of  the 

association  preclude  more  than  one  member  of  a  firm  acting  in  the 

capacity  of  broker  in  the  house.    And  the  position  of  the  sureties 

was  not  affected  by  the  fact  that  some  of  the  transactions  at  Lloyd's 

since  the  1st  of  January,  1862,  were  conducted  by  Haywood  by 

virtue  of  the  authority  conferred  upon  him  by  the  substitute's 

ticket.    In  that  respect  the  case  comes  within  the  principle  laid 

down  in  Stewart  v.  MKean.  (1) 

MeHish,  Q,G.  (Murphy  with  him),  contra.  Two  questions  arise 
here,  first,  what  is  the  true  construction  of  the  first  guarantee; 
secondly,  whether  the  second  guarantee  enlarges  the  terms  of  the 
first.  In  construing  the  first  guarantee,  no  doubt  regard  may  be 
had  to  the  extrinsic  circumstances  then  existing;  but  it  is  not 
competent  to  the  Court  to  make  a  new  contract  for  the  parties. 
Now,  when  the  first  guarantee  was  given,  James  Spyer  had  no 
partner;  nor  did  he  then  contemplate  taking  one.  The  debts 
there  referred  to  and  intended  to  be  guaranteed  were  debts  con- 
tracted by  James  Spyer  alone  in  his  capacity  of  broker.  The 
defendant  and  his  co-surety  might  have  had  confidence  in  him,  but 
not  in  any  future  partner  he  might  choose  to  associate  himself 
with.  The  very  case  of  a  change  of  firm  is  provided  for  in  the 
Mercantile  Law  Amendment  Act,  19  &  20  Vict.  c.  97,  s.  4 ;  though 
that  has  been  held  to  be  merely  declaratory  of  what  the  common 
law  was :  Backkowe  v.  KaU.  (2)  The  decision  in  Moniejwre  v. 
JAoyd  (3)  was  in  ibvour  of  the  surety.  The  debts  here  were  all 
contracted  in  the  name  of  the  firm. 

[WiLLES,  J.,  referred  to  Lord  Arlington  v.  MerricJce.  (4)] 

The  second  guarantee  is  made  expressly  ^'  upon  the  same  terms 
and  conditions  "  as  are  mentioned  in  the  first.  The  parties,  there- 
fore, are  in  precisely  the  same  position  as  if  the  first  guarantee  had 
never  been  withdrawn. 

Sir  G.  Honyman,  Q.C.^  in  reply. 

(1)  10  Ex.  675 ;  24  L.  J.  (Ex.)  145.    (3)  16  C.  B.  (K.  B.)  208 ;  83  L.  J. 

(2)  6  B.  &  S.  507  ;  34  L.  J.  (Q.B.)   (C.P.)  49. 
141.  (4)  2  Wma.  Saund.  403,  411  a. 
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1870  WiLLES,  J.    The  question  raised  in  this  case  is  one  of  consider- 

Leathley^  able  nicety ;  but,  upon  the  best  eonsideration  I  can  bring  to  it^ 
Sfteb.  ^  ^™  ^^  opinion  that  the  plaintiffs  are  entitled  to  judgment. 
Looking  at  the  guarantee  without  the  light  of  the  surrounding 
circumstances,  it  would  appear  to  be  a  guarantee  for  the  acts  of 
James  Spyer  only,  and  for  debts  incurred  for  himself  alone ;  and 
BeUair^  v.  Ehstoorth  (1)  and  Mantefiore  t-  Lloyd  (2)  would  haye 
been  applicable.  It  would  hare  been  as  if  a  simple  guarantee  of 
debts  due  from  A.  had  been  sought  to  be  extended  and  applied  to 
debts  incurred  by  A.  jointly  with  B.  whom  he  bad  afterwards  taken 
into  partnership.  The  short  answer  would  have  been  that  the 
defendant  agreed  to  become  surety  for  A.,  but  not  for  B.  The 
character  of  the  transaction  would  have  been  altogether  different 
from  that  for  which  the  defendant  undertook  to  be  liaUa  But, 
when  the  surrounding  ciroumetances  are  looked  at^  it  would  appear 
that,  though  the  persons  liable  |l(>r  the  transactions  at  Lloyd's  were 
a  firm,  whereas  the  person  originally  contemplated  by  the  guarantee 
was  6nly  an  individual,  yet  that  the  guarantee  was  given,  not  with 
reference  to  the  single  individual  being  the  person  nltimatdy 
liable,  but  with  reference  to  a  course  of  business  in  a  particular 
house,  viz.  Lloyd's,  such  business  being  carried  on  with  the  indi- 
vidual named;  and  so  the  transactions  in  respect  of  which  the 
defendant  is  sought  to  be  made  liable  are  not  different  in  character 
from  those  to  which  the  guarantee  referred.  The  guarantee  was 
given  in  order  to  induce  the  committee  of  Lloyd's  to  admit  James 
Spyer  to  the  privileges  of  a  member  of  that  body,  without  which 
he  could  not  transact  business  there,  and  with  no  specific  reference 
to  debts  accruing  from  one  person  more  than  ftom  another.  When 
the  first  guarantee  was  given  James  Spyer  had  no  partner ;  and  it 
might  be  that  considerable  difficulty  might  arise  in  extending  the 
guarantee  by  construction  so  as  to  make  it  apply  to  transactions 
with  a  firm  of  which  he  might  afterwards  become  a  m^nber; 
though  I  do  not  wish  to  be  understood  as  saying  that  that  might 
not  be,  so  long  as  the  transactions  remain  of  the  same  character, — 
transactions  in  which  he  must  be  the  sole  responsible  person.  But, 
when  we  come  to  the  renewal,  or  rather  to  the  giving  of  the  new 
guarantee  on  the  17th  of  April,  1860, 1  think  the  circumstances 
(1)  3  Camp.  63.  (2)  15  C.  B.  (N.  S.)  203;  83  L.  J.  (CP.)  49. 


Sftbb. 


YOL.  v.]  TRINITY^TEKM,  XXXm  VICT.  603 

are  abundantly  soffieieut  to  justify  us  in  saying  that  the  original        1870 

gnanmtee,  if  given  at  that  time^  would  have  extended  to  liabilities  ~t,xlTBLET^ 

arising  out  of  insurances  dealt  in  by  James  Spyer  by  reason  of  his 

admission  as  a  memb^  of  Lloyd's,  though  in  reality  the  names  of 

Spyer  and  his  partner  would  appear  in  the  policies.    After  the 

sureties  had  learned  in  January,  1860,  that  James  Spyer  bad  taken 

a  partner,  they  took  no  step  in  the  matter  until  the  11th  of  April, 

wh&k  they  gave  notice  to  put  an  end  to  the  original  guarantee.    In 

consequence  of  that  letter  and  a  communication  from  the  secretary, 

the  defendant  had  an  interview  with  a  member  of  Lloyd's  committee, 

and  in  the  result  he  and  his  cosurety  appear  to  have  been  satisfied 

io  incur  a  new  liability,  and  thereupon  they  signed  the  letter  of  the 

17th  of  April,  1860.    That  letter  refers  to  and  may  be  construed 

together  with  the  letter  of  retractation  of  the  11th  of  April,  1860, 

and  with  the  guarantee  of  March,  1858.     Taking  the  whole  of 

these  transaotio  ns  together,  I  think  that  the  most  sensible  conclu^- 

sicm  is,  to  consider  that  the  guarantee  of  1858  was  given  over 

again,  or  one  in  similar  terms  having  reference  to  all  the  surrotmd- 

ing  ciroumstanoes  applicable  at  ihst  time.    Those  circumstances 

were  that  James  Spyer  had  taken  a  partner,  and  carried  on  the 

business  for  the  joint  benefit  of  himself  and  his  partner.    There 

was  at  least  a  strong  probability  that  the  business  would  for  the 

futore  be  carried  on  in  the  name  of  the  firm.    The  renewal  of  the 

guarantee,  therefore,  would  for  all  practical  purposes  have  been 

inoperative,  unless  it  were  to  be  construed  as  applying  to  the  state 

of  things  which  would  arise  in  similar  businesses.    Ko  violence  is 

done  to  the  language  of  the  guarantee  so  construed,  by  saying  that 

the  debts  that  James  Spyer  may  contract  in  his  capacity  of  broker 

at  Lloyd's,  mean  the  debts  which  he  may  contract  by  reason  of  his 

being  admitted  to  the  room,  whether  on  his  own  behalf  or  for 

himself  jointly  with  a  partner.    Such  a  mode  of  construction  is 

not  altogether  without  authority.     In  Montefiore  v.  Lloyd  (1),  a 

guarantee  was  given  for  the  debts  of  an  individual,  and  it  was  held 

not  to  be  applicable  to  debts  incurred  by  him  jointly  with  a  partner, 

notwithstanding  the  partnership  was  contemplated  at  the  time  the 

guarantee  was  given.      But  Williams,  J.,  gave  very  elaborate 

(1)  15  C.  B.  (N.  S.)  203 ;  33  L.  J.  (C.P.)  49. 
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1870  reeBons  for  ooming  to  tliat  conclusion.  He  refers  U>  the  facts  and 
LiATHure"  the  correspondence  to  shew  that  there  was  nothing  in  the  extrinsic 
Sfysb.  circumstances  there  to  warrant  the  construction  contended  for  on 
the  part  of  the  plaintiffs.  That  is  a  distinct  authority^  so  far  as 
the  opinion  of  that  learned  judge  goes,  that  it  is  competent  to  us 
to  look  at  all  the  extrinsic  circumstances  in  order  to  determine  the 
character  of  the  transactions  to  which  this  guarantee  applies. 

There  remains  onlj  one  other  point.  Some  of  the  policies  were 
eflEected  by  James  Spyer  himself  personally  dealing  with  the 
underwriters.  But  at  one  period  he  applied  for  a  ticket  for  a  sub- 
stitute in  conformity  with  the  regulations  of  Lloyd's ;  and  his 
partner  was  appointed  to  act  as  substitute  for  him ;  and  some- 
times the  partner,  acting  for  him  as  his  second  self^ — ^the  rules  of 
the  association  only  allowing  one  member  of  a  firm  to  be  a  member 
of  Lloyd's^ — transacted  insurance  business  in  the  room  on  behalf  of 
the  firm.  It  is  said  that  if  this  be  held  to  be  a  sufficient  guarantee 
to  coyer  the  debts  of  the  firm,  it  will  be  because  the  name  of  Spyer 
is  used  as  the  person  transacting  the  business  in  the  underwriters* 
room,  and  not  as  the  person  to  be  liable ;  and,  as  Spyer  was  not 
the  agent  or  go-between  in  the  business  transacted  by  Haywood, 
the  debts  resulting  from  these  transactions  must  be  excluded.  That 
argument^  howeyer,  I  think,  ought  not  to  preyail.  The  business 
contemplated  was  such  as  Spyer  might  transact  by  himself  or  by 
delegation ;  and  I  cannot  bring  myself  to  recognize  any  difference 
of  liability  in  respect  of  transactions  brought  to  maturity  by  the 
principal  himself,  and  those  perfected  by  one  who  acts,  in  accord- 
ance with  the  usage,  in  his  place.  Upon  the  whole,  I  am  of  opinion 
that  it  would  be  much  too  narrow  a  construction  of  this  guarantee 
to  hold  that  it  applies  only  to  debts  incurred  in  transactions  for 
which  Spyer  alone  was  liable.  For  these  reasons  I  am  of  opinion 
that  the  plaintiffs  are  entitled  to  judgment 

Keating,  J.  I  am  entirely  of  the  same  opinion,  WTien  the 
first  guarantee  was  giyen,  no  partnership  existed ;  and  its  words 
were  naturally  confined  to  debts  contracted  by  James  Spyer.  The 
object  of  that  guarantee  was  to  enable  James  Spyer  to  be  admitted 
a  member  of  Lloyd's,  and  to  secure  debts  contracted  by  him  in  his 
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capacity  of  an  msnrance-broker.  Spyer  afterwards  took  a  partner  1870 
named  Haywood,  and  the  first  guarantee  was  cancelled  by  the  lx^tklst 
notice  of  the  11th  of  April,  1860,  and  possibly  in  consequence  of  gp^ 
the  partnership.  Things  being  so,  the  defendant  was  informed 
of  the  determination  of  the  committee  that  Spyer  should  no  longer 
be  a  member  of  Lloyd's,  unless  he  gave  security,  and  thereupon 
the  defendant  renewed  the  guarantee  given  in  1858.  He  renewed 
the  guwantee  in  these  terms :  "  The  letter  we  addressed  to  you 
under  date  of  the  11th  instant,  notifying  "the  putting  an  end 
to  our  guarantee  dated  the  24th  of  March,  1858,  on  behalf  of 
James  Spyer,  we  now  hereby  withdraw,  and  declare  that  such  guar 
rantee  shall  continue  in  force  upon  the  same  terms  and  conditions 
as  are  mentioned  in  such  guarantee."  I  think  that  this  is  equi- 
valent to  a  new  guarantee  written  in  the  terms  of  the  former 
one.  But  it  must  be  read  with  the  suirounding  circumstances, 
one  of  which  is  the  defendant's  knowledge  of  the  partnership. 
Monlefiore  v.  Lloyd  (1)  is  a  strong  authority  in  favour  of  the 
plaintiffs'  view ;  for,  though  the  guarantee  there  was  held  not  to 
apply  to  the  debts  of  the  firm,  Williams,  J.,  expressly  says,  that, 
though  in  terms  the  guarantee  was  to  secure  the  debts  of  the 
defendant's  son,  it  might,  if  the  surrounding  circumstances  shewed 
that  it  was  intended  to  cover  debts  contracted  by  the  son  and 
his  partner,  be  so  construed.  All  the  Court,  however,  assume 
that  the  guarantee  there  only  contemplated  that  the  defendant  was 
to  become  answerable  for  the  debts  of  his  son.  That  case  is  an 
authority  to  shew  that  we  are  entitled  to  look  at  the  surrounding 
circumstances,  in  order  to  ascertain  what  was  the  intention  of  the 
parties  at  the  time  of  the  giving  of  the  guarantee.  Here,  the 
guarantee  would  obviously  have  been  wholly  inoperative  if  it  had 
not  extended  to  debts  contracted  by  the  firm ;  and,  unless  we  are 
restrained  by  some  rule  of  law,  we  are  bound  to  construe  it  as 
extending  to  such  debts.  Montefiore  v.  Lloyd  (l)  is  a  clear  authority 
to  shew  that  we  are  at  liberty  so  to  do.  Upon  these  grounds,  I 
agree  that  the  plaintiffs  are  entitled  to  judgment. 

Montague  Smith,  J.    I  also  am  of  opinion  that  the  plaiutijB& 

(1)  15  C.  B.  (N.  S.)  203  ;  33  L.  J.  (C.P.)  49. 
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1870  are  entitled  to  judgment  No  doubt,  the  written  guarantee  must 
Leathley"  contain  language  which  is  capable  of  being  applied  to  the  liability 
Sfteb  ^^^oh.  is  sought  to  be  enforced ;  but  extrinsic  circumstances  may 
be  given  in  evidence  for  the  purpose  of  shewing  the  meaning  of 
the  instrument  and  to  what  debts  it  was  intended  to  apply.  When 
the  extrinsic  circumstances  here  are  admitted,  it  seems  to  me  that 
this  guarantee  may  include  the  debts  in  question,  notwithstanding 
that  Haywood,  ad  well  as  James  Spyer,  is  liable  for  them.  The 
letter  withdrawing  the  original  guarantee,  and  the  letter  renewing 
it,  must  be  read  together;  and  the  result  of  so  reading  them  is  that 
in  1860  a  new  guarantee  is  given  which  has  at  least  as  large  an 
effect  as  that  given  in  1858.  That  new  guarantee  was  given  after 
James  Spyer  had  entered  into  partnership  with  Haywood,  and 
with  full  knowledge  on  the  part  of  the  defendant  of  the  fact  of 
such  partnership  having  been  entered  into.  The  inference  I  draw 
from  that  is,  that  it  was  given  not  only  with  knowledge  of  the 
altered  position  of  things,  but  with  a  view  to  that  partnership. 
That  alone  would  not  be  enough,  if  the  language  of  the  guarantee 
did  not  warrant  it.  When,  however,  we  look  at  the  particular 
nature  of  the  transaction,  and  see  that  the  guarantee  was  given 
for  the  purpose  of  enabling  James  Spyer  to  continue  a  subscribing 
member  of  Lloyd's,  and  so  to  contract  there  as  a  broker,  it  seems 
to  me  that  the  language  is  abundantly  sufficient  to  include  debts 
arising  out  of  contracts  made  by  him  in  that  capacity,  though  his 
partner  Haywood  was  jointly  interested.  The  language,  I  think, 
warrants  us  in  holding  that  to  be  the  right  construction.  The 
defendant  and  his  co-surety  hold  themselves  responsible  for  any 
debts  that  James  Spyer,  who  has  applied  to  be  admitted  a  sub- 
scriber to  Lloyd's,  to  enable  him  to  act  as  an  insurance-broker, 
might  oontifi^t  in  his  capacity  of  such  broker.  When  James  Spyer 
does  contract  in  his  capacity  of  broker,  though  a  partner  may  share 
in  the  profits  of  the  contracts  he  makes,  he  contracts  in  the  manner 
contemplated  by  the  guarantee*  .  The  extrinsic  circumstances  shew 
distinctly  that  that  is  so.  And,  when  we  look  at  the  circomstanoes 
attending  the  renewal  of  the  guarantee  in  April,  1860,  the  inference 
is  stronger  even  than  if  the  partnership  between  James  Spyer  and 
Haywood  had  existed  at  the  time  of  the  original  guarantee. 
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Upon  these  grounds,  I  agree  that  there  must  be  judgment  for       1870 

the  plaintiffs.  ^  r    21     i  •  i-a-  Lxathlet 

Judgmenni  for  the  pmnhffa.  v. 

Spybb. 

Attorneys  for  plaintiffs :  WaUans,  Buhb^  cfe  WaUon. 
Attorneys  for  defendant :  Spyer  <£  Son. 


.  NEWINGTON  v.  LEVY.  1870 

FUc^ing^Con/eaaion  (/Flea  under  Btdes  22  and  23  of  Trinity  T^rm,  1853—       ^^^^  ^^' 
Estoppd — Release  subject  to  condition  subsequent — Deed  under  Bankruptcy 
Act,  1861  (24  <fc  25  Vict.  c.  134)  ».  192. 

To  an  action  on  a  bill  of  exchange,  the  defendant  pleaded  that  the  plaintiff  sued 
him  in  a  former  action  for  the  same  cause,  to  which  the  defendant,  on  the  3rd  of 
NoTember,  1868,  pleaded  a  deed  of  composition  under  the  Bankruptcy  Act,  1861, 
dated  the  8th  of  October,  1868,  which  was  after  action  brought,  whereby  the 
defendant  covenanted  to  pay  his  creditors  Is.  in  the  pound  by  two  instalments  of 
6d.  each  on  the  6th  of  April  and  the  6th  of  October,  1869,  in  consideration  of 
which  the  creditors  released  the  defendant  from  their  sereml  debts,  with  a  proriso 
that  if  default  should  be  made  by  the  defendant  in  payment  of  the  composition 
the  deed  should  become  void  and  the  creditors  should  not  be  bound  by  the  cove- 
nants therein  contained,  and  that  all  things  were  done,  &c.,  to  make  the  deed  an 
answer  to  the  action ;  that,  on  the  ISth  of  April,  1869,  the  plaintiff  replied  that 
the  defendant  failed  to  pay  the  instahnent  dne  on  the  6th  of  Apdl,  1869,  whereby 
the  deed  and  the  release  therein  contained  became  void ;  that  the  defendant  rejoined 
equitably  that  the  6th  of  April,  1869,  was  subsequent  to  the  date  of  the  plea,  and 
that  he  had  by  mere  mistake  omitted  to  pay  the  instalment  on  the  day,  but  before 
replication,  viz.  on  the  8th  of  April,  he  tendered  it  to  the  plaintiff;  that,  on  die 
25th  of  May,  the  plaintiff  ooofessed  the  plea»  withdrew  his  replication^  enterod  a 
nolle  prosequi,  and  taxed  and  received  his  costs  in  respect  thereof,  and  so  the  first 
action  was  finally  determined  against  the  plaintiff  (except  as  aforesaid),  and  that 
the  plaintiff  was  estopped  from  bringing  a  fresh  action  for  the  same  cause. 

Heplication,  that  the  plaintiff  ought  to  be  admitted  to  implead  the  defendant,  by 
reason  of  the  defendant's  failure  in  the  due  payment  of  the  instalment  of  the  com- 
position on  the  6th  of  April,  whereby  the  release  became  null  and  void : — 

Edd,  on  demurrer  to  the  replicatbn,  that  the  plea  was  a  good  answer  to  the 
action,  as  the  effect  of  the  confession  of  the  plea  in  the  former  action,  under  rales 
22  and  23  of  Trinity  Term,  1853,  was  to  put  an  end  to  the  litigation  altogether  as 
it  stood  at  the  time  of  the  confession. 

Ileld  also,  that  the  release  was  good,  notwithstanding  it  was  made  subject  to  a 
condition  subsequent,  but  that  the  plaintiff  might  have  replied  in  the  former  action 
that  the  release,  which  was  itself  after  action,  though  opemtive  when  pleaded,  had 
become  avoided  by  non-payment  of  the  composition. 

* 

Action  by  indorsee  against  acceptor  of  a  bill  of  exchange  for 
2007.    The  declaration  contained  a  count  on  the  bill  and  a  count 
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1^0        for  interest  and  for  money  due  on  acooimte  stated.    The  writ  of 
"Srnna&TGs  summons  issued  on  the  2iid  of  June,  1869. 
j^  Plea,  that  the  plaintiff  ought  not  to  be  admitted  to  implead  the 

defendant  in  respect  of  the  causes  of  action  in  the  declaration 
mentioned,  because  the  plaintiff  theretofore,  in  the  Court  of  Com- 
mon Pleas,  sued  the  defendant  for  the  same  causes  of  action  as  in 
the  declaration  alleged, — setting  out  the  declaration,  dated  the  26th 
of  October,  1868 :  That  afterwards,  on  the  3rd  of  November,  1868, 
the  defendant  pleaded  to  the  declaration  in  the  first  action  [setting 
out  the  plea  in  extenso]  a  deed  of  composition  dated  the  8th  of 
October,  1868  (which  was  after  action  brought),  whereby,  after 
reciting  that  the  defendant  was  indebted,  &a,  and  had  agreed  to 
pay  his  creditors  a  composition  of  la  in  the  pound  by  half-yearly 
instalments  of  Gd.  each,  on  the  6th  of  April  and  6th  of  October, 
1869,  it  was  witnessed  that,  in  pursuance  of  the  agreement  and  in 
consideration  of  the  payment  of  the  composition,  the  creditors 
released  the  defendant  from  their  several  debts,  and  it  was  further 
agreed,  that,  "  if  default  should  be  made  by  the  said  debtor  in  pay- 
ment of  the  said  composition  of  la.  in  the  pound  as  aforesaid,  then 
these  presents  shall  become  null  and  void,  and  the  said  creditors 
shall  not  be  bound  by  any  of  the  covenants  hereinbefore  contained," 
and  the  plea  went  on  to  aver  that  all  the  requirements  of  the 
Bankniptcy  Act,  1861,  had  been  complied  with  so  as  to  make  the 
deed  a  bar  to  the  action :  That  the  plaintiff  replied  on  the  13th  of 
April,  1869,  taking  issue  on  that  plea,  and  also  replied  ^'that  the 
defendant  did  not  duly  pay  or  cause  to  be  paid  to  the  plaintiff  the 
said  instalment  of  6d^  in  the  pound  upon  the  amount  of  the  plain- 
tiffs claim,  due  and  payable  on  the  6th  of  April,  1869,  whereby 
the  said  deed  and  the  release  therein  contained  became  and  were 
null  and  void :"  That,  on  the  17th  of  April,  1869,  the  defendant 
rejoined  in  that  action,  by  way  of  equitable  rejoinder  to  the  plain- 
tiff's second  replication,  "  that  the  said  6th  day  of  April  was  sub- 
sequent to  the  day  on  which  the  defendant's  plea  was  pleaded,  and 
that  the  defendant  by  reason  of  a  mere  mistake  as  to  the  day  on 
which  the  said  instalment  was  payable  omitted  to  tender  to  the 
plaintiff  the  said  instalment  on  the  said  6th  of  April,  and  before 
the  time  of  the  pleading  of  the  said  replication,  viz.  on  the  8th  of 
April,  1869,  the  defendant  tendered  to  the  plaintiff  the  said  instal- 
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ment^  and  has  since  always  been  ready/'  &c.,  and  craves  leave  to  1870 
pay  the  instalment  into  Court :  That,  on  the  25th  of  May,  1869,  nbwikgton 
the  plaintiff  confessed  the  defendant's  plea  in  the  first  action^  in  ,  ^* 
these  words, — **  The  plaintiff  confesses  the  said  plea  of  the  de- 
fendant, and  will  not  further  prosecute  his  suit  in  respect  of  the 
causes  of  action  to  which  the  said  plea  is  pleaded,  and  prays 
judgment  for  his  costs  of  suit  in  this  behalf:"  That  afterwards  the 
replications  in  the  first  action  were  struck  out  by  the  plaintiff,  and 
the  plaintiff  confessed  the  plea  in  the  first  action,  and  gave  notice 
of  the  taxation  of  his  costs  in  respect  of  such  confession,  and 
such  costs  were  taxed  and  paid  by  the  defendant  to  the  plaintiff, 
and  such  proceedings  were  thereupon  had  in  the  first  action  that 
the  same  was  finally  determined  and  decided  against  the  plaintiff 
(except  as  aforesaid) :  And  that  all  conditions  were  fulfilled  to 
estop  the  plaintiff  from  bringing  this  action :  Verification,  and 
prayer  of  judgment,  &c. 

Replication,  that  the  plaintiff  ought  to  be  admitted  to  implead 
the  defendant  in  respect  of  the  several  causes  of  action  in  the 
declaration  mentioned,  because  the  defendant  did  not  pay  to  the 
plaintiff  the  instalment  of  6d,  in  the  pound  upon  the  amount  of 
the  plaintiff's  claim,  due  and  payable  on  the  6th  of  April,  1869,  in 
the  plea  in  the  first  action  mentioned ;  whereby  the  deed  and  the 
release  therein  contained  became  and  were  and  are  null  and  void : 
Terification,  and  prayer  of  judgment,  &c. 

Demurrer  and  joinder. 

June  29.  Arthur  WHaon,  in  support  of  the  demurrer.  The 
question  is  whether  the  plaintiff  is  not  estopped  from  maintaining 
the  present  action.  The  plea  in  the  first  action  was  clearly  a  good 
defence  to  that  action  at  the  time  it  was  pleaded;  and  it  was 
•competent  to  the  plaintiff  to  reply  that  the  deed  thereby  set  up 
became  void  by  reason  of  the  breach  of  a  condition  subsequent, 
viz.  the  non-payment  of  the  composition  therein  mentioned.  A 
right  of  action  once  gone  or  suspended  cannot  be  revived :  Ford  v. 
Beech  (1) ;  Fessard  v.  Mugnier  (2) ;  Bay  v.  Jones.  (3)    The  case 

(1)  11  Q.  B.  852.  (3)  19  0.  B.  (N.  S.)  416 ;  34  L.  J. 

(2)  18  0.  B.  (N.S.)  286 ;  34  L.  J.      (C.P.)  806. 
<C.P.)  126. 
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1870        of  a  covenant  not  to  sue  is  not  inconsistent  with  that  doctrine, 
NxwiNGToiT  which  though  somewhat  cavilled  at  has  never  been  overruled : 
LeW.       GMons  V.  VonSOon.  (1) 

[WiLLES,  J.  The  real  question  is  whether  the  plaintiff  can  sue 
in  this  action  after  having  confessed  the  plea  in  the  former  action 
and  received  his  costs.] 

Having  confessed  the  plea,  and  admitted  that  the  defendant  was 
entitled  to  judgment  upon  it,  the  plaintiff  is  estopped  from  setting 
up  any  answer  which  was  open  to  him  upon  that  occasion :  Staf- 
fordshire Banking  Co,  v.  JEmmott.  (2) 

a.  F.  WiUiams,  contra.  A  confession  which  admits  a  plea  is  in 
effect  a  mere  discontinuance,  and  does  not  preclude  the  plaintiff 
from  beginning  de  novo :  2  Lush  Pr.  3rd  ed.  892.  The  object  of 
rules  22  &  23  Trinity  Term,  1853,  was  to  obviate  the  injustice 
which  existed  before,  of  there  being  no  means  by  which  the 
plaintiff  could  get  costs  where  the  defendant  pleaded  puis  darrein 
continuance  a  plea  which  was  an  answer  to  the  action.  All  that 
the  plaintiff  confessed  was,  that  the  plea  was  a  good  answer 
to  his  claim  at  the  time  when  it  was  pleaded,  viz.  on  the  3rd 
of  November,  1868.  The  defendant  having  subsequently  made 
default  in  payment  of  the  instalment  due  on  the  6th  of  April,  1869^ 
the  plea  was  no  longer  a  defence. 

[Montague  Smith,  J.  The  plaintiff  had  replied  that  in  the 
former  action.] 

But  it  is  competent  to  him  now  to  say  that  his  cause  of  action 
is  the  failure  to  pay  the  second  instalment,  which  became  due 
on  the  6th  of  November,  1869.  The  judgment  of  Tindal,  C.J.,  in 
Stracy  v.  Bank  of  England  (3),  cited  in  2  Wms.  Saund.  150  a, 
n.  (f),  shews  the  disinclination  of  the  Courts  to  extend  the  doctrine 
that  a  right  of  action  once  suspended  is  gone  for  ever.  A  con- 
fession of  the  plea  may  be  treated  as  a  pleading  over.  The 
extent  of  the  doctrine  in  Ford  v.  Beech  (4),  as  explained  by 
Wilde,  C.J.,  in  CHhbons  v.  Vouitton  (5),  is,  that  a  bare  covenant 
not  to  sue  for  a  limited  time  cannot  be  pleaded  in  bar.  Assuming 
that  a  covenant  not  to  sue  for  a  limited  time  cannot  be  pleaded  in 

(1)  8  C.  B.  483.  (3)  6  BiDg.  754. 

(2)  Law  Rep.  2  Ex.  208  ;  and  see  (4)  11  Q.  B.  852. 
Allen  V.  Carter^  ante,  p.  414,                                (5)  8  C.  B.  483, 499. 
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•bar  as  an  absolute  release,  Gttlbom  y.  VouiUon  (1)  shews  that  it  is        1870 
•competent  to  parties  to  covenant  that  the  cause  of  action  shall  be   KewingtoiT 
released  upon  the  happening  of  a  given  event.  (2)    In  Walker  v.       j^^ 
NeviU  (3)y  it  was  held  that  a  covenant  not  to  sue  for  a  limited 
time,  and  that  the  deed  may  be  pleaded  in  bar  and  discharge  of  any 
action  brought  within  thattimci  maybe  pleaded  in  bar  of  an  action. 

WiUon  in  reply. 

Cur.  adv.  vult. 

m 

July  11.  The  judgment  of  the  Court  (Willes,  Keating,  and 
If  ontague  Smith,  JJ.,)  was  delivered  by 

* 

WiLLES,  J.  This  case  was  ably  argued  on  the  29th  of  last 
month,  by  Mr.  Yaughan  Williams  for  the  plaintiff,  and  Mr.  Arthur 
Wilson  for  the  defendant,  when  we  took  time  to  consider.  [His 
Lordship  stated  the  pleadings.] 

It  becomes  necessary,  in  the  view  we  take,  to  pronounce  an 
opinion  upon  all  the  very  nice  points  raised  in  argument.  The 
question  principally  argued  before  us  was  whether  the  plea  was  a 
,good  answer  to  the  action.  That  turns  upon  the  22nd  and  23rd  of 
the  Pleading  Bules  of  Trinity  Term,  1853,  which  provide  that 
**  a  plea  containing  a  defence  arising  after  the  commencement  of  the 
.action,  may  be  pleaded  together  with  pleas  of  defences  arising 
before  the  commencement  of  the  action ;  provided  that  the  plain- 
tiff may  confess  such  plea,  and  thereupon  shall  be  entitled  to  the 
costs  of  the  cause  up  to  the  time  of  the  pleading  of  such  first-men- 
tioned plea ;"  and  that^ ''  when  a  plea  is  pleaded  with  an  allega- 
tion that  the  matter  of  defence  arose  after  the  last  pleading,  the 
2)laintiff  shall  be  at  liberty  to  confess  such  plea,  and  shall  be 
entitled  to  the  costs  of  the  cause  up  to  the  time  of  pleading  such 
plea,"  &c  The  true  question  is  what  is  the  effect  of  that  confes- 
sion. Is  it  a  final  ending  of  the  cause  of  action  at  the  time  of  plea 
pleaded,  or  has  it  merely  the  effect  of  a  nolle  prosequi,  entitling 
the  plaintiff  to  proceed  again  jIn  another  action  ? 

We  see  no  difficulty  in  upholding  a  release  with  a  condition 
aubsequent,  in.  accordance  with  the  suggestion  of  Maule,  J.,  in 

(1)  8  C.  B.  483,  499.  (2)  8  C.  B.  600,  501. 

(3)  3  H.  &  C.  403 ;  34  L.  J.  (Ex.)  73. 
Vol.  V.  3D  2 
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1870  Otbbons  T.  VouiHan.  (1)  It  must  have  often  happened  that  a 
Kewdtotoh  Tolnntary  payment  good  at  the  time  as  extingnishing  the  debt  ha» 
j^Y.  ^^^  rendered  void  by  matter  subsequent,  as  in  the  event  of  bank- 
ruptcy of  the  debtor  and  an  election  by  his  assignees  to  treat  the 
payment  as  a  fraudulent  preference ;  and  it  has  never  been  suc- 
cessfully contended  that  the  debt  did  not  thereby  revive.  Indeed, 
the  contrary  is  involved  in  the  decision  of  Priichard  v.  EiteheocJc.  (2) 
We  can  see  no  substantial  distinction  between  the  case  of  a  pay- 
ment avoided  by  subsequent  events  and  a  release  so  avoided.  This 
is  not  a  case  of  temporary  suspension,  like  Ford  v.  Beech  (3)  ;  but  a 
case  in  which  the  release  will  be  for  ever  operative,  unless  itself 
subsequently  avoided.  The  distinction  is  fine,  but  it  is  supported 
by  analogy,  and  it  gives  effect  to  the  clear  intention  of  the  parties^ 
We  therefore  think  the  plea  in  the  present  action  was  a  valid 
answer  thereto  at  the  time  when  it  was  pleaded,  though  the  release 
was  subject  to  be  afterwards  avoided  by  non-payment  of  the^ 
composition. 

We  are  also  of  opinion  that  the  plaintiff  might  have  replied  ta 
the  plea  in  the  former  action  that  the  release,  which  was  itself 
after  action,  though  operative  when  pleaded,  had  become  avoided 
by  non-payment  of  the  composition.  This  would  be  analogous  ta 
the  replication  to  a  plea  of  set-off,  that  the  debt  sought  to  be  set 
off  had  been  paid  after  plea;  which  would  be  good:  Eifion  v. 
LMedale.  (4) 

And  we  are  further  of  opinion  that  the  intention  of  rules  22  and 
23  of  Trinity  Term,  1853,  was  not  merely  to  allow  the  plaintiff  to 
enter  a  nolle  prosequi  to  the  particular  action,  receiving  costs- 
instead  of  paying  them,  but  to  put  an  end  to  the  litigation  alto- 
gether as  it  stands  at  the  time  of  the  confession;  the  plaintiff 
electing  to  abandon  the  claim  as  it  then  exists,  and  to  let  the 
defendant  go  free,  in  consideration  of  receiying  the  costs  of  the 
action,  which  was  properly  commenced,  though  met  by  an  answer 
of  matter  subsequently  arismg. 

The  use  of  a  confession  by  the  defendant  is  common  enough.  If 
he  confesses  an  action,  there  is  final  judgment  against  him ;  and, 
though  he  have  ever  so  good  a  defiance  behind,  he  iM  precluded  from 

(1)  8  C.  B.  at  p.  487.  (3)  11  Q.  B.  852. 

(2)  6  M.  &  G.  151.  ^  (4)  4  Ex.  159. 
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bringing  it  forward  at  a  subsequent  stage,  unless  he  obtains  leave        1870 
to  withdraw  his  confession.    A  confession  by  a  plaintiff  making  an    kiwington~ 
end  of  the  action  was  rare  in  personal  actions  before  the  rule :  and       jj^^ 
no  precedents  were  referred  to  upon  the  argument  of  such  a  course 
or  of  its  legal  consequences.    The  only  instances  we  have  been 
able  to  find  are  those  in  which  the  Attorney-Generaly  on  the  part 
of  the  Crown,  has  confessed  franchises  pleaded  by  defendants  in 
answer  to  quo  warranto  proceedings.    Such  confessions,  as  to  pri- 
vate rights,  are  conclusive  as  to  fact,  though  not  as  to  law ;  and  the 
defendant  has  judgment  for  an  allowance  of  the  franchise,  and  that 
he  go  without  day:  Com.  Dig.  Quo  Warranto  (C.  5);  Co.  Ent. 
537.  a.    And  the  judgment  cannot  be  re-opened  by  the  Crown  in 
a  subsequent  proceeding :  Com.  Dig.  Quo  Warranto  (C.  6). 

We  are  satisfied  that  the  intention  of  the  rules  of  Court,  which 
it  is  observable  have  the  force  of  a  statute,  was  to  place  the  plain- 
tiff making  a  confession  of  the  plea  for  the  purpose  of  obtaining 
costs,  in  substantially  the  same  position  as  a  defendant  confessing 
the  action ;  that  the  defendant  is  entitled  upon  such  confession  to 
a  final  judgment  that  he  go  without  day;  that  the  effect  is  not 
that  of  a  mere  nolle  prosequi,  upon  which  the  plaintiff  would  have 
to  pay  not  receive  costs ;  and  that  the  plaintiff  cannot  afterwards 
assert  in  a  fresh  action  any  claim  which  he  might  have  set  up  in 
the  action  which  he  has  so  bartered  away. 

The  plea  is  somewhat  ambiguous  as  to  whether  judgment  was 
actually  entered  for  the  defendant  upon  the  confession ;  but  there 
is  no  issue  taken  upon  this;  and  we  incline  to  think  the  aver- 
ments sufficient.  Also,  some  question  was  raised  as  to  whether  it 
sufficiently  appears  that  the  matter  of  this  replication  could  have 
been  set  up  in  the  prior  action.  We  think  it  follows  from  what 
has  been  already  said,  that  it  rests  upon  the  plaintiff  to  shew  that 
the  matter  of  the  replication  could  not  have  been  set  up  in  the 
first  action,  and  that  upon  these  pleadings  it  sufficientiy  appears, 
as  the  fact  is  admit^d  to  have  been,  that  it  could  have  been  so  set 
up.    The  judgment  is  therefore  for  the  defendant. 

Judgment  for  the  defendant. 

Attorney  for  plaintiff:  J.  C.  HdU. 

Attorneys  for  defendant :  Foster  <&  Payne. 

^3D2  2 
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1870  MELSOM  v.  GILES  and  Wife. 

July  1 1.  jy^i — Construction — Accruing  Share — Specific  Devise, 

A  Testator  devised  a  freehold  estate  to  his  son  John,  for  life,  and  afler  his  death 
to  his  child  or  children,  if  anj,  in  fee ;  **  hut,  in  case  mj  said  son  John  should  die 
without  lawful  issue,  then  unto  and  equally  hetween  my  sons  George  and  Robert, 
in  the  same  manner  as  the  estates  herein  deyised  are  limited  to  them  respectively ; 
subject,  nevertheless,  to  the  proviso  hereinafter  mentioned,  in  case  my  said  son 
John  should  leave  a  widow." 

He  then  devised  separate  freehold  estates  to  his  sons  George  and  Itobert  in  pre- 
cisely similar  terms,  mutatis  mutandis.  Then  followed  the  proviso  referred  to  in 
each  of  the  above  devises, — **  Provided  that,  in  case  any  or  either  of  my  said  sons 
should  depart  this  life  leaving  a  widow,  then  I  give  the  hereditaments  and  premises 
so  specifically  devised  to  such  one  or  more  of  them  so  dying,  unto  his  widow  and 
her  assigns  for  life." 

The  testator  died  in  1843.  Bobert  died  a  bachelor  in  1848.  John  died  in 
1861,  and  George  in  1867,  each  leaving  a  widow,  but  no  children : — 

Beldf  by  Bovill,  G. J.,  and  Brett,  J.,  that  the  limitation  to  the  widows  included 
the  shares  accruing  to  John  and  George  on  the  death  of  Bobert,  as  well  as  the 
shares  originally  and  directly  devised  to  John  and  George. 

Ileld^  by  Byles,  J.,  that  the  limitation  to  the  widows  included  only  the  shares 
originally  and  directly  devised  to  John  and  George. 

The  following  special  case  was  stated  pursuant  to  a  judge  s 
order  to  decide  whether  the  plaintiff  was  entitled  to  a  legal  or 
equitable  interest  in  more  than  a  moiety  of  a  freehold  fiu*m  situate 
in  the  parish  of  St  Catherine,  in  the  county  of  Somerset: — 

1.  The  plaintiff  is  the  widow  of  John  Melsom,  the  eldest  son  of 
the  late  George  Melsom  the  elder,  of  Batheaston,  in  the  county 
of  Somerset ;  and  the  defendant  Anna  Maria  Giles  is  the  widow  of 
George  Melsom,  the  second  son  of  George  Melsom  the  elder,  and 
is  now  the  wife  of  the  co-defendant 

2.  George  Melsom  the  elder  died  in  June,  1843,  leaving  three 
sons,  John,  his  eldest  son,  George,  the  second  son,  and  Kobert.,  the 
youngest  son,  and  being  the  owner  in  fee  of  considerable  freehold 
property,  including  the  farm  above  mentioned. 

8.  By  his  will,  dated  the  28th  of  June,  1842,  after  giving  small 
legacies  to  his  nephews  and  nieces,  and  an  annuity  of  15L  for  life 
to  his  servant  Aim  Downes,  charging  the  same  on  the  heredita- 
ments and  premises  thereinafter  devised  to  his  sons  John  and 
George,  in  the  proportions  following,  viz.,  101,  on  the  hereditaments 
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and  premises  devised  to  John,  and  57.  on  the  hereditaments  and        1870 
premises  devised  to  Bobert  (excepting  certain  premises),  he  devised     Melbom 

as  foUows :—  Gileb. 

^^  I  give  and  devise  my  farm-house,  •  .  •  lands,  tenements, 
and  hereditaments  situate  at  Batheaston,  and  also  one  moiety  of 
my  farm,  messuages,  &c.,  called  Haugh  Farm,  .  •  .  unto  my 
son  John  Melsom  and  his  assigns  for  his  life,  and,  from  and  after 
his  decease,  unto  and  equally  between  all  and  every  the  child 
and  children  of  my  said  son  John  Melsom,  if  more  than  one,  their 
several  and  respective  heirs  and  assigns,  as  tenants  in  common, 
and,  if  but  one,  then  to  such  one  child,  his  or  her  heirs  and  assigns 
for  ever ;  and,  in  case  my  said  son  John  Melsom  shall  depart  this 
life  without  leaving  any  lawful  issue,  then  I  give  and  devise  the 
same  hereditaments  and  premises  unto  and  equally  between  my 
sons  George  Melsom  and  Bobert  Melsom  in  the  same  manner  as 
the  estates  hereinafter  devised  are  limited  to  them  respectively, 
subject,  nevertheless,  to  the  proviso  hereinafter  mentioned,  in  case 
my  said  son  John  Melsom  should  leave  a  widow."  The  testator 
then  devised  Bashes  Orchard,  and  three  cottages  and  gardens,  &c., 
situate  in  Batheaston,  and  land  on  Banner  Down,  &c,  and  also 
the  other  moiety  of  Haugh  Farm,  to  his  son  George  Melsom; 
and  he  devised  his  farm  in  the  parish  of  St.  Catharine,  to  his  son 
Bobert  Melsom.  These  devises  to  George  Melsom  and  to  Bobert 
Melsom  were  in  terms  precisely  similar,  mutatis  mutandis,  to  the 
devise  to  John  Melsom,  and  were  subject  to  the  same  proviso.  The 
will  then  continued :  "  Provided  that,  in  case  any  or  either  of  my 
said  sons  shall  depart  this  life  leaving  a  widow,  then  I  give  the 
hereditaments  and  premises  so  specifically  devised  to  such  one  or 
more  of  them  so  dying  unto  his  widow  and  her  assigns,  for  and 
during  the  term  of  her  natural  life  :  I  give,  devise,  and  bequeath 
my  leasehold  messuages  and  premises  situate  ...  in  Bath, 
and  .  •  •  the  Lamb  Inn,  and  the  messuage,  &c.,  adjoining  the 
inn,  situate  in  Batheaston,  unto  and  equally  between  my  said  sons 
John  Melsom,  George  Melsom,  and  Bobert  Melsom,  as  tenants 
in  common,  their  several  and  respective  heirs,  &c. :  All  the  rest, 
residue,  and  remainder  of  my  moneys  and  securities  for  money, 
farming-stock,  &c.,  subject  to  the  payment  of  my  just  debts  (par- 
ticularly a  debt  of  9007.  due  from  me  to  my  son  George  Melsom) 
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1870       fanemi  and  testamentary  expenses,  &c.y  I  give  and  bequeath  the 
T^^uxm     same  mito  my  saad'  sons  John  Melsom,  George  Melsom,  and  Bobert 
Melsom,  in  equal  shares  and  proportions,  their  several  and  respec- 
tive executors,  &c.,  for  his  and  their  own  use  and  benefit." 

4.  The  land  so  devised  to  the  testator's  son  Bobert  was  the 
freehold  farm  in  the  parish  of  St.  Catherine  above  mentioned,  the 
right  to  a  moiety  of  which  is  the  question  in  this  action. 

5.  The  testator's  son  Eobert  died  on  the  4th  of  September, 
1848,  a  bachelor.  John  died  on  the  19th  of  July,  1861,  leaving 
a  widow,  but  no  children.  George  died  on  the  Slst  of  August, 
1867,  leaving  a  widow,  but  no  children. 

6.  Bobert  Melsom  died  intestate.  John  Melsom  left  a  will,  by 
which  he  devised  all  his  freehold  lands,  &c.,  whether  in  possession, 
reversion,  remainder,  or  expectancy,  to  trustees,  in  trust  for  his 
widow  for  her  life,  and  after  her  death  to  sell  the  same  and  divide 
the  proceeds  amongst  certain  persons  named.  George  Melsom 
left  a  will,  whereby  he  devised  to  his  widow  Anna  Maria  Melsom 
all  his  real  and  personal  estate  whatsoever  and  wheresoever  situate, 
in  possession,  reversion,  or  expectancy,  to  hold  unto  her,  her  heirs, 
executors,  and  administrators,  according  to  the  respective  natures 
and  qualities  of  the  said  premises,  absolutely  and  for  ever. 

7.  It  was  agreed  that  no  objection  should  be  made  by  either  the 
plaintiff  or  the  defendants  on  the  ground  of  want  of  parties. 

The  question  for  the  Court  was,  whether  the  plaintiff,  the  widow 
of  John  Melsom,  was  entitled,  under  the  circumstances  hereinbefore 
stated,  to  a  legal  or  equitable  life-interest  in  more  than  a  moiety 
of  the  fiurm  so  left  to  Bobert  Melsom. 

April  28.  Oarth,  Q,C.  (J.  C.  Mathew  mik  him),  for  the  plain- 
tiff. The  intention  of  the  testator  was,  to  give  to  the  widow  of 
each  of  his  sons  an  interest  for  life  in  the  estate  directly  devised 
to  her  husband,  and  not  in  the  estate  the  husband  might  succeed  to 
upon  the  death  of  a  brother.  The  wording  of  the  proviso  shews 
this,  as  it  in  terms  only  applies  to  the  shares  specifically  devised. 
The  accruing  share  of  a  surviving  son,  therefore,  does  not  pass  to 
his  widow  in  the  same  way  as  the  estate  particularly  devised  to 
each  son.  Consequently  the  plaintiff  is  entitled,  as  devisee  of  the 
testator's  heir-at-law,  to  the  whole  of  the  farm  in  question. 
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May  2.    Manisty^  Q.C  {Mureh  with  him),  for  the  defendants.       1870 
The  deyise  of  the  farm  in  question  is  to  Bobert  for  life,  remainder     mblsom 
to  his  children ;  and,  in  the  event  of  his  dying  without  issue,  to       Gnu. 
John  and  George  in  the  same  manner  as  the  estates  specifically    * 
Revised  were  limited  to  them,  subject  to  the  proviso  thereinafter 
mentioned,  in  case  Bobert  should  leave  a  widow.    The  proviso  is, 
that,  in  case  any  of  my  said  sons  should  die  leaving  a  widow,  then 
I  give  the  hereditaments  and  premises  so  specifically  devised  to 
such  one  or  more  of  them  so  dying,  unto  his  widow,  for  life.    Upon 
Bobert's  death,  therefore,  without  issue  and  unmarried,  John  and 
George  took  each  a  moiety  of  the  farm  which  had  been  devised 
to  Bobert,  ''  in  the  same  manner  as  the  estates  therein  devised 
were  limited  to  them  respectively,"  that  is,  for  life.    The  word 
^' specifically"  in  the  proviso  means,  a  specific  portion  devised  by 
the  will,  as  distinguished  from  a  share  of  the  residue.     The  devise 
of  the  moiety  of  Bobert's  farm  to  George  is  subject  to  all  the 
incidents  of  a  specific  devise  in  that  sense,  and,  therefore,  on  the 
death  of  George,  his  widow  became  entitled  to  that  moiety. 

[Btles,  J.  According  to  that  construction,  the  word  ^'  specifically  " 
has  no  meaning.    He  referred  to  2  Jarman  on  Wilk,  3rd  ed.  661. 

BoviLL,  O.J.,  referred  to  Mikom  v.  Awdry.  (1)  ] 

The  language  used  pointedly  shews  the  intention  of  the  testator : 

and  Boss  v.  Boss  (2)  is  a  distinct  authority  in  support  of  the  con- 

^ruction  now  contended  for.    And  see  Be  Palmer.  (3) 

Oarth,  Q.C.,  in  reply. 

Cur.  adv.  vuU. 

July  1 1 .  There  being  a  difierence  of  opinion,  the  judgment  of  the 
majority  of  the  Court  (Bovill,  C  J.,  and  Brett,  J.)  was  delivered  by 

BoviLL,  C.J.  In  this  special  case,  the  plaintiff  in  an  action  of 
ejectment  claimed,  as  the  widow  of  one  John  Melsom,  by  virtue  of 
his  will,  the  second  half  of  a  freehold  farm  in  the  parish  of  St. 
Catherine,  in  the  county  of  Somerset,  as  having  devolved  to  the 
said  John,  as  eldest  son  and  heir-at-law  of  his  father,  George 
Melsom,  senior,  the  testator. 

The  defendant,  the  widow  of  George  Melsom,  junior,  the  second 
4Son  of  the  said  Greorge  Melsom,  senior,  claimed  the  half  farm  in 

(1)  5  Ves.  465.  (2)  2  Coll.  C.  C.  269.  (3)  3  H.  &  N.  26. 


618  OOIJBT  OF  OOMMON  PLEAa  [L.  B: 

1870  question  under  the  will  of  Greorge  MeLsom,  senior.  George  M elsom, 
Melbox~  senior,  having  made  his  will,  dated  the  28th  of  June,  1842,  died  in 
Giles  1843,  leaving  three  sons, — John,  the  eldest ;  George,  the  second  ; 
and  Bobert,  the  youngest.  Bobert  died  a  bachelor  in  September^ 
1848.  John  died  in  1861,  leaving  no  children,  but  leaving  the 
plaintiff,  his  widow.  George  the  younger  died  in  1867,  leaving  no 
children,  but  leaving  the  defendant,  his  vridow. 

The  farm  in  question  in  the  parish  of  St  Catherine  was  devised 
by  the  testator  to  his  son  Bobert  for  life,  &e.,  and,  upon  his  death 
without  issue,  to  be  divided  between  John  and  George,  junior. 
The  defendant  claims,  upon  the  death  of  her  husband,  George* 
Melsom,  junior,  the  half  of  the  farm  which  was  possessed  by  her 
husband.  The  plaintiff  contends,  that,  upon  the  death  of  the 
defendant's  husband,  George  Melsom,  the  younger,  the  said  half 
farm  passed  to  her  husband  John,  as  heir-at-law  of  the  testator,, 
and^  on  her  husband's  death,  by  his  will  to  her. 

The  will  first  devised  certain  property  to  John,  for  life,  and, 
after  his  death,  to  his  child  or  children,  if  any,  in  fee;  ''but»  iiv 
case  the  said  John  should  die  without  lawful  issue,  then  unto  and 
equally  between  the  testator's  sons  George  and  Bobert,  in  the 
9ame  manner  as  ths  estates  herein  devised  are  limited  to  them 
respectivdy  ;  subject^  neverthdess,  to  the  proviso  hereinafter  mentioned^ 
in  case  my  said  son  John  should  leave  a  vndow**  The  will  then 
contained  a  devise  of  other  property  to  his  son  George,  in  precisely 
the  same  terms ;  and  then  a  devise  of  other  property  in  the  same 
terms  to  Bobert.  Then  followed  the  proviso  alluded  to  in  each 
preceding  devise,  in  these  terms : — ''  Provided  that,  in  case  any  or 
either  of  my  said  sons  should  depart  this  life  leaving  a  widow, 
then  I  give  the  hereditaments  and  premises  so  specifically  devised 
to  such  one  or  more  of  them  so  dying^  unto  his  widow  and  her 
assigns  for  and  during  the  term  of  her  natural  life."  The  wilt^ 
then  contained  a  devise  of  leasehold  property  in  Bath  to  the 
three  sons,  in  fee,  as  tenants  in  common. 

It  was  contended,  on  behalf  of  the  plaintiff,  that  there  was  by 
the  express  words  of  the  proviso  a  specific  and  distinct  devise  ta 
each  vridow  of  a  life-interest  in  the  property  first  devised  to  her 
husband ;  and  that  such  specific  devise  excluded  any  further  devise 
which  might  otherwise  have  been  inferred  from  the  general  words^ 
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''  in  the  same  manoer  as,"  drc,  used  in  the  preceding  devises  of  the        1870 
will;  and  that  the  proviso  prevented  those  general  words  fix)m      Meuou 
being  oonstmed  in  this  will  to  be  words  of  reference,  introducing      q^'b. 
into  the  estates  accruing  on  survivorship  the  incidents  of  the 
estates  first  left  to  each  son. 

On  behalf  of  the  defendant  it  was  contended  that  the  general 
words  referred  to  gave  an  estate  for  life  to  the  widow  of  each  son 
in  the  estate  which  should  accrue  to  him  on  survivorship,  just  as 
she  had  an  estate  for  life  in  the  estate  first  left  to  him ;  and,  if  that 
were  not  so^  yet  an  estate  for  life  passed  to  the  widows  in  the 
accruing  estates,  equally  as  in  the  estates  first  left^  by  the  proviso 
itself;  for  that  the  estates  on  survivorship  were  no  less  *^  specifically 
devised,"  that  is,  it  was  said,  '^  particularly  mentioned  as  devised," 
than  the  estates  first  left  to  each  son. 

Upon  reading  the  yrill,  it  appears  clearly  to  us  that  the  testator 
had  a  general  intention  to  provide  for  each  son  and  the  family  of 
each  son  as  nearly  as  possible  equally.  The  will  is  so  drawn  as 
that  there  is  a  reference  in  the  devise  in  favour  of  each  son  to  a 
proviso  which  is  to  follow  them  all,  for  the  purpose  of  containing  a 
provision  for  the  widow  of  each, — ^  subject,"  it  is  said  in  each  devise, 
'^  nevertheless,  to  the  proviso  hereinafter  mentioned,  in  case  my  son 
shall  leave  a  widow."  This  is  a  mere  mode  of  drafting  in  order  to 
avoid  repetition,  and  obliges  us  to  read  the  will  as  if  the  substance 
of  the  proviso  were  repeated  in  each  preceding  devise,  and  as  if  the 
limitations  were  in  each  case  to  the  son  for  life,  with  remainder  to 
his  vndow  for  life,  and  remainder  to  his  children  in  fee.  Thus 
reading  the  will,  and  considering  the  place  in  which  the  proviso 
appears,  and  the  reference  in  it  to  prior  matter  contained  in  the 
words  ^*  so  specifically  devised,"  &c.,  it  seems  to  us  that  the  word 
''specifically"  is  satisfied  by  its  being  held  to  refer  to  each  separate 
devise  of  separate  property  to  each  son ;  and  that  it,  as  it  were,  so 
separates  the  proviso  as  to  make  it  applicable  to  the  widow  of  each 
son,  and  to  her  right  to  an  estate  for  life  in  the  estate  first  left  to 
her  husband.  This  meaning  attributed  to  the  word  '' specifically" 
in  this  will  seems  to  us  to  be  strengthened  by  observing  that  it  thus 
also  distinguishes  the  prior  devises  of  estates  left  separately  to 
each  son  from  the  subsequent  estate  in  common  left  jointly  to  all 
the  sons.    If  this  view  of  the  proviso  be  correct,  there  is  further  to 
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1870       be  considered  the  trae  interpretation  of  the  devises  over  to  surviving 
3ixi^M      brothers,  in  case  of  the  death  of  any  one  without  issue. 
Giles  ^^  comparison  or  reference  contained  in  the  word  "  respec- 

tively" in  the  devises  over  is,  we  think,  clearly  with  or  to  the 
estates  left  in  the  first  instance  to  each  son*  What,  then,  in  the 
event  which  happened,  of  Robert  dying  without  issue,  is  the  proper 
construction  to  be  put  on  the  devise  to  the  testator's  sons  John 
and  George,  ^  in  the  same  manner  as  the  estates  herein  devised  are 
limited  to  them  respectively  ?"  The  words  relied  on  by  the  plain- 
tiff in  the  proviso  to  restrict  the  interpretation  of  these  words  being 
otherwise  applicable,  and  there  being  no  other  part  of  the  will  to 
control  or  limit  the  meaning  usually  given  to  such  general  words, 
we  are  of  opinion  that,  according  to  the  authorities  quoted,  they 
must  be  treated  in  this  will,  as  in  others,  as  words  of  reference ;  and 
that  they  therefore  entitle  the  widows  to  a  life-interest  in  the  estates 
accruing  to  their  husbands  on  survivorship,  just  'as  the  >vidows 
take  a  life-interest  in  the  estates  first  left  to  their  respective  hus- 
bands. Such  a  construction  of  the  will  seems  to  us  to  be  more 
consistent  with  the  general  apparent  desire  of  the  testator  to  deal 
equally  with  the  family  of  each  son.  If  the  words  are  not  treated 
as  words  of  reference  with  regard  to  the  widows,  it  seems  di£Scult 
to  treat  them  as  such  with  regard  to  children,  if  any.  It  could 
hardly  be  a  proper  construction  to  say  that  the  same  words  in  tb& 
same  place  are  to  be  treated  as  words  of  reference  with  regard  to 
the  children,  but  not  so  with  regard  to  the  widows,  whose  life- 
iDterests  are  to  precede  the  estates  devised  to  the  children.  And 
yet  there  is  nothing  in  the  proviso  which  can  be  said  to  interfere 
with  the  ordinary  interpretation  of  these  words  in  the  devises  with 
regard  to  the  children,  and  any  other  interpretation  with  regard  to 
them  would  seem  to  be  directly  contrary  to  the  authorities,  and  to 
the  equality  of  provision  among  the  families  of  the  testator  s  sons. 
We  think  the  testator  has  sufficiently  manifested  his  intention 
that  the  accruing  shares  were  to  pass  both  to  widows  and  children 
in  the  same  manner  as  the  estate  originally  devised  to  each  son, 
and  in  our  opinion  judgment  should  be  entered  for  the  defendants. 

Byles,  J.    The  female  defendant^  being  the  vridow  of  the  last 
surviving  son  of  the  testator,  claims  under  his  will,  not  only  a  life- 
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^estate  in  the  lands  directly  devised  to  her  former  husband,  but       1870 
^Iso  in  the  share  which  accrued  to  that  husband  under  the  will     mblsom 
after  his  brother's  death.  Giles. 

I  am  of  opinion  that  the  provisions  of  the  will  in  favour  of  the 
defendant  are  satisfied  by  the  life-estate  which  she  takes  in  the 
43hare  originally  and  directly  devised  to  her  husband,  and  that  she 
is  not  entitled  to  a  life-interest  in  an  accruing  share. 

The  general  rule  of  law  seems  to  be  clear,  that  clauses  disposing 
of  the  shares  of  devisees  and  legatees  dying  before  a  given  period  or 
-event,  do  not  without  a  positive  and  distinct  indication  of  intention 
extend  to  shares  accruing  under  those  clauses :  Pain  v.  Benson  (1) : 
see  other  authorities  collected  in  2  Jarman  on  Wills,  3rd  ed.  p. 
661.  It  seems  to  me  that  no  such  intention  here  appears,  so  far  as 
the  widow's  interest  is  concerned,  but  that  the  contrary  appears. 

To  make  out  such  an  intention,  the  defendant  must  rely  on  the 
-words,  "  in  the  same  manner''  But  those  words  must  be  read  with 
the  context;  and,  so  read,  they  have  a  natural  and  important 
meaning,  and  are  fully  satisfied;  for,  they  give  to  the  younger 
grandchildren  of  the  testator  what  otherwise  they  would  not  have 
had,  an  estate  in  common  in  fee  in  the  accruing  shares. 

A  provision  for  the  widow  of  a  deceased  son  is  mentioned  in  the 
-devise  over ;  but  that  refers  to  the  life-interest  of  the  wife  of  the 
original  taker  in  the  Ic^nds  directly  devised  to  him.  The  expres- 
sion "  specifically  devised "  appears  to  me  to  import  very  strongly 
that  the  life-interest  of  the  wife  is  to  come  out  of  land  directly 
devised  by  name  to  her  husband.  And,  unless  it  is  so  read,  it  has, 
I  think,  in  this  will,  no  meaning  or  operation. 

The  word  **  specifically  "  is,  indeed,  an  inartificial  and  inappro- 
priate word  as  applied  to  realty,  because  it  is  said  that  all  devises 
of  ]and  are  specific :  2  Wms.  on  Exors.  932.  But  its  meaning  in 
this  context  is,  I  conceive,  the  same  as  that  in  which  it  is  often 
used,  and,  for  example,  in  a  passage  cited  in  Bichardson's  Dic- 
tionary, from  Warburton,  "  specifically,"  that  is,  "  with  its  circum- 
stances." It  is,  I  think,  as  here  used,  synonymous  with  specially, 
or  particularly  J  or  directly.  The  original  share  of  the  defendant's 
husband  is  particularized  or  specified  both  as  to  the  land  and  as  to 
the  person,  and  it  is  directly  devised.    Or,  the  word  "  specifically  " 

(1)  3  Atk.  80. 
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1870  may  here  mean  certainly,  or  absolutely,  in  contradistinction  to  con- 
Melsoh  tingently ;  for,  the  testator  very  well  knew  to  what  extent  he  was 
Giles.  benefiting  the  widow  of  each  son,  if  her  life-interest  were  confined 
to  her  husband's  original  share  directly  and  certsdnly  deyised  to 
him,  but  conld  not  foresee  the  fiitore,  and  therefore  was  less  likely 
to  make  additional  provision  for  her  under  other  circumstances 
unknown  to  him. 

For  these  reasons,  I  think  our  judgment  should  be  for  the  plain- 
tiff. But,  as  the  majority  of  the  Court  are  of  a  different  opinion^ 
there  will  be  judgment  for  the  defendants. 

Judgment  for  the  defendants. 

Attorneys  for  plaintiff:  Young,  Jones,  Bdberts,  &  HalL 
Attorneys  for  defendants :  Roulh  dt  Stacey. 


J^V^^'  WEST  AKD  Othbbs  v.  the  LONDON  AND  NORTH  WESTERN 

RAILWAY  COMPANY, 

Railway  and  Canal  Traffic  Act,  1854  (17  A  18  Vtct.  c.  31),  «.  Z^Land  let  by 
RaUway  Company  for  storing  Coal — FacUitiea  for  receiving,  forwarding^ 
'    and  delivering  Traffic, 

A  railway  oompany,  baying  land  adjoining  one  of  their  atat  ons,  let  the  whole 
of  it  to  P.,  a  coal  merchant,  for  the  porpose  of  storing  coal  brought  by  their  line. 
P.  did  not  require  or  actually  use  the  whole  of  the  land  for  this  purpose.  W.,  another 
coal  merchant,  applied  to  the  oompany  to  provide  him  on  similar  terms  with 
land  for  storing  coal,  or  to  let  to  him  the  part  of  the  land  not  actually  used  by  P. 
The  company  refused  to  do  so.  W.  then  applied  to  the  Court  under  the  Railway 
and  Canal  TraMc  Act,  1854,  s.  3,  for  an  order  compelling  the  company  to  desist 
from  allowing  P.  to  store  coals  on  the  land,  or  to  give  similar  facilities  to  him : — 

lleld^ — by  Bovill,  C.  J.,  and  Keating,  J., — that  a  means  of  storing  coal  at  the  sta- 
tion to  which  it  is  sent  being  a  necessary  facility  for  the  proper  carrying  on  of  the 
coal  trade,  the  company  had  no  right  to  grant  greater  facilities  to  P.  than  to  W., 
and  that  they  ought  to  be  restrained  from  doing  so : 

ffeld, — ^by  Montague  Smith  and  Brett,  JJ., — that  the  Railway  and  Canal  TraMc 
Act  only  relates  to  facilities  in  the  receiving,  forwarding,  and  delivering  traffic, 
and  that  the  Court  has  no  jurisdiction  to  interfere  with  matters  not  relating  to 
these,  and  that  facilities  for  storing  coal  after  it  has  been  delivered  to  the  con- 
signee do  not  relate  to  the  receiving,  forwarding,  or  delivering  of  traffic,  and  are 
not  therefore  under  the  control  of  the  Court. 

BuLE  calling  on  the  defendants  to  shew  cause  why  an  in- 
junction should  not  issue  under  the  Railway  and  Canal  Traffic 
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Act,  1864  (17  &  18  Vict.  c.  31),  requiring  them  to  carry  coals  for       1870 
the  plaintiffs  to  Lnbenham  Station  on  the  same  terms  and  at  the       wivr 
same  rates  they  had  previously  carried  for  them,  or  as  they  carried      lo^h 
for  one  Perkins,  and  to  permit  the  plaintiffs  to  deposit  coals  carried      ^^^ 
by  the  defendants  upon  an  adequate  part  of  the  coal  wharf  at  the     Wkbtebn 
Lubenham  Station  on  their  paying  for  the  accommodation  at  the 
same  rate  that  they  and  others  paid  at  other  stations,  or  as  one 
Perkins  paid  at  the  said  station,  or  why  the  defendants  should  not 
be  restrained  from  giving  undue  and  unreasonable  preference  and 
advantage  to  Perkins  in  respect  of  carrying  coals  to  that  station, 
and  permitting  him  to  deposit  them  on  the  coal  wharf. 

June  16.    Davmny  Q.C.f  and  LUtter^  shewed  cause. 
Cave  supported  the  rule. 

The  facts  and  arguments  sufficiently  appear  from  the  judgments 

of  the  Court. 

Our,  adv.  vuli. 

July  11.  The  Court  being  equally  divided,  the  judgment  of 
BoviU,  C. J.,  and  Keating,  J.,  was  delivered  by 

BoviLL,  C.J.  In  this  case,  which  was  an  application  for  an 
injunction  under  the  Railway  and  Canal  Traffic  Act,  1854  (17&18 
Vict.  c.  31),  I  regret  to  say  that  the  Court  is  equally  divided  in 
opinion.  I  have  now  to  deliver  the  judgment  of  my  Brother 
Keating  and  myself. 

The  complainants  in  this  case,  Messrs.  West,  Biddies,  &  Co.,  who 
JBLTB  coal-merchants  in  Leicestershire  and  Northamptonshire,  have 
for  some  years  been  accustomed  to  send  coal  to  various  stations  of 
the  defendants'  railways,  and,  amongst  others,  to  the  stations  upon 
the  Bugby  and  Stamford  Bailway.  The  complainants,  as  well  as 
other  coal-merchants,  were  allowed  the  use  of  certain  wharves  or 
depdts  at  these  stations  for  the  reception  and  deposit  of  the  coals 
consigned  to  them  respectively,  for  which  accommodation  each  coal- 
merchant  paid  a  remuneration  to  the  company.  The  practice  of 
the  company  seems  to  have  been  to  apportion  the  accommodation 
at  the  different  stations  amongst  the  coal-merchants  who  required 
it ;  and  each  coal-merchant  used  his  wharf  as  a  kind  of  store  for 
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1870        his  coals  until  they  were  sold  and  were  required  to  be  removed. 

West       From  the  nature  of  the  inland  coal  trade,  the  wharf  or  depot 

London      accommodation  is  almost  essential  to  its  being  carried  on  profitably 

AUD        to  the  merchant.    It  also  promotes  the  traffic  of  carrying  coals  upon 

Western     the  railways;  and  the  practice  of  the  companies  proriding  such 

accommodation  is  yery  general  upon  most  of  the  railways. 

In  the  course  of  the  year  1869  an  additional  station  was  opened 
upon  the  Bugby  and  Stamford  line  at  Lubenham.  There  was  a 
space  of  ground  attached  to  and  forming  part  of  the  station  there 
which  was  suitable  for  and  might  have  been  appropriated  to  coal- 
wharves  in  the  usual  way,  and  it  was  sufficient  in  extent  to  afford 
the  usual  accommodation  for  more  than  one  coal-merchant.  The 
complainants  thereupon  commenced  sending  coals  by  the  defendants^ 
railway  to  Lubenham  station  for  sale^and  such  coals  were  unloaded 
and  deposited  and  stored  in  the  usual  way  upon  parts  of  the  station 
marked  out  by  the  company's  officers  for  that  purpose. 

A  Mr.  Joshua  Perkins,  of  Lubenham,  also  then  commenced 
sending  coals  by  the  defendants'  railway  to  Lubenham  station  for 
sale,  and  these  were  deposited  and  stored  in  like  manner,  in  the 
usual  way,  upon  another  part  of  the  wharf  at  that  station. 

On  the  13th  of  November,  the  complainants  received  a  letter 
from  the  defendants'  engineer's  office,  as  follows : — 

''  Sir, — ^I  shall  be  at  Lubenham  station  on  Tuesday  next  at  11.37, 
to  stake  out  the  coal-wharves,  if  you  will  be  good  enough  to  come 
and  point  out  what  ground  you  require.  Could  you  get  to  know 
for  me  what  ground  Mr.  Tibbett  requires  ?  "  S.  G.  Byrd. 

"  Messrs.  West  &  Co.,  Market  Harborough." 
The  complainants  continued  to  send  their  coal  as  before,  and  to- 
deposit  it  at  Lubenham  station  until  about  the  20th  of  December,, 
when  the  following  letter  was  sent  to  them  by  the  company : — 

"  General  Groods  Manager's  Office, 
«  Euston  Station,  London,  20  Dec.  1869. 
''Gentlemen, — ^The  whole  of  the  wharfage  accommodation  at 
Lubenham  being  let  to  Mr.  Perkins,  I  beg  to  give  you  notice  thaty 
from  and  after  this  date,  the  London  and  North  Western  Bailway 
cannot  convey  any  more  coal  for  you  to  that  station. 

"  G.  Findlay. 
*'  Messrs.  West  &  Co.,  Coal-Merchants,  Market  Harborough." 
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The  complainants  answered  as  follows : —  1870 
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"  Market  Harborough,  Dec.  22, 1869.  ^~~ 

"  Dear  Sir,-:r-Your  letter  of  the  20th  is  to  hand.    If  your  instruo-     j^^^j^ 
tions  with  regard  to  this  (Lubenham)  station  can  be  carried  out,        akd 
we  can  scarcely  exaggerate  the  injustice  it  is  to  a  firm  like  ourselyes  _  WEarxBN 
who,  for  twenty  years,  have  been  establishing  a  trade  which  your 
company,  by  giving  monopoly  to  an  individual  at  our  expense, 
and  to  the  great  injury  of  the  public,  at  once  cause  us  to  sacrifice. 
May  we  ask  that  you  will  grant  the  writer  an  interview  upon  the 
subject  upon  any  day  after  Wednesday  next,  and  in  the  meantime 
allow  the  usual  trafiic  to  continue.  '^  West,  Biddies,  &  Co. 

«  G.  Findlay,  Esq.,  Euston  Station." 

The  company  sent  the  following  reply : — 

**  District  Goods  Superintendent's  Ofiice, 
"  Northampton,  Dec.  23, 1869. 

"  Gentlemen, — ^I  beg  to  inform  you  that  on  and  after  the  1st  of 
January  next,  we  shall  cease  forwarding  any  of  your  waggons  laden 
with  coal  to  our  Lubenham  station.  "  Edward  King." 

It  now  appears  from  an  agreement  signed  by  Mr.  Perkins,  which 
was  handed  to  the  Court  after  the  conclusion  of  the  argument,  that 
the  company  had,  on  the  22nd  of  October  previously,  agreed  with 
Mr.  Perkins  to  let  him  the  whole  of  the  wharf  accommodation  at 
Lubenham  station  at  a  monthly  rent^  and  subject  to  a  month's 
notice  to  give  up  possession. 

After  the  receipt  of  the  letter  of  the  28rd  of  December,  the  com- 
plainants sent  some  coals  to  be  forwarded  by  the  company  from 
Market  Harborough  to  Lubenham  station,  but  the  company  re- 
fused to  forward  them.  This,  however,  for  the  purposes  of  the 
present  rule,  is  not  to  be  treated  as  an  absolute  refusal  to  carry 
the  coals,  if  the  complainants  could  have  received  them  at  Luben- 
ham without  a  wharf,  and  is  only  to  be  considered  as  a  refusal  to 
allow  the  complainants  any  wharf  accommodation  at  Lubenham  ; 
which,  however,  is  for  all  commercial  purposes  (as  it  appears  to 
have  been  considered  by  both  parties)  virtually  preventing  the 
coals  being  sent  by  the  complainants  to  that  station. 

It  must  be  taken,  upon  the  affidavits  and  letters,  and  in  the 
absence  of  any  denial  by  the  company,  that  the  whole  of  the  avail- 
able wharf  ground  has  been  allotted  to  Mr.  Perkins ;  that  the 
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1870       space  80  let  to  Mr.  Perkins  is  larger  than  he  uses  or  requires  for 

West       his  trade,  and  that  he  does  not  use  more  than  half  of  such  space, 

LoraoN      ^^®  ^^^  being  left  unoccupied;  and  it  must  be  taken  that  this 

^K^        space  so  unoccupied  by  him  is  suitable  for  the  usual  accommodation 

Western     for  the  complainants  and  other  coal-merchants, — ^the  complainants 

iAiLWAT  Co.  jjj^yijjg  jjj  fj^^^  been  allowed  the  use  of  it  until  December,  as  before 

mentioned. 

The  company  have  a  further  space  of  ninety-four  square  yards 
which  is  not  at  present  used,  though  the  company's  goods  manager 
states  in  his  affidavit  that  he  belieyes  the  same  will  be  utilized  by 
the  company  for  their  traffic 

The  ground  upon  which  the  company  contend  that  they  can 
refuse  the  complainants  any  wharf  accommodation  for  their  coal  is, 
that  they  have  let  the  whole  of  the  available  space  to  Mr.  Perkins ; 
and,  having  thus  practically  excluded  all  other  coal-merchants 
except  Mr.  Perkins,  the  engineer's  affidavit  concludes  by  stating 
that  Mr.  Perkins  is  (viz.,  when  the  affidavit  was  sworn)  the  only 
trader  in  coal  at  this  place. 

The  complainants  having  sustained  much  injury  and  loss  in 
their  trade  by  being  unable  to  compete  with  Mr.  Perkins  in  sup- 
plying Lubenham  and  the  neighbourhood  with  coals,  this  matter 
was  then  placed  in  the  hands  of  their  solicitors.    The  latter  com- 
plained by  letter  to  the  company  of  the  monopoly  thus  given  to 
Mr.  Perkins  of  the  coal-trade  at  Lubenham  and  the  surrounding 
villages,  by  the  company  giving  him  the  exclusive  privilege  of 
stacking  his  coal  at  the  station ;  but  no  redress  was  obtained  from 
the  company ;  and  the  complainants  then  obtained  the  present 
rule.    The  object  of  the  rule  is,  to  compel  the  company  to  abstain 
from  giving  Mr.  Perkins  the  exclusive  advantage  of  depositing  bis 
coal  at  the  station,  or  to  give  similar  accommodation  to  the  com- 
plainants.   They  complain  that,  by  the  arrangements  in  question, 
an  undue  preference  and  advantage  is  given  by  the  company  to 
Mr.  Perkins,  and  that  they  are  subjected  to  undue  prejudice  and 
disadvantage :  and  there  can  be  no  doubt  that  the  effect  of  what 
has  been  done  by  the  company  is  to  exclude  the  complainants  from 
any  share  of  the  facilities  for  the  coal-traffic  which  exist  at  the 
station,  and  that  it  does  practically  exclude  them  from  sending 
coal  to  Lubenham  station  for  the  purposes  of  their  trade,  and  thus 
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creates  a  monopoly  of  the  trade  in  favour  of  Mr.  Perkins,  and  to  1870 

the  prejudice  not  only  of  the  complainants  but  of  the  public.  ^VEn 

It  was  contended,  Jiowever,  that  the  case  did  not  come  within  j^^ 

the  provisions  of  the  Bailway  Traffic  Act,  1854.    That  Act,  by  amd 

North 

s.  2,  enacts  that  every  railway  company  shall  afford  all  reasonable  Westbum 
facilities  for  receiving,  forwarding,  and  delivering  traffic  upon  and 
from  the  railway,  and  that  no  such  company  shall  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  or  in  favour 
of  any  particular  person  or  any  particular  description  of  traffic  in 
any  respect  whatsoever,  nor  shall  any  such  company  subject  any 
particular  person  or  any  particular  description  of  traffic  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever.  And  by  the  interpretation  clause,  s.  1,  it  is  enacted 
that  the  word  ''railway  "  shall  include  every  station  of  or  belong- 
ing to  such  railway  used  for  the  purposes  of  public  traffic.  By 
the  Railways  Glauses  Consolidation  Act,  1845  (8  &  9  Vict  c  20), 
s.  16,  the  company  were  authorized,  for  the  purpose  of  construct- 
ing the  railway  or  the  accommodation  works  connected  therewith, 
to  erect  and  construct,  amongst  other  things,  such  yards,  stations, 
wharves,  and  other  works  and  conveniences  as  they  might  think 
proper,  and  to  do  all  other  acts  necessary  for  making  and  using 
the  railway. 

It  seems  to  us  that  the  space  of  ground  used  for  the  deposit  of 
coals  at  Lubenham  station  must  be  considered  a  part  of  the  rail- 
way, within  the  meaning  of  the  Bailway  Traffic  Act,  and  that  the 
wharf  accommodation  to  coal-dealers  is  not  only  an  usual  and  ordi- 
nary and  reasonable  accommodation  for  the  coal-traffic  coming  to  the 
railway,  but  that  it  is  in  fact  so  necessary  that  without  it  the  trade 
in  coal  and  the  traffic  of  coal  on  the  railway  cannot  practically 
and  commercially  be  carried  on. 

The  railway  companies  have  secured  a  monopoly  of  the  carry- 
ing trade ;  but  this  was  granted  to  them  and  is  to  be  used  for  the 
benefit  of  the  public ;  and  one  great  object  of  the  Act  of  1854  was, 
to  compel  the  companies  to  act  with  impartiality  to  all  persons 
desirous  of  using  the  railway,  and  to  secure  that  all  should  be 
placed  upon  equal  terms.  The  legislature  has  placed  a  restriction 
upon  the  companies  from  using  their  powers  and  their  railways  for 
the  benefit  of  one  person  to  the  exclusion  of  others,  and  has 

Vol.  V.  8  E  2 
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1870  required  that  all  persons  should  be  treated  alike.    At  the  same 

WssT  time,  it  has  been  considered  that  due  regard  may  be  had  to  any 

LoNix)K  peculiar  circumstances,  as  well  as  to  the  safety  and  convenience  of 

^^^^  the  public  and  the  fair  interests  of  the  companies  themselves. 

North  ^  ,  \  ^ 

Western         In  most  of  the  decided  cases,  the  question  has  arisen  upon  a 

Railwat  CJo 

'  difference  in  the  amounts  charged  for  carriage  to  particular 
persons :  but  the  Court  has  always  considered  that  the  Act  of 
1854  prohibited  any  difference  being  made  in  the  aceommodalion 
also  that  was  afforded  to  different  persons ;  and  the  Court  will 
always  look  at  the  true  character  and  effect  of  the  arrangements 
which  are  complained  of.  I  cannot  bring  my  mind  to  doubt  that 
what  has  been  done  in  this  case  was  distinctly  what  the  legislature 
intended  to  prevent.  It  gives  a  direct  advantage  to  Mr.  Perkins 
at  the  expense  of  the  complainants,  and  is  a  direct  prejudice  to 
the  complainants,  to  the  benefit  of  Mr.  Perkins.  There  is  no  suf- 
ficient reason  shewn  for  giving  this  preference  to  Perkins ;  and 
there  are  no  circumstances,  not  even  the  benefit  of  tlie  public,  to 
excuse  or  justify  it.  Indeed,  the  public,  if  such  monopolies  could 
be  created  by  the  railway  companies  at  this  and  other  stations, 
would  suffer  most  materially ;  and  it  seems  to  me  that  thei^  is 
nothing* to  make  the  arrangement  in  question  otherwise  than 
undue  and  unreasonable  within  the  meaning  of  the  statute. 

It  was  contended  that  the  arrangement  was  not  within  the  Act, 
inasmuch  as  it  was  only  for  the  purpose  of  enabling  Mr.  Perkins 
more  profitably  to  carry  on  his  trade.  But  this,  as  it  seems  to  us, 
will  not  justify  the  company  in  using  their  station  in  connexion 
with  the  traffic  brought  by  their  railway  for  such  a  purpose.  It  is 
still  using  their  railway  (of  which  the  station  is  a  part),  and  their 
powers,  for  the  purpose  of  the  coal-traffic,  and  for  the  purpose 
of  giving  an  advantage  to  one  person  over  another,  which  the 
statute  intended  to  prohibit.  It  is  clear  also  that  they  can  and  do 
give  the  advantage  to  Mr.  Perkins  only  as  proprietors  of  the 
railway  and  station,  and  as  carriers  of  coal  upon  their  railway. 

In  Baxendale  v.  Gh'eai  Western  By.  CJo.  (Beading  Case)  (1),  it 
was  considered  that  a  railway  company  who  were  oho  carriers  to 
and  from  the  railway,  could  not,  in  such  separate  trade  of  carriers, 
give  an  undue  preference  to  themselves,  or  impose  an  undue  pre- 

(1)  5  C.  B.  (N.  S.)  336 ;  28  L.  J.  (C.P.)  81. 
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judice  upon  others :  and  a  similar  rule  was  acted  upon  in  Garton  y.       1870 
Bristol  and  Exeter  By.  Go.  (1)   We  think  the  case  also  falls  mthin,       wdt 
the  principle  upon  which  the  Court  acted  in  Marriott's  Case  (2),     lo^j, 
where  it  was  held  that  the  omnibus  of  the  complainant  could  not        and 
be  excluded  from  the  Kingston  station^  whilst  that  of  another    Wxstbbk 
proprietor  was  admitted,  there  being  no  circumstances  to  justify      ^^^^^     • 
the  difference  in  the  two  cases. 

In  our  judgment,  the  rule  in  the  present  case  should  be  made 
absolute  to  restrain  the  company  from  giving  any  undue  preference 
and  advantage  to  Mr.  Perkins  in  respect  of  carrying  coals  for  him 
to  Lubenham  station,  and  permitting  him  to  deposit  the  coals  so 
carried  on  the  coal-wharf  at  the  said  station,  whilst  they  exclude 
the  complainants  from  carrying  and  depositing  his  coal  in  like 
manner,  and  injoining  them  to  treat  the  complainants  and  Mr. 
Perkins  upon  terms  of  equality,  and  to  give  them  the  same  facili- 
ties as  regards  the  accommodation  for  receiving  and  depositing 
coals  at  Lubenham  station.  But,  as  the  Court  is  equally  divided 
in  opinion,  the  rule  will  drop. 

The  judgment  of  Montague  Smith  and  Brett,  JJ.,  was  de- 
livered by 

Montague  Smith,  J.  We  regret  that  a  difference  of  opinion 
exists  in  this  case,  in  which  Messrs.  West,  Biddies,  &  Co.,  who  are 
coal,  stone,  and  lime  merchants,  applied  to  the  Court,  under  the 
Bailway  and  Canal  Traffic  Act,  for  an  injunction  to  the  London 
and  North  Western  Bailway  Company. 

The  substance  of  the  application  was  to  compel  the  company,  not 
only  to  carry  the  coals  of  the  applicants  to  the  Lubenham  station 
on  their  Bugby  and  Stamford  line  of  railway,  and  to  give  them 
facilities  for  unloading  there,  but  also  to  allot  to  them  a  part  of  a 
wharf  of  the  company  adjoining  the  station,  for  the  purpose  of 
stacking  their  coal  for  sale,  and  until  it  suited  them  to  deliver  it 
to  customers.  They  also  prayed,  in  the  alternative,  that  the  com- 
pany should  be  restrained  from  allowing  Mr.  Perkins  to  deposit  and 
stack  his  coal  for  the  purpose  of  sale  on  such  wharf.  The  Luben- 
ham station  was  opened  last  year;  and  the  company  turned  a 

(1)  6  C.  B.  (N.  S.)  639 ;  28  L.  J.  (C  J».)  158. 

(2)  1  a  B.  (N.  S.)  499 ;  26  L.  J.  (C.P.)  154.      . 
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1870       piece  of  ground  adjoining  it  into  a  wharf.     Messrs.  West,  Biddies, 
West       &  Ca  were  for  some  time  allowed  to  stack  their  coals  on  the 
JAmxm     wharf,  on  ground  set  out  for  the  purpose,  upon  payment  of  a  rent 
AND        proportioned  to  the  ground  set  out  for  them.    It  appears  that,  in 
Westebk     October,  1869,  the  company  let  the  wharf  to  Mr.  Perkins  at  a 
AiLWAT       monthly  rent>  and  thereupon  gave  notice  to  Messrs.  West,  Biddies, 
&  Co.,  that  they  could  no  longer  stack  their  coal  upon  it.    It  is 
stated  in  the  aflSdavits  that  the  wharf  is  larger  than  Mr.  Perkins 
requires  for  his  present  trade,  and  that  in  fact  he  does  not  use 
more  than  one  half  of  it,  leaving  tberefore  sufficient  for  the  trade 
of  Messrs.  West,  Biddies,  &  Co.,  if  it  were  set  out  for  them.    It 
appears  also  that  there  is  some  other  land  of  the  company  adjoin- 
ing the  station,  at  present  unoccupied ;  but  the  company  say  they 
may  require  that  land  for  general  purposes ;  and  the  application  is 
directed  mainly  to  the  object  of  having  a  part  of  the  coal-wharf 
now  let  to  Mr.  Perkins  allotted  to  Messrs.  West,  Biddies,  &  Co. 

The  substance  of  the  application  was,  as  stated  on  the  argument, 
to  compel  the  company  to  allot  a  part  of  the  wharf  to  the  appli- 
cants, as  a  dep6t  where  their  coals  might  be  stacked  and  kept  for 
sale,  the  applicants  being  ready  to  pay  rent  for  the  use  of  the 
part  so  allotted ;  and  we  understood  that,  unless  they  succeed  in 
obtaining  the  injunction  to  this  extent,  they  do  not  at  present 
intend  or  desire  to  carry  coal  to  Lubenham. 

The  question  then  arises,  whether  the  Court  has  jurisdiction 
under  the  Bail  way  and  Canal  Traffic  Act  to  carry  out  this  object. 
And  it  seems  to  us  it  has  not.  It  strikes  one  at  the  outset  that 
what  the  applicants  want  from  the  company  has  nothing  whatever 
to  do  with  the  conveyance  and  transport  of  the  coal,  or  with  any 
facilities  or  accommodation  telating  to  conveyance  and  transport. 
They  really  want  the  company  to  provide  them  with  a  wharf  or 
store  where  they  may  sell  their  coal  when  and  as  they  please. 

The  preamble  of  the  Act  (17  &  18  Vict.  c.  31)  which  gives  this 
Court  jurisdiction  recites  that  "  it  is  expedient  to  make  better  pro- 
vision for  regulating  the  traffic  on  railways."  The  2nd  section  enacts 
that  the  company  shall  afford  *^  all  reasonable  facilities  for  the  receiv- 
vag  ^xA  forwarding  and  delivering  traffic  upon  and  from  their  rail- 
ways." These  are  the  governing  words.  It  then  enacts  that  *•  no 
company  shall  make  or  give  any  undue  or  unreasonable  preference  or 
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advantage  to  or  in  favour  of  any  particular  person  or  company,  or  any       1870 
particular  description  of  traffic^  in  any  respect  whatsoever,  nor  subject       wxst 
any  particular  person  or  company,  or  any  particular  description  of     londch 
traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvantage,  in      ^^ 
any  respect  whatsoever."  It  seems  to  us,  that^  according  to  ordinary    Wbstkbk 
rules  of  construction,  this  last  part  of  the  enactment  must  be  con- 
strued to  apply  to  undue  preference  or  undue  prejudice  in  matters 
incidental  to  the  conveyance  of  traffic,  and  to  facilities  for  re- 
ceiving, forwarding,  and  delivering  such  traEBc.    In  the  interpreta- 
tion clause,  s.  1,  it  is  enacted  that  the  word  "  traffic  "  shall  include 
goods,  animals,  and  other  things  conveyed  by  any  railway  company. 

The  3rd  clause,  which  gives  the  Court  jurisdiction,  confines  its 
power  to  *^  anything  done  or  any  omissions  made  in  violation  or 
contravention  of  the  Act." 

These  being  the  enactments  of  the  statute,  it  seems  to  us  that 
this  Court  has  no  jurisdiction  under  it  to  deal  with  the  complaint 
in  question.  That  complaint  does  not  relate  to  the  conveyance  of 
the  coal,  or  to  the  receiving,  forwarding,  or  delivering  of  it.  The 
coal  is  received  at  the  place  whence  it  is  consigned,  and  it  is  for- 
warded to  Lubenham ;  and,  when  it  is  there  handed  over  to  such  a 
consignee  as  Mr.  Perkins  is,  in  order  that  he  may  stack  it  and  keep 
it  and  sell  it  at  his  pleasure  to  a  purchaser,  we  think  it  is  delivered 
within  the  meaning  of  the  statute.  We  think  that  the  complaint 
relates  to  matters  wholly  distinct  from  the  receiving,  forwarding 
and  delivering  of  the  coal.  It  relates  to  a  matter  foreign  to  all 
these  things,  and  arising  after  all  that  concerns  the  conveyance  and 
delivery  of  the  coal  is  absolutely  and  entirely  at  an  end. 

It  is  said  that  the  company,  by  letting  their  wharf  to  Mr.  Per- 
kins for  the  above  purposes,  give  him  an  advantage  in  the  sale  of 
his  coal  over  the  applicants.  But  this  is  not  an  advantage  in  the 
conveyance  or  transport  of  the  coal ;  and  if  it  is  not  one  of  the 
advantages  within  the  Act,  the  fact  that  it  is  an  advantage  to  him 
and  a  disadvantage  to  others  becomes  immaterial,  and  cannot  give 
the  Court  jurisdiction.  It  seems  to  us  that^  if  we  were  to  extend 
our  jurisdiction  to  things  beyond  those  which  relate  to  the  convey- 
ance of  traffic  and  the  matters  incidental  to  its  transport^  we 
should  exceed  the  authority  conferred  on  us  by  the  Act^  and  might 
then  be  asked  jbo  extend  our  interference  to  various  matters  not  at 
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1870       all  contemplated  by  it, — such  as,  the  arrangements  respecting 
Y^g^       refreshment-rooms,  book-stalls,  and  other  like  matters. 
^   *'  No  case  can  be  found  where  under  similar  circumstances  the 

London 

AND  Court  has  interfered.  On  the  contrary,  in  a  case  which  is  nearest 
WB8TERN  in  its  facts  to  the  present, — Be  Oxlade  (1), — it  may  be  inferred 
Railway  Co.  ^^^  ^^  report  that  the  Court  refused  to  interfere  to  the  extent 
required  by  the  present  applicants.  That  case  illustrates  the  diffi- 
culties which  would  be  iuYolved  in  attempting  to  impose  regula- 
tions on  companies  beyond  those  relating  to  the  conyeyanoe  of 
traffic.  It  appeared  that  the  North  Eastern  Bailway  Company, 
under  an  arrangement  with  colliery  owners,  appointed  an  agent  of 
their  own  to  receiye  the  coals  at  certain  depots,  and  there  sell 
them,  and  that  the  company  allowed  only  the  owners  of  collieries 
so  to  deposit  coal,  and  would  not  allow  coal-merchants  or  dealers 
to  do  so.  Mr.  Oxlade  complained,  on  behalf  of  himself  and  other 
coal-dealers,  that  the  company  excluded  them  from  the  use  of 
these  dep6ts.  The  Court,  in  directing  a  reference  to  the  master 
(after  time  taken  to  consider),  were  careful  to  limit  the  inquiry  to 
the  accommodation  and  facilities  provided  for  ^'unloading"  of  coal, 
and  to  the  terms  on  which  the  company  '^  carried  "  coals  for  persons 
other  than  Oxlade,  and  whether  there  was  any  difference  in  the 
circumstances  under  which  the  company  had  ^  carried "  coals  for 
other  persons.  The  Court  seem  to  have  abstained  from  directing 
the  master  to  inquire  into  the  accommodation  for  the  stacking  and 
sale  of  the  coal,  and  limited  the  inquiry  to  the  accommodation 
provided  for  carrying  and  unloading,  which  are  clearly  within  the 
Act.  Upon  the  report  of  the  master,  the  Court  discharged  Mr. 
Oxlade's  rule  so  far  as  it  related  to  the  coal  dep6ts. 

The  case  of  Be  Marriott  (2)  is  clearly  distinguishable.  There, 
the  London  and  South  Western  Eailway  Company  refused  to 
admit  the  complainant's  omnibus,  bringing  passengers  from  a  par- 
ticular district,  into  their  yard  to  set  down  or  take  up.  The  Court 
held  that  these  passengers  were  subjected  to  an  undue  disadvantage 
with  reference  to  passengers  coming  to  the  station  by  other  car- 
riages. This  was  obviously  a  matter  incident  to  the  conveyance 
of  the  passengers,  and  related  to  the  facilities  for  forwarding  and 

(1)  1  C.  B.  (N.  S.)  454 ;  26  L.  J.  (C.P.)  129. 

(2)  1  C.  B,  (N.  S.)  499  ;  26  L.  J.  (C.P.)  154. 
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delivering  of  traffic,  and  therefore  fell  within  the  Act.    It  may  be        1870 
observed  tliat,  in  a  subsequent  case,  the  Court  refused  to  compel       ^^^ 
the  company  to  admit  the  cabs  of  the  applicant  to  their  station,      ^' 
although  other  cabs  had  been  so  admitted :  Be  BeadeU.  (1)    It  is        and 
not  necessary  to  notice  other  decisions ;  for,  it  will  be  found  that     Westebn 
in  all  the  cases  where  the  Court  has  hitherto  exercised  jurisdiction 
under  the  Act,  it  has  interfered  only  in  matters  relating  or  in- 
cidental to  the  conveyance  and  transport  of  traffic. 

It  was  scarcely  denied,  on  the  argument,  that,  if  Mr.  Perkins 
occupied  all  the  land  allotted  to  him,  it  might  be  an  answer  to  the 
present  application ;  and  so,  if  the  applicants  succeeded,  and  they 
and  Mr.  Perkins  together  occupied  the  whole  land,  that  it  might 
be  an  answer  to  future  applicants.  If  this  is  so,  it  really  follows 
that  these  matters  stand  on  different  considerations  from  those 
relating  to  the  carriage  of  passengers  or  of  traffic  The  suggested 
evil  of  monopoly  would  in  the  supposed  cases  exist  as  it  is  said  to 
do  now :  but  it  would  so  exist,  not  because  of  any  undue  preference 
in  the  conveyance  of  the  coal,  or  in  anything  relating  to  its  con- 
veyance, but  because  of  the  collateral  circumstance  that  the  com- 
pany have  surplus  land  more  than  they  at  present  want  for  the 
requirements  of  their  "  traffic,"  properly  so  called,  and  which  they 
choose  to  let  for  other  purposes.  Any  dealer  who  can  get  land 
near  a  station  may  of  course  obtain  the  same  advantage. 

The  16th  section  of  the  Railways  Clauses  Consolidation  Act, 
1845,  which  enables  the  company  to  construct  stations,  yards,  and 
wharves,  and  to  do  other  acts  necessary  for  making  and  using  the 
railway,  does  not  afford  a  reason,  as  it  seems  to  us,  for  enlarging 
our  jurisdiction  under  the  Hail  way  and  Canal  Traffic  Act  to  matters 
unconnected  with  conveyance  and  transport  Wharves  and  yards 
are  necessary  and  convenient  for  the  temporary  deposit  of  goods  in 
the  course  of  transit ;  and  to  regulate  their  use  for  such  purposes 
would  clearly  be  within  our  province  under  the  Act :  but,  for  the 
reasons  before  given,  the  permanent  occupation  of  them  for  pur^ 
poses  unconnected  with  carriage  and  transit,  as,  for  the  deposit 
of  goods  for  sale,  appears  to  us  to  be  a  matter  beyond  the  scope  of 

the  Act. 
Although  the  company  (unless  under  some  provisions  of  their 

(1)  2  C.  B.  (N.  S.)  509 ;  26  L.  J.  (C.P.)  250. 
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ib70       special  Acts)  may  not  be  common  carriers  of  coal ;  see  Johnson  v. 

^Vbbt  Midland  By.  Go,  (1) ;  yet,  as  they  do  carry  coal  for  Mr.  Perkins  to 
J   ^'         Lubenham,  they  may  be  boimd  under  proper  conditions  to  carry  coal 

AND        for  other  dealers  to  that  station,  and  to  give  reasonable  facilities  for 

Westeuk     unloading  it  there.   But  that  was  not  the  substance  of  the  demand 

made  by  the  present  applicants  upon  the  company.    The  substance 

of  the  demand  made  upon  the  company,  and  of  the  application  to 

this  Court,  was,  that  the  company  should  allot  a  portion  of  the 

land  let  to  Mr.  Perkins  to  the  applicants,  to  be  used  by  them  as  a 

depot  for  the  stacking  and  sale  of  their  coals.    We  think,  for  the 

reasons  above  stated,  that  this  demand  is  beyond  the  scope  of  the 

Bailway  and  Canal  Traffic  Act,  and  consequently  that  the  rule 

ought  to  be  discharged. 

No  rule. 

Attorneys  for  plaintiffs :  I.  II.  I)ouffla$,  for  Douglas,  Market 
Harhorough. 

Attorney  for  defendants :  J.  Blenkinsopp. 


June  16.  PARK  GATE  IRON  COMPANY,  LIMITED,  Aitellasts;  COATES, 

Resfondent. 

County  Court  Appeal-^Jurisdictum— Notice  of  Appeal-^Security  /or  Costs-^ 
Waiver-'County  CouH  Act,  1860  (13  A  14  Vict.  c.  61),  m.  14, 15,  <fe  16— 
County  Court  Mules,  1867,  r.  188. 

llie  provisions  of  13  &  14  Vict.  c.  61,  s.  14,  requiring  the  party  appealing  from 
the  decision  of  a  county  court  judge  to  give  a  notice  of  appeal  and  security  for 
costs  within  ten  days,  are  not  conditions  precedent  to  the  jurisdiction  of  the  court 
to  hear  the  appeal,  and  they  may  therefore  be  waived  by  the  respondent. 

BuLE  calling  on  the  appellants  to  shew  cause  why  the  case  ou 
appeal  should  not  be  struck  out  of  the  special  paper,  on  the  ground 
that  no  notice  of  appeal  or  security  for  costs  had  been  given,  as 
required  by  the  County  Court  Act,  13  &  14  Vict.  c.  61,  s,  14.  (2) 

It  appeared  from  the  afiSdavits  that  the  respondent  had  brouglit 

(1)  4  Ex.  367 ;  18  L.  J.  (Ex.)  366.  determination  or  direction  of  the  said 

(2)  13  &  14  Vict  c.  01,  R,  14  :—  court  in  point  of  law,  or  upon  the  ad- 
cnacts  "That  if  either  party  in  any  mission  or  rejection  of  any  evidence 
cause,  of  the  amount  to  which  juris-  such  party  may  appeal  from  the  same 
diction  is  given  to  the  county  courts  by  to  any  of  the  superior  courts  of  com- 
this  Act,  shall  be  dissivtisfie4  with  the  won  law  at  Westminster,  ....  pixw 
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an  action  against  the  appellants  for  injury  sustained  through  the  1870 
appellants'  negligence.  The  action  was  sent  down  to  the  county  "park  Gatb 
court  at  Botherham  for  trial,  and  the  respondent  obtained  a  verdict. 
The  appellants  at  the  time  stated  to  the  respondent  their  inten- 
tion to  appeal^  and  the  case  on  appeal  was  accordingly  drawn  up 
and  seen  by  both  parties.  The  respondent  was  fully  aware  of 
the  steps  the  appellants  were  taking,  and  that  no  written  notice  of 
appeal  had  been  given  (1),  and  also  that  no  security  had  been  given, 
but  he  took  no  objection  to  the  want  of  such  written  notice  or 
security,  and  waived  his  right  to  insist  on  the  performance  of  these 
statutable  requirements,  as  far  as  it  was  possible  for  him  to  do  so. 
Security  was  ultimately  given  by  the  appellants,  but  not  within 
ten  days  of  the  date  of  the  decision. 

Quain,  Q.C.,  shewed  cause.  The  only  question  is  whether  the 
provisions  of  the  County  Court  Act,  1850  (13  &  14  Vict.  c.  61, 
ii.  14),  respecting  the  giving  of  security  and  notice  of  appeal  can 
be  waived  by  the  respondent.    They  are  entirely  for  his  benefit. 


vided  that  such  party  shall,  within  ten 
days  after  such  determination  or  direc- 
tion, give  notice  of  such  appeal  ,to  the 
other  party,  or  his  attorney,  and  also 
give  security,  to  be  approved  by  the 
clerk  of  the  court,  for  the  costs  of 
the  appeal,  whatever  be  the  event  of 
the  appeal,  and  for  the  amount  of  the 
judgment  if  he  be  the  defendant  and  the 
appeal  be  dismissed;  provided,  never- 
theless, that  such  security,  so  far  as 
regards  the  amount  of  the  judgment, 
shall  not  be  required  in  any  case  where 
the  judge  of  the  county  court  shall 
have  ordered  the  party  appealing  to 
pay  the  amount  of  such  judgment  into 
the  hands  of  the  clerk  of  the  county 
court  in  which  such  action  shall  have 
been  tried,  and  the  same  shall  have 
been  paid  accordingly.  .  .  ." 

S.  15 :— **  lliat  such  appeal  shall 
be  in  the  form  of  a  case  agreed  on  by 
both  parties,  or  their  attorneys,  and  if 
they  cannot  agree,  the  judge  of  the 
county  court,  upon  being  appealed  to 


by  them,  or  their  attorneys,  shall  settle 
the  case  and  sign  it;  and  such  case 
shall  be  transmitted  by  the  appellant 
to  the  rule  department  of  the  master's 
office  of  the  court  in  which  the  appeal 
is  to  be  brought." 

S.  16 : — **  That  no  judgment  order 
or  determination  given  or  made  by  any 
judge  of  a  county  ooui*t,  nor  any  causu 
or  matter  brought  before  him,  or  pend- 
ing in  his  court,  shall  be  removed  by 
appeal,  motion,  writ  of  error,  certiorari, 
or  otherwise,  into  any  other  court  what- 
ever, save  and  except  in  the  manner 
and  according  to  the  provisions  herein- 
before mentioned.*' 

(1)  By  r.  188  of  the  County  Court 
Rules,  1867, "  the  notice  of  appeal  shall 
be  in  writing,  and  shall  state  the  grounds 
on  which  the  party  appeals,  and  shall  be 
signed  by  the  appellant,  his  attorney 
or  agent,  and  such  notice  shall  be  sent 
to  the  registrar  as  well  as  to  the  suc- 
cessful party  by  post  or  otherwise." 
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1870        and  it  is  a  general  rule  that  where  a  duty  is  imposed  by  statute 

Tabk  Gate   for  the  benefit  of  any  particular  person,  he  can  waive  it.    This  was 

luoH  Co.     jj^j^  jj^  Graham  y.  InglAy  (1),  and  other  cases  will  be  found  col- 

CoATEs.      lected  in  Broom's  Legal  Maxims,  4th  ed.  pp.  670 — 677.    The  ease 

of  Morgan  y.  Edwards  (2)  will  be  relied  on  on  the  other  side,  but 

that  is  distinguishable  because  it  was  a  criminal  case,  and  the 

public  were  interested.     The  jurisdiction  to  hear  the  appeal  is  given 

by  the  general  words  of  the  statute,  and  these  provisions  are  merely 

matters  rendered  obligatory  upon  the  appellants  for  the  benefit  of 

tlie  respondent,  and  do  not  affect  the  jurisdiction  of  this  Court. 

Fiddy  Q.C.f  and  Kemplay,  in  support  of  the  rule.  The  provi- 
sions of  the  Act  are  imperative,  and  cannot  be  waived ;  any  matter 
depending  upon  contract  or  any  matter  of  procedure  may  be 
waived,  but  not  a  condition  upon  which  the  jurisdiction  of  the 
C!ourt  depends.  This  case  cannot  be  distinguished  itom  Morgan 
V.  Edwards  (2) ;  which  was  decided  on  the  words  of  20  &  21  Vict. 
c.  43,  8.  2.  The  case  was  not  strictly  a  criminal  case,  and  the 
Court  expressly  founded  their  decision  upon  the  fact  that  the 
objection  went  to  the  jurisdiction,  and  held  that  it  could  not, 
therefore,  be  waived  by  conduct  similar  to  that  of  the  respondent 
in  this  case.  Peacock  v.  The  Queen  (3)  is  another  case  to  the 
same  effect,  and  is  cited  and  followed  in  Morgan  v.  Edwards.  (2) 
The  words  of  s.  16  of  13  &  14  Vict.  c.  61,  are  exceedingly  strong, 
and  amount  to  a  prohibition  to  the  Court  to  hear  this  case.  In 
Stone  V.  Bean  (4),  which  was  a  case  on  this  very  Act,  the  Court 
held  they  had  no  jurisdiction  to  hear  the  appeal  because  security 
had  not  been  given  within  the  required  time ;  there  was,  however, 
no  question  of  waiver,  and  the  decision  would  have  been  the  same 
if  the  provision  with  respect  to  security  had  been  treated  as  a 
matter  of  procedure.  Oraham  v.  Ingleby  (1)  and  Furnivai  v. 
Stringer  (5)  are  distinguishable,  for  there  was  no  question  of  juris- 
diction in  those  cases. 

BoYiLL,  C.J.    I  am  clearly  of  opinion  that  if  the  objections 
taken  by  the  respondent  to  our  hearing  the  appeal  can  be  waived, 

(1)  1  Ex.  651.  (C.  P.)  224. 

(2)  6  H.  &  N.  415;  29  L.  J.  (M.  C.)  (4)  E.  B.  &  E.  504 ;  27  L.  J.  (Q.B.) 
108.  319. 

(3)  4  C.  B.  (N.  S.)  264 ;  27  L.  J.  (6)  1  Bing.  N.  C.  65 
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they  have  been  waived.    It  must  be  taken  that  the  respondent        1870 
was  aware  that  no  written  notice  or  security  had  been  given  us   pakk  Gai  k 
required  by  the  Act,  and  that,  with  that  knowledge,  he  pro-     Ibo^Oo. 
ceeded,  in  concert  with  the  appellants,  in  the  settlement  of  the      Coates. 
special  case.     It  comes  to  a  question,  therefore,  on  the  construc- 
tion of  the  Act  of  Parliament^  whether  the  performance  of  the 
matters  required  by  s.  14  can  be  waived  by  the  respondent.    By 
the  14th  section  it  is  enacted  : — [His  Lordship  here  read  s.  14.] 
Then  the  16th  section  enacts : — [His  Lordship  read  s.  16.]    Sec- 
tion 16  is,  no  doubt^  a  prohibitory  enactment ;  but  it  seems  to  me 
that  the  clause  is  satisfied  by  limiting  it  to  the  provision  of  s.  15, 
that  the  appeal  shall  be  in  the  form  of  a  special  case. 

The  provisions  of  s.  14,  that  there  shall  be  notice  of  appeal  and 
security,  seem  to  me  more  in  the  nature  of  procedure  and  prac- 
tice, and  to  have  been  intended  for  the  benefit  of  the  respondent. 
It  is  not  a  matter  with  which  the  public  are  concerned.  If 
this  be  80,  it  fedls  within  the  rule  that  either  party  may  waive 
provisions  which  are  for  his  own  benefit^  and  it  comes  within  the 
case  of  Chraham  v.  Ingleby.  (1)  We  have  been  pressed  with  the 
cases  which  have  been  decided  on  20  &  21  Yict.  c  43,  and,  no 
doubt,  in  them  it  was  held  that  the  provisions  of  the  Act  not 
having  been  complied  with,  the  Court  bad  no  jurisdiction.  In 
Peaeoeh  v.  The  Queen  (2)  the  procedure  was  of  a  criminal  nature, 
where  no  one  for  that  reason  had  a  right  to  waive  any  irregularity, 
and  in  Morgan  v.  Edwards  (3)  the  parties  really  interested  in  the 
provisions  of  the  Act  being  'complied  with  were  the  justices,  and 
the  parties,  therefore,  were  not  competent  to  dispense  with  their 
fulfilment.  Consistently  with  those  cases  it  seems  to  me  that  in 
this  case^  where  the  provisions  of  the  Act  are  entirely  for  the 
benefit  of  the  respondent,  we  may  hold  him  able  to  dispense  with 
their  fulfilment 

Eeatinq,  J.  I  entirely  agree  that  if  the  objections  can  be  waived 
they  have  been  waived ;  the  doubt  I  have  entertained,  and  which 
I  still  strongly  retain,  is,  how  far  s.  16  can  be  read,  as  suggested 

(1)  1  Ex.  651.  (3)  6  H.  &  N.  416 ;  29  L.  J.  (M.  0.) 

(2)  4  0.  B.  (N.S.)  264 ;  27  L.  J.  (C.P.)      108. 
224. 
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ib70  by  my  Lord,  as  confined  to  s.  15.  The  words  here  are  very  strong ; 
rARKOATB  the  Court  can  have  no  right  to  hear  the  appeal  except  under  the 
liioN  Co.  ^^^^  ^jj^  ^^^  ^^^  seems  to  provide  that  the  county  court  judge 
CoATEB.  g]^^  finally  dispose  of  the  cc^se,  except  in  certain  cases  which 
are  specially  provided.  No  doubt,  in  one  sense  the  provisions 
are  for  the  benefit  of  the  respondent,  bat  still  the  jurisdiction  of 
the  Court  depends  entirely  on  s.  14,  which  provides  that  these 
conditions  shall  be  fulfilled  in  the  case  of  all  appeals ;  and  then 
come  the  prohibitory  words  of  s.  16,  which  seem  to  me  to  be  pecu* 
liarly  strong ;  no  judgment  is  to  be  removed  by  appeal,  "  except  in 
the  manner,"  and,  which  is  still  stronger,  *'  according  to  the  pro- 
visions" thereinbefore  mentioned.  It  has  been  argued,  it  seems 
to  me  with  great  force,  that  these  provisions  must  include  the 
giving  due  notice  of  appeal  and  security  within  the  appointed 
time ;  however,  the  rest  of  the  Court  hold  strongly  the  contrary 
opinion,  and  I  am  not  desirous  of  dissenting,  notwithstanding  the 
strong  doubt  I  entertain  on  the  subject. 

Montague  Smith,  J.  I  think  this  rule  should  be  discharged. 
The  objection  taken  is  that  no  proper  notice  of  appeal  or  security 
was  given  within  ten  days,  as  required  by  the  Act.  Now,  if  that 
objection  goes  to  the  jurisdiction  of  the  Court,  I  quite  agree  that  it 
cannot  be  waived ;  but  if  it  be  a  condition  inserted  entirely  for  the 
respondent's  security  it  may  be  waived,  and,  if  it  can  be  waived, 
there  is  undoubtedly  sufficient  evidence  that  the  respondent  has 
waived  it  in  this  case.  I  think  we  give  a  reasonable  construction 
to  the  14th,  15th,  and  16th  sections  by  holding  that  the  provisions 
respecting  notice  and  security  are  entirely  for  the  respondent's 
benefit,  in  which  no  public  interests  are  involved,  and  which, 
according  to  the  ordinary  rule,  he  may  therefore  waive ;  the  words 
of  s.  16  no  doubt  are  strong,  but  they  may  well  relate  to  the  mode 
of  stating  the  case  and  sending  it  up,  and  those  are  matters  in 
which  the  Courts  are  interested,  as  otherwise  much  disorder  would 
be  introduced ;  the  provisions  of  s.  14  concern  solely  the  interests 
of  the  respondent,  and  the  words  of  s.  16,  though  they  are  n^a- 
tive  words,  may  be  read,  as  far  as  they  affect  the  jurisdiction  of 
the  Court,  as  confined  to  matters  which  relate  to  jurisdiction.  The 
cases  on  20  &  21  Vict.  e.  43  at  first  sight  appear  inconsistent  with 
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this  view ;  but  they  differ  from  the  present  case  in  this  respect :        1870 
that  they  relate  to  a  procedure  which  is  in  the  nature  of  a  criminal  pabk  Gate 
procedure^  and  it  is  a  rule  in  criminal  matters  that  the  parties     ^'^^^• 
cannot  waive  what  the  law  directs.     I  observe,  too,  that  in  Morgan      Coateb. 
V.  Edwards  (1),  although  the  Court  seem  to  think  that  the  objec- 
tion goes  to  the  jurisdiction,  they  qualify  their  judgment  by 
throwing  out  that,  in  some  circumstances,  cases  stated  without 
notice  having  been  given  might  be  heard.     However,  it  is  not 
necessary  to  discuss  that  question  now,  for  that  case  is  distinguish- 
able on  the  ground  I  have  mentioned ;  and  we  do  no  violence  to 
it  in  holding  that  the  requirements  of  the  present  Act  respecting 
notice  and  security  may  be  waived  by  the  respondent. 

Brett,  J.  It  is  clear  that  the  respondent  waived,  if  he  could  do 
80,  and  intended  to  waive  a  want  of  notice  in  writing  and  security. 
If  they  are  conditions  precedent  to  the  jurisdiction  of  the  Court  to 
hear  the  appeal,  it  is  clear  that  they  cannot  be  waived ;  but  if  they 
are  mere  matters  of  procedure,  and  enacted  entirely  for  the  benefit 
of  the  respondent,  this  being  a  civil  matter,  they  might  be  waived. 
In  a  matter  of  jurisdiction,  I  think  there  is  no  difference  between 
civil  and  criminal  matters ;  but  where  the  question  of  jurisdiction 
does  not  arise,  Oraham  v.  InglAy  (2)  shews  that  in  civil  cases  such 
provisions  may  be  waived.  The  question,  therefore,  is,  what  is  the 
true  construction  of  the  Act,  and  I  think  we  may  properly  hold 
that  the  jurisdiction  of  the  Court  depends  on  whether  the  amount 
in  dispute  is  such  as  is  within  the  jurisdiction  of  the  county  court, 
and  on  whether  the  form  of  a  special  case  has  been  adopted,  and 
that  then,  for  the  protection  of  the  respondent,  the  appellant  must 
give  a  notice  of  appeal  and  security.  The  only  doubt  I  had  was 
as  (o  the  negative  words  of  s.  16 ;  however,  I  think  they  may  be 
fairly  construed  as  applying  only  to  the  matters  which  give  jui'is- 
diction  to  the  Court,  and  that  they  do  not  refer  to  the  matters  of 
procedure  which  are  enacted  for  the  benefit  of  the  respondent. 

Rule  discharged. 

Attorneys  for  appellants:  Learoyd  &  Learoyd^for  W.  WhUjUld 
of  Rotherham. 

Attorneys  for  respondent :  Richards  &  Walker. 

(l)  5  II.  &  N.  415 ;  23  L.  J.  (M.  C.)  108.  (2)  1  Ex.  G51. 


640  COUBT  OF  COMMON  PLEAS.  [L.  B. 


,g70  WALKER  v.  SOUTH  EASTERN  RAILWAY  COMPANY. 

SMITH  V.  SAME. 


July  11. 


Master  and  Servant — Railway  Ccmpany — MaliciQUB  Proaeeutwn — Beaaonahte 

and  PrdbaUe  Oauae^ 

One  of  the  defendants'  servants,  a  constable,  after  the  conclusion  of  a  scuffle 
in  a  station-yard  between  some  of  the  defendants'  servants  and  other  persona, 
wrongfully  gave  A.  into  custody  on  a  charge  of  assaulting  the  defendants^  servants. 

By  the  defendants'  regulations  their  constables  were  authorized  to  take  into 
custody  any  one  they  saw  committing  an  assault  upon  another  in  any  of  the 
stations,  and  for  the  purpose  of  putting  an  end  to  any  fight  or  affray ;  but  they 
were  directed  to  use  this  power  with  extreme  caution,  and  not  if  the  fight  or 
affray  was  at  an  end  before  they  interposed  : — 

Heldf  that  the  defendants  were  not  liable  for  the  act  of  their  servant,  as  the 
Court  drew  the  inference  of  fact  that  the  constable  in  giving  A.  into  custody  was 
not  acting  within  the  scope  of  his  employment. 

The  defendants  subsequently  prosecuted  A.  unsuccessfully.  In  an  action  for 
malicious  prosecution,  A.  put  in  evidence  the  depositions  of  the  defendants' 
witnesses  before  the  magistrate,  which  were  such  as,  if  previously  known  to  the 
defendants,  would  have  given  them  reasonable  cause  for  entering  on  the  proceed- 
ings i  but  no  evidence  was  given,  either  by  the  defendants  or  A.,  to  show  whether 
the  witnesses  had  previously  made  these  statements  to  the  defendants : — 

Held,  that  as  it  is  usual  to  interrogate  witnesses  as  to  their  evidence  before 
taking  such  proceedings,  and  as  the  burden  of  proof  that  there  was  no  reasonable 
or  probable  cause  lay  upon  the  plaintiff,  it  must  be  taken  that  the  defendanta  had 
reasonable  cause  for  prosecuting  the  plaintiff. 

B.  refused  to  leave  a  station  yard  of  the  defendants,  and  a  struggle  thereupon 
ensued  between  B.  and  the  defendants'  servants,  during  which  B.  was  wrongfully- 
given  in  charge  by  a  constable  of  the  defendants',  employed  under  the  above 
rule : — 

Held,  that  there  was  evidence  for  the  jury  that  the  constable  was  acting  within 
the  scope  of  his  employment. 

These  were  two  actions  for  assault,  false  imprisonment,  and 
malicious  prosecution,  heard  before  Eelly,  C.B.,  at  the  Summer 
Assizes  for  Surrey,  1869,  when  a  verdict  was  found  for  the  plaintiff 
in  each  action,  with  damages  on  each  head ;  and  leave  was  reserved 
to  the  defendants  in  each  action  to  move  to  enter  the  verdict  on 
either  or  all  the  counts,  the  Court  to  draw  inferences  of  fact. 

BaUanitne,  Serji.,  obtained  a  rule  in  each  case  accordingly. 

Feb.  14.    MorUague  OhamberSy  Q.O.,  and  BaJeer  Oreen,  shewed 
cause. 
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Edward  Clarke  (BaUarUine,  Serjt,  with    bim),  supported  the       ib70 
rules,  Walkku  ~ 

The  facts,  which  are  of  a  complicated  character,  and  the  argu-      South 
ments  of  counsel,  sufficiently  appear  from  the  judgments,  r^lw^Co. 

Smith 

Cur.  adv.  vuU.  ». 

Same. 

July  11.  The  judgment  of  the  Court  (Willes  and  Montague 
Smith,  JJ.)  was  delivered  by 

Montague  Smith,  J.  These  cases,  which  were  argued  before 
my  Brother  Willes  and  myself,  were  tried  together  before  the  Lord 
Chief  Baron  at  the  last  summer  assizes  for  Surrey,  and  the  verdicts 
were  entered  for  the  plaintiffs  on  all  their  causes  of  complaint,  and 
damages  separately  assessed  upon  them.  The  Court  has  been 
placed  in  great  difficulty  in  disposing  of  the  rules,  in  consequence 
of  the  uncertainty  of  the  facts  and  the  circumstance  that  there  was 
apparently  no  question  put  to  the  jury  beyond  this,  whether  they 
believed  the  evidence  of  the  plaintiffs  or  the  defendants.  It  must 
be  assumed  from  the  way  in  which  the  verdicts  are  found  that  the 
jury  believed  the  evidence  of  the  plaintiffs. 

Walker's  Action.  The  first  cause  of  complaint  in  this  action  is, 
that,  by  order  of  the  inspector  at  the  station,  the  plaintiff  was 
forcibly  removed  from  the  station,  on  the  ground  that  he  would  not 
produce  his  ticket,  and  that  great  and  unnecessary  violence  was 
used  in  expelling  him. 

The  only  ground  of  objection  to  the  ruhng  of  the  Lord  Ohie* 
Baron  on  this  part  of  the  case,  as  stated  in  the  rule,  is,  '*  that  the 
judge  ought  to  have  told  the  jury  that,  if  not  more  than  necessary 
force  was  used  to  remove  the  plaintiff  from  the  station,  the  verdict 
should  be  for  the  defendants."  It  appears,  however,  to  have  been 
admitted  at  the  trial,  and  taken  as  a  fact  throughout,  that  unneces- 
sary violence  had  been  used,  and  the  learned  judge  was  not  there- 
fore  bound,  nor,  indeed,  could  he  have  been  expected  from  the 
course  the  case  took  at  the  trial,  to  give  this  hypothetical  direction 
to  the  jury.  We  think,  therefore,  that  this  ground  of  objection 
fails,  and  that  the  verdict  on  the  first  head  of  claim,  on  which  the 
jury  assessed  the  damages  at  507.,  cannot  be  disturbed,  and  that  so 
much  of  the  rule  as  relates  to  this  head  should  be  discharged. 
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1870  The  second  ground  of  complaint  is^  that  the  plaintiff  was  given 

~  Walub     into  custody  by  Antonio,  a  police-constable  employed  by  the  de- 

South      fei^dants,  and  imprisoned.    It  appears  from  the  evidence  of  the 
Eastbbn     plaintiff  himself,  that,  after  the  plaintiff  had  been  thrust  out  of  the 

Smith  station,  there  was  "  a  scuffle  "  in  the  station-yard  between  Antonio 
^'  and  other  servants  of  the  company  and  two  persons,  viz.  Smith,  the 
plaintiff  in  the  second  action,  and  one  Murphy.  According  to  the 
plaintiff's  evidence,  Antonio  commenced  the  affray  by  suddenly 
striking  out  right  and  left^  and  knocking  two  persons  down.  It 
was  asserted  by  Antonio,  but  denied  by  the  plaintiff,  that  the 
plaintiff  took  part  in  the  struggle  against  the  company's  servants, 
and  assaulted  them.  Smith  and  Murphy  were  taken  into  custody. 
After  the  struggle,  and  after  the  plaintiff  had  left  the  station  and 
was  walking  away,  Antonio  directed  a  metropolitan  police-constable 
to  take  the  plaintiff  into  custody,  as  one  of  the  parties  who  had 
been  engaged  in  the  struggle;  and  he  was  taken  to  the  police- 
station,  and  there  charged  by  Antonio  in  the  first  instance  only 
with  being  drunk ;  but,  the  police-serjeant  refusing  to  take  that 
charge,  Antonio  charged  the  plaintiff  with  assaulting  him  in  the 
discharge  of  his  duty,  and  he  was  thereupon  detained. 

The  directions  and  instructions  issued  by  the  company  for  the 
guidance  of  persons  employed  by  them  as  police-constables  were 
put  in  evidence.  The  direction  more  particularly  applicable  to  the 
present  case  is  the  42nd,  which  runs  in  substance  thus : — ^  Any  one 
of  the  company's  officers  or  servants  who  is  a  sworn  constable  for 
the  district  or  place  where  he  is  on  duty,  may  take  into  custody 
any  one  whom  he  may  see  commit  an  assault  upon  another  at  any 
of  the  stations,  and  for  the  purpose  of  putting  an  end  to  any  fight 
or  affray ;  but  this  power  is  to  be  used  with  extreme  caution,  and  not 
if  the  fight  or  affray  is  at  an  end  before  the  constable  interposes." 
There  are  other  injunctions  requiring  great  caution  to  be  observed. 
The  evidence  of  Smith,  the  plaintiff  in  the  second  action,  wns 
different  as  to  the  origin  and  details  of  the  struggle ;  and  it  would 
seem  that  Walker  was  not  present  at  the  commencement  of  it. 
The  Lord  Chief  Baron,  as  we  understand,  without  leaving  any  other 
question  to  the  jury  than  the  credit  of  the  witnesses,  ruled  that,  if 
they  believed  the  evidence  for  the  plaintiff,  the  company  were 
liable  for  the  acts  of  their  servants  in  giving  the  plaintiff  in 
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•custody  and  sending  him  to  the  police-station.    We  think  this        1870 
niling  is  not  sustained  by  the  evidence  applicable  to  this  action.     Walxeb 
If  Antonio  had  acted  on  behalf  of  the  company,  and  in  pursuance       gjjj^ 
of  the  duty  he  was  employed  to  perform,  although  he  may  by  un-     Eastern 
necessary  violence  or  otherwise  have  abused  his  authority,  or  used  a      gMirn 
wrong  discretion  in  the  manner  of  its  exercise,  the  company  would         «'• 
be  liable;   because,  although  acting  wrongly,  he  would  have  so 
done  whilst  acting  within  the  general  scope  of  his  employment : 
Seymour  v.  Oreentcood.  (1)    But,  assuming  this  plaintiffs  account 
of  the  matter  to  be  true,  there  was  evidence  that  the  fact  of  the 
struggle  in  the  station-yard  between  Antonio  and  Smith  and 
Murphy,  at  least  so  far  as  this  plaintiff  is  concerned,  was  brought 
on  by  a  wanton  and  aggressive  act  of  Antonio  himself,  and  when, 
according  to  the  plaintiffs  statement,  he  was  not  apparently  acting 
in  the  execution  of  any  duty  for  the  company ;  and,  moreover, — 
and  this  goes  to  the  root  of  this  part  of  the  action, — ^that  the 
subsequent  giving  of  the  plaintiff  into  custody  by  Antonio  was 
after  the  struggle  was  over,  and  when  the  plaintiff  was  quietly 
walking  away.     This  act  of  giving  the  plaintiff  into  custody,  if 
done  according  to  the  plaintiffs  statement,  appears  to  us  to  have 
been  an  act  beyond  the  scope  of  Antonio's  employment,  and  in 
contravention  of  his  instructions,  and  therefore  an  act  for  which  the 
•defendants  are  not  liable.    We  are  disposed  to  draw  the  inference 
in  fact  that  Antonio  in  giving  the  plaintiff  into  custody  was  not 
acting  within  the  scope  of  his  employment  by  the  company,  or  on 
behalf  of,  or  for  the  benefit  of  the  company. 

It  was  further  contended  for  the  plaintiff,  that  there  was  evidence 
that  the  company  ratified  the  acts  of  Antonio,  by  allowing  their 
attorney  to  appear  before  the  magistrates  to  conduct  the  prosecu- 
tion. But  two  points  arise  on  the  question  of  ratification:  1. 
There  could  be  no  ratification,  unless  the  original  act  was  in  some 
sense  done  on  behalf  and  for  the  benefit  of  the  company :  2.  The 
mere  fact  that  the  attorney  of  the  company  appeared  before  the 
magistrates  to  prosecute,  without  evidence  that  he  knew  of  the 
circumstances  of  the  imprisonment,  was  not  alone  sufficient  evi- 
dence of  ratification :  see  Eastern  Counties  By.  Co.  v.  Broom.  (2) 
The  questions  arising  on  these  points  were  not  submitted  to  the 

(1)  7  H.  &  N.  365 ;  30  L.  J.  (Ex.)  327.         (2)  6  Ex.  314 ;  20  L.  J.  (Ex.)  196. 
Vol.  V.  3  P  2 
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1870  jury.    But,  as  far  as  we  are  able  to  collect  the  evidence,  it  appears 

Walkeb  to  us  to  be  insuflScient  to  establish  a  ratification.    In  the  result^ 

g^j^'^  therefore,  we  think  the  verdict  on  this  part  of  the  case  ought  to 

EAflTBBN  be  entered  for  the  defendants. 

Railway  Ck). 

Shith  ^^^  third  head  of  complaint  was  for  a  malicious  prosecution.. 

^         The  Lord  Chief  Baron  held  that  there  was  no  proof  of  probable 
cause,  but  reserved  leave  on  this  point  to  move  to  enter  the  verdict 
for  the  defendants.    The  depositions  of  Antonio  and  the  other 
railway  servants  were  put  in  at  the  trial ;  and  they  contain,  as  it 
seems  to  us,  abundant  evidence  of  violent  assaults  upon  the  servants 
of  the  company,  and  upon  Antonio  in  the  exercise  of  his  duty  as  a 
police-constable.  The  advisers  of  the  company,  if  made  acquainted 
with  these  facts  by  those  servants,  might,  we  think,  as  prudent 
and  reasonable  men,  have  given  credit  to  them,  and  acted  upoiv 
the  facts  so  communicated  to  them.     We  do  not  understand 
this  to  be  disputed ;  and  the  ground  of  the  Lord  Chief  Baron's- 
opinion,  in  ruHng  for  the  plaintiff,  seems  to  have  been  that  there 
was  no  proof  of  any  inquiry  by  the  company  into  the  facts,  or  any 
report  made  to  them  before  the  inquiry  took  place  before  the 
magistrates,  so  as  to  shew  that  they  undertook  the  prosecution, 
with  a  knowledge  of  the  testimony  their  servants  were  prepared 
to  give.     But  the  onus  to  shew  the  absence  of  probable  cause 
rests  on  the  plaintiff;  and  in  this  case  the  plaintiff,  according  to  a 
very  common  practice,  put  the  depositions  in  evidence  to  shew  this 
absence.    He  relied  on  this  evidence  to  establish  the  absence  of 
probable  cause ;  and  he  certainly  gave  no  proof  that  the  defend- 
ants' legal  adviser  did  not  know  of  the  evidence  before  the  com- 
pany undertook  to  prosecute.    We  should  be  disposed  to  infer,  if 
necessary  (until  the  contrary  was  shewn),  that,  according  to  ordi- 
nary course  and  practice,  the  attorney  of  the  company  would 
inquire  into  the  evidence  the  witnesses  were  about  to  give  before- 
he  examined  them  in  court.    The  attorney  may  well  be  considered 
to  be  for  such  a  purpose  the  representative  of  the  company :  and,, 
when  the  facts  stated  in  the  depositions  were  communicated  to  him 
by  the  servants  of  the  company,  it  appears  to  us  he  might,  as  a 
prudent  and  reasonable  man,  consider  there  was  reasonable  and 
probable  cause  for  the  prosecution :  see  Lister  v.  Ferryman.  (1) 

(1)  Law  Rep.  4  H.  L.  521. 


Sua. 
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No  questions  were  left  to  the  jury  on  this  part  of  the  case^  either        I870 

upon  the  evidence  to  shew  want  of  probable  cause,  or  on  the  ques-  >valszb 

^ion  of  malice ;  and,  the  Lord  Chief  Baron  having  reserved  the  gouie 

point  for  the  Court,  we  think  the  rule,  so  far  as  it  relates  to  enter-  EAarraMr 

^  Railway  Co. 

ing  the  verdict  for  the  defendants  on  the  count  for  malicious       svrm 

prosecution,  must  be  made  absolute.  ^^j^ 

Smith's  Action,  In  this  action  the  complaints  are  for  assaulting 
•and  beating  the  plaintiff*,  and  also  for  giving  the  plaintiff  into 
custody. 

The  facts  are  different  in  this  action  as  to  this  head  of  complaint 
from  those  in  the  former  action.  It  appears  from  Smith's  state- 
ment, that  he  asked  to  be  allowed  to  see  the  station-master :  and 
it  would  seem,  although  it  is  not  clearly  stated,  he  wanted  to 
remain  in  the  station-yard.  When  in  the  yard,  it  appears  there 
was  a  struggle,  in  which  he  took  part,  and,  as  he  says,  was  beaten ; 
and  then,  during  the  struggle,  and  before  it  was  over,  he  was  given 
into  custody,  Antonio,  the  police-constable  of  the  company,  being 
there  at  the  time,  and  removed  to  the  police-station,  and  there 
<charged,  in  the  first  instance,  with  being  drunk  and  refusing  to 
^uit  the  company's  premises,  and  afterwards  with  assaulting  the 
company's  officers  in  the  execution  of  their  duty. 

The  evidence  is  very  confused ;  and  it  is  difficult  to  understand 
-what  really  took  place.  The  Lord  Chief  Baron,  as  we  understand, 
ruled,  without  leaving  any  question  to  the  jury,  that  the  company 
were  liable  for  the  acts  of  their  servants.  The  rule  in  this  case, 
however,  is  moved  on  the  ground  only  that  the  judge  ought  to 
have  told  the  jury  that  the  company  were  not  responsible  for  the 
assault ;  and  we  understand,  therefore,  that  it  is  reserved  to  us  to 
say  whether  there  was  any  evidence  to  go  to  the  jury  to  support 
ihe  plaintiff's  case. 

After  considering  the  matter,  we  cannot  say  that  there  was  not 
in  this  case  some  evidence  fit  to  be  laid  before  the  jury  that  the 
servants  of  the  company  were  acting  witliin  the  scope  of  their 
employment,  and  on  behalf  of,  and  in  pursuance  of  the  authority 
given  to  them  by,  the  company,  although  they  may  have  com- 
mitted abuse  and  excess  in  the  course  of  the  exercise  of  their  duty. 
If;  therefore,  as  we  assume,  the  point  left  to  us  to  determine  is, 
whether  there  was  any  evidence  to  go  the  jury,  we  cannot  say  there 
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.1870  was  none,  and  we  cannot  see  our  way,  upon  the  evidence  as  reported 

YTalsmsl  to  us,  to  affirm  the  ground  stated  in  the  rule,  that  the  judge  ought 

South  *^  ^^^  told  the  jury  that  the  company  were  not  responsible  for 

Eastern  the  assault.    So  much,  therefore,  of  the  rule  as  relates  to  this  part 

Railway  Co. 

Smith      ^^  ^®  verdict  will  be  discharged, 
«•  With  respect  to  the  count  for  malicious  prosecution,  it  stands- 

on  the  same  ground  as  that  part  of  the  case  in  Walker's  action, 
and  therefore  the  rule  to  enter  the  verdict  for  the  defendants  oxk 
that  count  will  be  absolute. 

Bides  accordinglff. 
Attorney  for  plaintiffs :  Hareourt. 
Attorney  for  defendants :  E.  P.  Ceams. 


jtdy  11.  MOLLETT  AND  Akothek  v.  ROBINSON. 

Princijfcil  and  Agent — Contract  hy  Breakers — Uaage  (^Market, 

The  defendant  employed  the  plaintiffs,  tallow-brokers  in  London,  to  purchase 
fifty  tons  of  tallow  for  him  in  the  London  market.  Having  orders  to  purchase- 
tallow  for  several  other  persons,  the  plaintiffs  bought  of  other  dealers  sufiScicnt  ta 
cover  all  those  orders,  interclmnging  with  them  bought  and  sold  notes  in  their 
own  names,  without  disclosing  their  principals.  By  these  notes  the  plaintiffs  and 
their  sellers  became  personally  bound  to  one  another  for  the  due  performance  of 
the  contracts.  The  plaintifGs  then  sent  the  defendant  a  bought-note  signed  by 
themselves  as ''  sworn  brokers,*'  in  which  fifty  tons  of  tallow  were  described  as 
bought  on  his  account,  with  the  quality,  price,  &c.,  but  containing  no  seller's  name. 
This  bought-note,  except  as  to  quantity,  was  in  the  same  terms  as  the  contracts- 
between  the  plaintiffs  and  their  sellers.  There  was  no  corresponding  sold-note, 
and  no  such  purchase  as  represented  in  the  bought-note. 

The  sellers  failed  to  deliver  the  tallow  to  the  plaintifiis,  who  settled  the  matter 
in  account  between  themselves  and  their  sellers. 

In  buying  the  tallow  in  this  way  as  an  execution  of  the  defendant's  order,  and 
in  thus  settling  with  their  sellers,  the  plaintiffs  acted  in  accordance  with  the  usage 
of  the  market  The  defendant  was  not  aware  of  the  usage,  or  of  the  way  in  which 
the  tallow  had  been  bought,  tmtil  after  he  received  the  bought-note.  When  the 
defendant  became  acquainted  with  the  real  nature  of  the  transaction,  he  refused  to 
adopt  it,  or  to  accept  tallow  purchased  by  the  plaintiffs  in  order  to  make  delivery^ 
and  tendered  to  him  in  alleged  performance  of  the  order. 

In  an  action  for  refusing  to  accept  the  tallow  or  to  indemnify  the  plaintifb : — 

Eddy  by  BoviU,  C.J.,  and  Montague  Smith,  J.,  that  the  defendant  was  bound 
by  the  usage,  although  ignorant  of  its  existence,  and  therefore  that  he  was  bound 
to  accept  the  tallow. 
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Eddy  by  Willes  and  Eeatiog,  JJ.,  that  although  a  usage  may  control  the  mode        1870 
of  performing  a  contract,  it  cannot  change  its  intrinsic  character,  and  as  the  ~ 
authority  given  by  the  defendant  to  the  plaintiffs  was  to  buy  for  him  as  brokers, 


MoLusrr 

V, 

and  to  sell  to  him  as  principals,  the  defendant  was  not  bound  to  accept  the  tallow.    Bobiksoit. 


First  count  of  the  declaration,  that  the  defendant  employed 
the  plainti£&  as  his  agents  and  brokers  to  purchase  for  the  defend- 
ant fifty  tons  of  tallow,  upon  certain  terms,  and  upon  the  further 
terms  that  the  defendant  would  accept  and  pay  for  the  tallow 
according  to  the  contract,  and  would  indemnify  the  plaintiffs 
against  any  liability  or  loss  they  might  sustain  by  having  made 
the  contract  for  the  defendant :  that  the  plaintiffs  did,  in  pursuance 
of  the  said  employment,  and  upon  the  terms  thereof,  purchase 
fifty  tons  of  tallow  for  the  defendaijit  on  the  2nd  of  April,  1869. 
And  upon  the  same  terms  the  plaintiffs  made  a  further  purchase 
for  the  defendant  on  the  28th  of  April,  1869,  of  200  tons  of  tallow. 
Ayerment  of  performance  of  all  conditions,  &c.:  Breach,  that, 
the  defendant  refased  to  accept  and  pay  for  the  tallow,  and  the 
plaintiffs  thereby  became  liable  to  take  up  the  same,  and  sustained 
damage  by  reason  of  the  price  of  tallow  having  fallen,  and  by 
having  to  incur  expense  incident  to  the  re-sale  of  the  same ;  and 
the  defendant  refused  to  indemnify  plaintiffs  against  the  said 
damage. 

Second  county  alleging  a  sale  of  the  same  tallow  by  the  plaintiffs 
to  the  defendant,  l^and  a  refusal  to  accept ;  and  also  a  count  for 
goods  bargained  and  sold,  money  paid,  money  lent,  interest,  and 
money  due  on  accounts  stated. 

The  defendant  traversed  all  the  allegations  in  the  first  and 
second  counts,  and  also  pleaded  exoneration  and  discharge ;  and  to 
the  rest  of  the  declaration  he  pleaded  never  indebted,  payment, 
and  set-off.    Issue  thereon. 

At  the  trial  before  Bovill,  C.J.,  at  the  sittings  in  London 
after  Michaelmas  Term,  1869,  it  appeared  that  the  defendant,  a 
merchant  at  Liverpool,  had  on  several  occasions  employed  the 
plaintiffs,  who  were  tallow-brokers  in  London,  to  purchase  tallow 
for  him  in  the  London  market ;  and,  on  the  occasions  in  question, 
two  specific  orders  were  given  by  him,  one  for  the  purchase  of  50 
tons  on  the  2nd  of  April,  1869,  and  the  other  for  200  tons  on  the 
28th  of  April  in  the  same  year,  and  which  the  defendant  desired 
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1870  the  plaintiffs  to  ''  book  to  him."  The  plaintiffs  proceeded  on  each 
MoLuerr  occasion  to  purchase  tallow  in  the  usual  and  ordinary  course,  which 
EoBWBOK  ^^'  *^^*'  having  orders  to  purchase  tallow  for  other  persons  as 
well  as  for  the  defendant,  they  made  contracts  for  the  aggregate 
quantity  which  they  were  ordered  to  buy,  with  other  persons 
desirous  of  selling  tallow,  viz.  with  Mr.  Simpson  on  the  first  occa- 
sion for  150  tons,  and  on  the  second  occasion  with  Mr.  Simpson 
for  150  tons  and  with  a  Mr.  Bayner  for  200  tons,  and  regular 
bought  and  sold  notes  were  interchangeably  passed  between  the 
sellers  and  the  plaintiffs  on  each  occasion.  The  principals'  names 
were  not  disclosed  on  either  side ;  and  by  these  notes  contracts 
were  made  between  the  plaintiffs  and  the  sellers,  by  which  each 
became  bound  personally  to  the  other ;  and  the  plaintiffs  became 
personally  and  individually  liable  to  the  sellers  for  the  fulfilment 
of  these  several  contracts. 

As  soon  as  each  of  these  contracts  was  entered  into,  the 
plaintiffs  sent  a  bought-note,  signed  by  themselves  as  ''  sworn 
brokers,"  to  the  defendant^  in  the  form : — "  Mr.  Eobinson.  Bought 
for  your  account ; "  and  then  specifying  the  quantity  of  tallow  as 
ordered  by  the  defendant,  with  a  description  of  the  quality,  price, 
and  other  terms  of  the  contract,  and  which  corresponded,  except 
as  to  quantity,  with  the  contracts  which  the  plaintiffs  had  pre- 
viously entered  into  with  their  sellers.  After  the  receipt  of  these 
several  bought-notes  by  the  defendant,  a  correspondence  took 
place,  and  several  letters  were  written  and  signed  by  the  defendant 
and  sent  to  the  plaintiffs  in  the  months  of  May  and  June,  in  which 
he  treated  the  bought-notes  sent  to  him  as  contracts,  and  un- 
doubtedly assented  in  writing  to  the  terms  of  them,  though  he 
was  not  aware  at  the  time  that  these  bought*notes  did  not  corre- 
spond with  contracts  which  the  plaintiffs  had  made  with  their 
sellers. 

The  price  of  tallow  afterwards  fell  in  the  market,  and  one  of  the 
sellers  to  the  plaintiffs,  viz.  Simpson,  failed,  and  was  unable  to 
meet  his  engagements.  The  plaintiffs  in  the  usual  and  ordinary 
course  tendered  delivery  orders  to  the  defendant  for  the  quantity 
and  description  of  tallow  mentioned  in  the  bought-notes  which 
they  had  sent  to  the  defendant,  at  the  prompt-days ;  but  the  de- 
fendant refused  to  receive  delivery  of  the  tallow.    The  plaintiffs, 


VOL.  v.]  TRINITY  TEEM,  XXXm  VICT.  649 

having  then  balanced  and  settled  their  outstanding  contracts  \^ith        1870 
their  sellers,  proceeded  to  sell  out  as  against  the  defendant  the     Mollvtt 
specific  tallow  which  they  had  so  tendered  to  him,  and  claimed    bobinsok. 
the  difference  or  loss  upon  the  contract  price,  which  amounted 
to  362Z.  4a.  5(Z.,  for  the  recovery  of  which  sum  this  action  was 
brought. 

Evidence  was  given  on  the  part  of  the  plaintiffs  of  an  universal 
usage  in  the  tallow-trade  for  brokers  to  make  the  contracts  in 
their  own  names,  upon  which  they  became  personally  b'able,  and 
to  make  such  contracts  for  the  aggregate  quantity  of  ttdlow  for 
which  they  might  have  received  orders,  and  then  at  the  prompt- 
day  to  balance  and  settle  the  deliveries  and  payments  with  their 
sellers,  and  either  to  make  deliveries  to  their  principals,  or,  if 
delivery  were  not  taken  by  them,  to  claim  any  difference  which 
might  arise  from  a  fall  in  the  market  from  the  respective  prin- 
cipals. 

A  verdict  was  taken  for  the  plaintiffs  for  362Z.  45.  5e2.,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit ;  and 
leave  being  also  reserved  to  the  plaintiffs  to  amend  the  declaration 
in  any  way  the  Court  might  think  fit,  regard  being  had  to  the 
usage  proved. 

Sir  John  Earslake,  Q.C.,  in  Hilary  Term,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that  the  evidence  given  at  the  trial  did 
not  support  the  declaration,  and  would  not  support  any  amendment 
of  the  declaration  which  the  Court  would  allow. 

May  30 ;  June  14.  8ir0.  Honymany  Q.C.,  and  Watkin  WiHiaim, 
shewed  cause.  The  defendant,  having  employed  the  plaintiffs  as 
brokers  to  buy  tallow  for  them  in  the  London  market,  authorized 
them  to  buy  according  to  the  usage  of  the  tallow-trade  there,  and 
is  bound  to  indemnify  them  for  any  loss  arising  out  of  the  trans- 
action ;  and,  the  usage  proved  being  general,  and  not  limited,  as 
in  Sweeting  v.  Pearce  (1),  to  the  ti*ade  of  a  particular  locality  or 
association  of  persons,  the  defendant  was  bound  by  it,  though  not 
shewn  to  have  been  actually  cognizant  of  the  existence  of  the 

(1)  7  C.  B.  (X.  S.)  449 ;  29  L.  J.  (C.P.)  265 :  in  error,  9  C.  B.  (N.  S.)  634 ; 
30  L,  J.  (C.P.)  109. 


650  COUET  OF  COMMON  PLEAS.  [L.  B. 

1870  usage :  LampUigh  y.  Brathwaii  (1) ;  Sutton  y.  Talham  (2) ;  Taylor 
MoLLRT  V.  Stray  (3) ;  Bosetoame  v.  Billing  (4) ;  Bayliffe  v.  £fi<^tM>rf&  (5) ; 
EoBQfsoH.  ^^^^  ''^'  -^^^  (6)  5  Sumfrey  v.  J5afe.  (7)  It  is  not  necessary  to 
consider  whether  there  was  a  binding  contract  between  the 
seller  and  the  purchaser;  it  is  enough  that  there  is  a  binding 
contract  between  the  plaintiffs  and  the  defendant  The  count  for 
money  paid  is  clearly  sustainable,  on  the  authority  of  BrUtain  y. 
Lbyd.  (8) 

Sir  John  Karslake,  Q.C,j  and  Cohen,  in  support  of  the  rule.  The 
usage  relied  on  is  one  which  in  terms  contradicts  the  contract  on 
the  face  of  the  bought-note.  The  bought-note,  which  is  the  con- 
tract between  the  parties, — FawJces  y.  Lamb  (9), — ^would  convey  to 
the  buyer  that  the  brokers,  his  agents,  had  bought  tallow  for  him 
of  some  principal  who  would  be  responsible  to  him  for  the  due  ful- 
filment of  the  contract,  whereas  the  usage  sets  up  a  contract  in 
which  the  plaintiffs,  though  taking  commission  as  brokers,  are  in 
reality  the  principals.  No  doubt  a  broker  may  make  himself  per- 
sonally responsible  as  between  himself  and  the  seller,  il  there  be  a 
usage  to  warrant  it,  known  to  both  parties :  Cropper  y.  Cook.  (10) 
But  here  the  plaintiffs  were  employed  strictly  as  brokers,  and  they 
so  describe  themselyes  in  the  bought-note.  The  term  ^<  broker" 
has  a  well-recognized  meaning ;  he  is  a  middle  man  employed  to 
negotiate  a  binding  contract  between  the  two  principal  contracting 
parties :  Story  on  Agency,  §  28;  Schmaltz  y.  Avery  (11) ;  Hall  y. 
Janson  (12) ;  Kirehner  y.  Venus.  (13)  Bodock  y.  Jardine  (14), 
shews  that,  apart  from  custom  or  usage,  the  plaintiffs  here  could 
haye  no  locus  standi. 

Our.  adv.  vult. 

(1)  1  Sm.  L.  C.  147,  n.,  6th  ed,  137  :  in  error,  E.  B.  &.  E.  1004 ;  27 

(2)  10  Ad.  &  E.  27.  L.  J.  (Q.a)  390. 

(3)  2  C.  B.  (N.  S.)  175, 197 ;  26  L.  J.         (8)  14  M.  &  W.  762. 
(0.  P.)  185,  287.  (9)  81  L.  J.  (Q.B.)  98. 

(4)  15  0.  B.  (N.  S.)  316  ;  33  L.  J.        (10)  Law  Rep.  3  C.  P.  194. 

(CP.)  55.  (11)  16  Q.  B.  655 ;  20  L.  J.  (Q.B.) 

(5)  1  Ex.  425 ;  17  L.  J.  (Ex.)  78.  228. 

(6)  11  Ex.  642 ;  23  L.  J.  (Ex.)  228 :  (12)  4  E.  &  B.  500;  24  L.  J.  (Q.B.)  97. 
affirmed  in  error,  2  H.  &  N.  210 ;  26  (13)  12  Moo,  P.  C.  361. 

L.  J.  (Ex.)  316.  (14)  3  H.  &  C.  700 ;  34  L.  J.  (Ex.) 

(7)  7  E.  &  B.  266 ;  26  L.  J.  (Q.  B.)      142. 
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The  Court  being  equally  divided,  the  judgment  of  Bovill,  C.  J.,        1870 
and  Montague  Smith,  J.,  was  delivered  by  Uollot  " 

9, 

BoYiLL,  C.J.  The  judgment  I  am  about  to  deliver  is  that  of 
my  Brother  Montague  Smith  and  myself.  [His  lordship,  after 
stating  the  facts  (ante,  p.  647),  proceeded  as  follows : — "] 

It  could  not  be  contended  by  the  plaintifiEs  with  any  chance  of 
success  that  the  contracts  made  by  the  plaintifEs  with  their  sellers 
for  quantities  of  tallow  different  &om  those  which  they  were  in* 
structed  by  the  defendant  to  buy,  and  which  never  were  intended  to 
be  specifically  appropriated  to  the  defendant,  were  contracts  which 
bound  the  defendant,  and  upon  which  he  could  either  sue  or  be 
sued;  and,  independently  of  any  usage  in  the  tallow-trade,  the 
case  would  have  stood  simply  upon  the  fact  of  the  plaintifiis  having 
been  employed  to  purchase  particular  quantities  of  tallow  for  the 
defendant,  and  having  omitted  to  make  any  contracts  that  were 
binding  upon  or  could  be  enforced  by  the  defendant ;  and,  unless 
the  bought-notes  signed  by  the  plaintiffs  and  sent  to  the  defendant 
and  the  defendant's  letters  could  be  considered  as  establishing  a 
valid  contract  or  contracts  between  the  plaintiffs  and  defendant, 
the  plaintiffs  would,  under  those  circumstances,  as  it  seems  to  us^ 
have  been  without  remedy  against  the  defendant. 

The  plaintiffs,  however,  relied  upon  an  universal  usage  in  the 
tallow'trade,  which  was  clearly  proved,  and  which  was  for  brokers 
to  make  the  contracts  in  their  own  names,  upon  which  they 
became  personally  responsible,  and  to  make  such  contracts  for  the 
aggregate  or  any  quantity  of  tallow  which  they  might  have  orders 
to  buy,  and  then  at  the  prompt-day  to  balance  and  settle  the 
deliveries  or  payments  with  their  sellers,  and  either  to  make 
deliveries  to  their  principals,  or,  if  deliveries  were  not  taken,  then 
to  claim  any  difference  from  the  respective  principals,  precisely  as 
was  done  in  this  case. 

This  practice  and  usage  no  doubt  arose  from  the  nature  of  the 
trade,  which  is  of  a  very  speculative  character ;  and  parties  are 
in  the  habit  of  making  contracts,  as  in  this  case,  for  forward 
deliveries,  in  order  to  take  advantage  of  any  change  in  the  market- 
price.  Indeed,  the  speculations  in  tallow  are  very  much  in  the 
nature  of  the  ordinary  speculations  on  the  Stock  Exchange.    In 
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ig70       thid  cade  the  usage  and  custom  of  the  tallow*trade  was  very  clearly 

~~Mmjm^  ^^^  distinctly  proved,  the  business  was  transacted  precisely  in  ac* 

R  vmcat    cordance  with  such  usage  in  all  respects,  and  it  resulted  in  the  loss 

upon  the  tallow  from  the  fall  of  the  market  which  has  been  already 

mentioned.    A  verdict  was  entered  for  the  plaintiffs  at  the  trial, 

and  I  reserved  the  point  whether  they  were  entitled  to  recover. 

The  case  has  been  very  ably  argued ;  and  it  was  principally 
contended  on  the  part  of  the  defendant  that  this  usage  or  custom 
could  not  be  introduced  into  or  alter  the  case ;  or,  if  it  could,  then 
that  such  usage  and  custom  were  bad,  as  being  contradictory  to 
the  terms  of  the  plaintiff's  employment  by  the  defendant,  which,  it 
was  contended,  was  simply  to  make  a  binding  contract  for  the 
purchase  of  tallow  for  the  defendant,  and  which  he  might  enforce 
against  the  sellers. 

There  is  no  doubt  that  transactions  of  precisely  the  same  kind 
as  those  in  the  present  case  have  taken  place  for  many  years  in 
the  tallow-trade,  and  probably  in  many  other  trades,  where  it  is 
not  the  habit  to  disclose  the  names  of  principals.  A  very  similar 
operation  takes  place  in  many  foreign  ports,  where  the  agents 
abroad  are  in  the  habit  of  receiving  orders  from  various  parties  to 
purchase  the  produce  of  the  country,  and  are  obliged  to  collect  it 
in  small  quantities,  as  it  is  brought  down  to  the  port  for  shipment ; 
and,  buying  it  in  their  own  names  and  on  their  own  credit,  and 
without  reference  to  any  correspondent  in  particular,  they  after- 
wards distribute  it  amongst  their  correspondents  from  whom  they 
had  orders  to  purchase,  in  such  manner  as  they  think  right, 
charging  only  the  price  they  have  paid,  or  an  average  of  it,  and 
their  commission:  and  we  should  be  very  unwilling  to  say  that 
such  usages,  which  have  so  long  prevailed,  cannot  be  supported,  or 
that  effect  is  not  to  be  given  to  them  in  a  Court  of  law. 

It  seems  to  us  that  the  usage  which  was  proved  here  must  be 
imported  into  and  considered  part  of  the  transaction  in  this  case ; 
and,  although  the  defendant  was  not  aware  of  it,  yet  that,  having 
employed  the  plaintiffs  to  transact  the  business  for  him  in  the 
London  tallow-market^  he  is  equally  bound  by  the  usage  of  such 
market  as  if  he  had  been  acquainted  with  it.  If  he  had  known 
the  usage,  and  with  that  knowledge  had  instructed  the  plaintiffs 
to  purchase  tallow  for  him,  we  cannot  doubt  that  he  would  have 
been  bound  to  make  good  to  the  plaintiffs  the  loss  arising  from 
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his  refusal  to  accept  the  tallow ;  and,  if  he  is  bound  by  the  usage,       1870 
as  we  think  he  is,  by  employing  the  plaintiffs  to  transact  the  busi-     mollbit 
ness  for  him  in  the  Ijondon  market,  although  he  was  not  awiare  of  the    b^binwh 
usage,  we  think  he  is  equally  liable  to  pay  the  amount  of  the  loss. 

The  general  rule  of  law  is,  that  persons  who  engage  a  broker  to 
transact  business  for  them  in  a  general  market,  authorize  him  to 
do  so  according  to  the  general  and  known  usages  and  customs  of 
that  market,  although  they  themselves  may  not  be  aware  of  them ; 
and,  if  the  business  is  transacted  in  the  ordinary  and  usual  course, 
the  principals  are  bound  by  such  usages  and  customs,  whether  they 
had  actual  knowledge  of  them  or  not.  Assuming  the  defendant, 
then,  to  be  bound  by  these  usages  in  the  present  case,  it  seems 
to  us  that  they  would  affect  and  determine  the  nature  and  cha* 
racter  of  the 'employment  of  the  plaintiffs  by  the  defendant,  and 
which  would  amount  to  an  employment  of  the  plaintiffs  by  the 
defendant  to  conduct  the  business  in  the  ordinary  course  and  ac- 
cording to  the  usage,  and  that  upon  the  same  principle  as  persons 
who  employ  brokers  to  make  bargains  for  them  on  the  Stock 
Exchange  have  been  held  bound  to  indemnify  them  upqn  contracts 
into  which  they  have  personally  entered,  so  we  think  the  defendant 
is  liable  to  pay  the  plaintiffs  the  loss  arising  from  his  refusal  to 
take  the  tallow,  and  from  the  fall  of  the  market  in  the  present  case. 
If  the  defendant  be  bound  by  the  usage,  then  the  employment 
was  to  make  contracts  and  conduct  the  transactions  in  accordance 
with  the  usage,  and  would  amount  to  a  request  to  do  everything 
that  was  usual  in  the  ordinary  course  of  such  transactions,  includ- 
ing a  request  to  settle  and  pay  any  differences ;  and  it  is  not  dis- 
puted that  these  transactions  were  carried  out  precisely  according 
to  the  usage. 

With  regard  to  the  letters  which  were  written  and  signed  by 
the  defendant,  if  there  were  no  such  usage  as  that  which  was 
proved,  it  seems  to  us  that  they  would  have  little  effect,  inasmuch 
as  they  would  only  appear  to  recognize  the  fact  of  the  plaintiffs 
having  made  contracts  with  other  persons  on  his  behalf ;  but,  if 
the  usage  be  introduced,  as  we  think  it  may  be,  and  the  defendant 
is  bound  by  it,  as  we  think  he  is,  then  the  inference  which  we 
should  draw  from  the  fietcts  is,  that  the  plaintiffs,  having  signed  the 
bought-notes  sent  to  the  defendant,  and  not  having  disclosed  the 
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1870  name  of  any  principals^  and  in  fact  not  having  any  principals  for 
MoLLETT  ^^^  particnlar  contracts  evidenced  by  such  bought-notes,  must  be 
taken  to  intimate  to  the  defendant  by  such  bought-notes  that  they 
had  bought  on  his  account  of  themselves^  that  is,  that  they  had 
personally  sold  to  him,  and  made  themselves  personally  respon- 
sible as  sellers  to  him  as  the  buyer  upon  such  bought-notes,  and 
then  the  defendant,  being  bound  by  the  usa^e,  and  writing  the 
letters  which  were  put  in  evidence  at  the  trial,  must  be  taken  to 
have  assented  to  the  terms  of  those  bought-notes,  so  as  to  make 
contracts  binding  upon  him  as  for  sales  and  purchases  between 
him  and  the  plaintifEs,  upon  the  terms  of  those  letters. 

The  case  seems  to  us  in  principle  to  be  very  similar  to  that  of 
Humfretf  v.  DaJe  (1),  in  which,  though  my  Brothers  Willes,  Martin, 
and  Ghannell  differed  from  the  Court  of  Queen's  Bench  and  the 
majority  of  the  Judges  in  the  Exchequer  Chamber,  it  was  held  by 
both  Courts  that  the  defendants,  who  acted  for  undisclosed  prin- 
cipals, notwithstanding  they  signed  ''as  brokers,"  were  liable  upon 
contract-notes,  by  the  usi^e  of  the  oil-trade,  as  principals  in  the 
transaction.  The  general  principle  is  also,  we  think,  supported  by 
the  case  of  Cropper  v.  Cooh  (2)  in  this  Court. 

On  these  grounds,  it  seems  to  us  that  the  plaintiffs  are  entitled 
to  maintain  their  verdict^  and  that  the  rule  for  a  new  trial  should 
be  discharged. 

The  judgment  of  Willes  and  Keating,  J  J.,  was  deliTered  by 
Willes,  J.    So  far  as  we  can  collect  the  material  facts  of  this 
case,  they  are  as  follows : — 

The  defendant,  a  merchant  at  Liverpool,  employed  the  plain- 
tiffs, tallow-brokers  in  London,  to  buy  for  him  a  parcel  of  fifty  tons 
of  tallow,  as  to  the  proper  execution  of  which  order  by  the 
plaintiffs  the  question  arises.  There  was  another  order  to  buy  200 
tons,  upon  which  the  same  question  is  raised.  The  plaintifiGs,  who 
had  other  orders  from  other  employers,  bought  several  lots  of 
tallow  in  their  own  names,  exceeding  in  all  250  tons,  and  sent  a 
bought-note  to  the  defendant,  representing  that  they  had  bought 
for  him,  as  brokers,  of  a  principal,  &^y  tons  as  ordered.    This  he 

(1)     E.  &  B.  266 ;  26  L.  J.  (Q.B.)      (Q.B.)  300. 
137:  merrQr,E.B.d^£.1004;27L.J         (2)  Law Bep.  3  a  P.  194. 
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sigued  as  broker.    There  was  no  corresponding  sold-note,  and  no        1870 
sach  purchase  as  represented  in  the  bought-note.  Mollstt 

The  fifty  tons  were  not  delivered;  nor  did  the  sellers  deliver  bobStmh. 
any  tallow ;  but  it  was  written  off  in  general  account  between  the 
plaintiffs  and  the  seller,  upon  which  a  balance  was  struck^  and  the 
market  having  gone  down,  the  plaintiffs  paid  or  allowed  the  differ- 
ence. All  this  was  according  to  the  usage  of  the  London  tallow- 
trade  ;  but  that  usage  was  unknown  to  the  defendant ;  and,  upon  his 
becoming  acquainted  with  the  real  character  of  the  transaction,  he 
refused  to  adopt  it  or  to  accept  tallow  purchased  by  the  brokers  in 
order  to  make  delivery,  and  tendered  in  alleged  performance  of 
the  contract ;  whereupon  this  action  was  brought,  either  for  not 
accepting  or  an  indemnity.  It  is  not  necessary  to  make  any 
remark  as  to  the  correspondence  between  the  parties  subsequent 
to  the  sending  of  the  alleged  bought-note,  beyond  pointing  out 
that,  as  it  took  place  in  ignorance  on  the  defendant's  part 
of  the  usage,  and  of  what  was  actually  done  by  the  plaintiffs, 
it  could  not  amount  to  acquiescence  or  ratification:  Wad  v. 
CockereU.  (1)  N(»r  do  we  stop  to  criticise  the  pleadings;  but 
assume  the  existence  of  any  count  to  raise  the  question  of  liability. 

At  the  trial,  the  plaintiffs  had  a  verdict  for  the  difference  in 
price,  subject  to  leave  reserved  to  enter  a  nonsuit,  and  a  rule  nisi 
was  granted,  which  rule  was  argued  in  last  term  before  the  Ohief 
Justice,  Justices  Keating  and  Montague  Smith,  and  myself.  It 
appears  to  my  Brother  Keating  and  myself  that  the  rule  ought  to 
be  absolute  to  enter  a  nonsuit.  A  broker  is  entitled  to  indemnity 
only  for  what  he  does  within  the  limit  of  his  authority.  Here,  the 
authority  of  the  brokers  was  to  buy  as  brokers  for  their  principal, 
not  to  sell  to  him.  If  the  sale  had  been  consummated  in  the 
course  insisted  upon  by  the  brokers,  the  principal  would  have  ob- 
tained goods  and  paid  for  them ;  that  is,  would  have  taught  them. 
Of  whom  ?  Of  his  own  brokers,  and  no  one  else.  That  ought 
not  to  be,  without  the  knowledge  and  consent  of  the  principal. 
It  is  an  axiom  of  the  law  of  principal  and  agent,  that  a  broker 
employed  to  sell  cannot  himself  become  the  buyer,  nor  can  a 
broker  employed  to  buy  become  himself  the  seller,  without  distinct 
notice  to  the  principal,  so  that  the  latter  may  object  if  he  think 

(1)  10  H.  L.  229. 
Vol.  V.  3  H  2 
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1870  proper.  A  different  rule  would  give  the  broker  an  interest  against 
MoLLEiT  his  duty,  to  pass  off  a  bad  bargain  or  inferior  goods. 
RoBmsox.  I*  i«  als^  *^^  elementary  proposition,  that  a  custom  of  trade  may 
control  the  mode  of  performance  of  a  contract,  but  cannot  change 
its  intrinsic  character.  It  may  regulate  as  extrinsic  what  is  done 
in  the  market,  where  the  contract  does  not  provide  otherwise.  It 
cannot  overrule  what  is  agreed  upon  between  the  parties,  whether 
intrinsic  or  extrinsic.  The  agent  may  perform  the  business  he  is 
engaged  for  according  to  the  usages  of  the  market  in  matters  of 
detail,  although  the  principal  be  unaware  of  such  usage ;  because 
every  authority  to  do  a  thing,  not  specifying  the  way,  implies 
authority  to  do  it  in  a  reasonable  way,  which  the  usual  way  prima 
facie  is.  But  no  usage  unknown  to  the  principal  can  justify  a 
broker  in  converting  himself  into  a  principal  seller. 
;.  There  are  cases  in  which  an  agent  may  do  what  is  necessary  to 
effect  the  orders  of  his  principal.  There  is  no  such  necessity  in 
this  instance.  In  point  of  fact,  if  the  only  orders  in  the  brokers* 
hands  had  been  those  of  this  principal,  the  brokers  would  have 
pursued  their  authority  and  bought  for  their*  principal  what  the 
principal  ordered ;  and  there  was  nothing  to  prevent  their  in  fact 
doing  so  in  this  instance,  if  they  had  thought  proper.  It  is  no 
excuse  to  say  that  it  is  all  one  to  the  principal,  who  supplies  the 
goods.  First,  that  is  not  true,  because  if  before  delivery  the  market 
had  gone  up,  and  the  brokers  had  become  bankrupt,  their  assignees, 
and  not  the  principal,  would  have  been  entitled  to  the  profit. 
Secondly,  an  agent  who  departs  from  his  orders  cannot  bind  his 
principal  by  shewing  that  what  he  did  was  equally  good  as,  or 
even  better  than,  what  was  ordered.  The  custom  to  send  bought- 
notes  (''  Bought  for  you  "  so  much,  &c.),  there  being  no  correspond- 
ing sold-note,  is  a  custom  to  misrepresent  a  fact  as  to  which  the 
bought-note  signed  as  ''brokers"  amounts  to  an  estoppel:  see 
Fairlie  v.  FenUm.  (1) 

According  to  the  alleged  custom,  whether  the  broker  actually 
receives  delivery  or  not,  he  can  make  his  principal  accept  tallow 
procured  anywhere  by  the  broker,  or  of  the  broker's  own ;  which  is 
inconsistent  with  the  character  of  agent. 

The  cases  mentioned  in  the  course  of  the  argument^  of  which 

(1)  Uw  Bep.  5  Ex,  169. 
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Feise  v.  Wray  (1)  is  one,  in  which  a  merchant  orders  a  corre*        1870 

spondent  abroad  to  procure  and  ship  for  him  a  cargo  at  a  certain  ^  mollkt^ 

limit,  are  not  cases  of  employment  of  a  broker.    The  ultimate 

seller  and  ultimate  buyer  intend  to  deal  as  such  respectively  with 

the  agent  to  procure  and  forward.    The  character  of  the  transac- 

tion,  as  being  one  in  which  the  correspondent  acts  for  a  foreign 

principal,  is  evidence  that  he  is  intended  to  be  the  principal  buyer, 

and  responsible  as  such.    The  payment  is  usually  stipulated  to  be 

made  to  him  either  in  general  account  between  him  and  the  person 

who  gives  the  order,  or  against  the  bill  of  lading,  in  which  he  is 

the  consignor ;  and  all  this  is  known  to  both  parties.    The  case  of 

Bottock  V.  Jardine  (2)  is  substantially  in  point ;  for,  the  usage,  or 

rather  loose  practice,  there  was  the  same  as  in  the  present  case, 

and  it  did  not  prevail. 

Upon  principle  and  authority,  therefore,  we  think  the  rule  ought 
to  be  made  absolute  to,  enter  a  nonsuit  But,  as  the  Court  is 
equally  divided,  the  rule  drops,  and  the  verdict  stands. 

No  rule.  (3) 

Attorneys  for  plaintifib :  Thomas  &  HoUams, 
Attorneys  for  defendant:  Simpson  dt  CuUingford. 


LORD  LECONFIELD  and  Othebs,  Appellakts  ;  LORD  LONSDALE,         jtdy  IG. 

Respondent.  


Salnum  Fishery  Act,  1861  (24  di  25  Vict.  c.  109)— i<^%  of  Fishing  Wti\ 
Non-navigabU  River — 17  Ric,  2,  c.  9 — 12  Edw,  4,  c.  7 — Eaaement—  Orant 
—PresGi-iptian  Act,  2  <fc  3  Wm.  4,  c.  71. 

The  provisions  of  Magna  Charta  and  of  the  other  early  statutes  (including 
17  Ric.  2,  0.  9,  and  12  Edw.  4,  c,  7),  widch  prohibit  weirs,  apply  only  to  navi- 
gable rivers. 
}  BdU  V.  Whyte  (Law  Rep.  3  Q.  B.  286)  followed. 

Section  12  of  the  Salmon  Fishery  Act,  1861,  prohibits  the  use  of  fishing  mill- 
dams  for  the  purpose  of  catching  salmon,  except  such  fishing  mill-dams  "as  are 
lawfully  in  use  at  the  time  of  the  passing  of  this  Act  by  virtue  of  a  grant,  charter, 
b  or  immemorial  usage." 

A  fishing  mill-dam  was  erected  between  1741  and  1751,  in  a  river  above  the 

(1)  8  East,  93.  (3)  See  ante,  p.  472,  as  to  the  effect 

(2)  3  H.  &  C.  700;  34  L.  J.  (Ex.)  14^      of  a  dropped  rule. 
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1870        flow  of  the  tide,  and  where  the  river  was  not  navigable.    For  sixty  years  before 
1861,  and  as  far  back  as  living  memory  oould  go,  it  had  been  used  in  substantially 
the  same  way  as  it  was  used  in  1861. 
LoKSDALE.        On  appeal  from  the  Fishery  Commissioners : — 

Hdd^  that  the  fishing  mill-dam  was  not  a  public  nuisance. 

Edd^  further,  that^  as  a  grant  may  be  proved  either  by  production  of  the  grant 
itself  or  by  evidence  of  enjoyment  consistent  only  with  the  existence  of  such  a  grant 
and  from  which  it  may  be  presumed,  the  commissioners  were  bound,  on  the  evi- 
dence, to  find  that  the  right  to  the  fishing  mill-dam  existed  by  grant  from  all  the 
proprietors  whose  interests  oould  be  affected  by  the  fishing  mill-dam,  and  conse- 
quently that  the  fishing  mill-dam  was  '*  lawfully  in  use  '*  at  the  time  of  the 
passing  of  the  Salmon  Fishery  Act,  1861,  "  by  virtue  of  a  grant,*'  within  the 
meaning  of  s.  12  of  that  statute. 

SemUe^  that  the  claim  to  such  a  fishing  mill-dam  is  within  the  Prescripti<m 
Act,  2  &  3  Wm.  4,  c  71, 

Case  stated  by  the  Special  Commissioners  for  English  Fisheries, 
pursuant  to  the  Salmon  Fishery  Amendment  Act,  1865  (28  &  29 
Vict,  c,  121),  which  (s.  45)  incorporates  20  &  21  Vict.  c.  43. 

2.  At  a  court  held  on  the  10th  of  December,  1868,  by  the  com- 
missioners at  Workington,  in  Cumberland,  for  the  purpose  of 
inquiring  into  the  legality  of  the  fixed  engines  for  catching 
salmon^  and  all  fishing  weirs  and  fishing  mill-dams  situated  in 
the  river  Derwent,  in  the  county,  the  respondent  appeared  and 
claimed  to  use  a  coop  situate  at  Salmon  Hall,  near  Workington,  as 
being  legal,  and  other  parties  having  appeared  to  oppose  the 
claim,  the  commissioners  made  an  order  declaring  the  coop  to  be 
legal,  subject  to  certain  alterations  hereinafter  mentioned.  Where- 
upon the  appellants,  who  opposed  the  claim,  duly  applied  to  the 
commissioners  for  a  case  for  the  opinion  of  the  Court  of  Common 
Pleas,  and  the  commissioners  stated  the  following  case : — 

3.  The  coop  is  a  fishing-box  or  apparatus  inserted  in  or 
forming  part  of  the  structure  of  a  dam  built  across  the  river 
Derwent,  the  dam  being  used  to  pound  and  divert  the  water, 
partly  for  the  purpose  of  fishing  and  partly  for  the  purpose  of 
supplying  two  mills  with  water  to  drive  their  wheels,  one  being 
the  Salmon  Hall  mill  and  the  other  the  Barepotts  Iron  Forge  milL 
The  dam  in  question  is  built  diagonally  across  the  whole  river 
from  bank  to  bank,  there  being  an  island  which  subdivides  the 
river  there  into  two  branches.  Before  1861  there  was  one  coop 
called  the  "  upper  coop,"  situated  in  the  branch  of  the  river  next 
the  left  bank,  and  another  coop  called  the  "  lower  coop,"  situate  in 
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the  branch  of  the  river  next  to  the  right  bank.    Since  the  passing        1870 
of  the  Salmon  Fishery  Act,  1861  (24  &  25  Vict.  c.  109),  the  lower  jjEoommLD 
coop  has  been  closed  up  altogether  by  a  slnice  or  shutter,  and    lo^^j^, 
the  upper  coop  has  been  reduced  in  width,  part  of  its  original 
width  being  converted  into  a  fish  pass,  so  as  to  comply  with  the 
12th  section  of  the  Salmon  Fishery  Act,  1861.    Before  the  Act  of 
1861  there  was  no  gap  or  aperture  in  the  dam  to  permit  fish  to 
pass  up  or  down  the  river  during  the  fishing  season. 

4.  The  condition  under  which  salmon  exist  in  rivers  so  as  to 
admit  of  riparian  owners  and  the  public  exercising  their  respec- 
tive rights  are  as  follows.  This  kind  of  migratory  fish  can  only 
exist  by  alternately  living  in  salt  and  fresh  water.  The  fish  are 
bred  in  the  upper  and  shallow  waters  of  rivers  and  their  tributaries ; 
about  the  age  of  eighteen  months  the  young  fish  pass  down  to  the 
sea,  and  the  rest  of  their  existence  is  spent  in  passing  every  year 
to  and  fro  between  the  sea  and  the  upper  &esh  streams.  At  all 
times  of  the  year  the  fish  are  either  passing  up  or  down  the  river; 
the  greater  number  pass  up  in  the  summer  months,  but  there  are 
generally  some  passing  up  or  going  down  at  other  times  also. 
They  aie  not  bred,  and  cannot  be  bred,  in  the  tidal  parts  of  rivers, 
though  there  they  are  caught  plentifully.  The  old  fish  cannot 
breed  unless  they  get  up  into  the  fresh  parts  of  the  rivers,  and  the 
young  fish  cannot  grow  unless  they  get  down  from  the  fresh  parts 
of  rivers  to  the  sea,  and  are  not  worth  catching  in  the  fresh  parts 
of  rivers  till  they  have  first  gone  down  to  and  then  come  up  again 
from  the  sea.  The  old  fish,  after  breeding  in  the  upper  parts  of 
rivers,  are  also  unseasonable  and  worthless  until  they  have  returned 
to  the  sea  to  recruit  themselves.  If  the  fish  are  either  prevented 
from  going  up  the  river  to  breed  or  from  coming  down  the  river  to 
grow  and  recruit,  the  stock  perishes  and  becomes  exhausted. 

5.  The  object  of  a  fishing-weir  when  erected  in  a  non-tidal  part  of 
a  river  is  to  catch  the  fish  by  intercepting  them  in  their  migration 
up  a  river  when  they  are  generally  in  a  valuable  condition  for  use 
as  food.  A  weir  is  a  structure,  sometimes  made  of  solid  masonry, 
with  openings,  in  each  of  which  a  fishing-box  called  a  coop,  cruive,  or 
trap  is  placed,  which  is  so  arranged  that  a  fish  going  into  it  cannot 
get  out.  The  part  of  the  weir  not  occupied  by  the  boxes  is  either 
of  solid  masonry,  or  of  brushwood  or  network,  and  it  is  so  high  that 
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1870  fish  cannot  either  get  through  it  or  jump  over  it^  for  the  fish  is  by 
Lboonfoeld  nature  endowed  with  a  limited  power  of  jumping  over  obstades^ 
L0H8DALB.    pl^^^d  ^  ^^^  current  of  a  river.    If  the  weir  is  too  high  for  the 

fish  to  jump  over^  their  instinct  leads  them  into  the  apertar& 

where  the  box  or  boxes  are  set. 

6.  The  dam  in  which  the  coop  at  Salmon  Hall  claimed  by  the 
respondent  is  placed  is  a  solid  wall  about  four  feet  high,  and 
alongside  the  whole  of  the  top,  and  parallel  with  the  top  thereof, 
a  wooden  structure  or  framework  is  arranged,  called ''  weir-hecks." 
These  hecks  are  horizontal  spars  or  bars  of  wood  about  one  inch 
and  a  half  apart  lying  in  the  same  horizontal  plane,  each  being 
parallel  with  the  top  of  the  dam  and  the  bed  of  the  river,  being  all 
kept  together  by  crossbars,  and  the  whole  supported  by  strong 
upright  posts  driven  into  the  bed  of  the  river.  The  weir-hecks 
serve  a  twofold  purpose,  being  a  bridge  leading  to  the  coop  from 
both  sides  of  the  river,  and  as  they  lie  close  to  the  top  of  the  weir, 
though  not  resting  upon  it,  they  also  prevent  fish  from  jumping 
over  the  weir  during  their  migration  up  the  river,  which  they  might 
otherwise  do,  and  thus  they  are  induced  to  go  into  the  coop  where 
they  are  caught. 

7.  The  coop,  or  fishing-box,  has  sides  consisting  of  spars  or  bars 
of  wood  similar  to  those  forming  the  weir-hecks  with  spaces  be- 
tween each  pair  of  spars  or  bars  6u£Sciently  wide  to  allow  water  to 
flow  freely  through  them,  but  sufficiently  close  to  prevent  all  but 
small  fish  going  through  and  escaping.  The  up-stream  side  of  the 
coop  before  1861  consisted  of  spars  or  bars  fixed  horizontally, 
having  spaces  between  each  pair  of  spars  or  bars  of  one  inch  and  a 
half,  but  since  1861  the  bars  have  been  placed  vertically,  and  with 
a  space  between  each  pair  of  bars  of  two  inches,  in  order  to  make 
them  conform  to  s.  29  of  the  Salmon  Fishery  Act,  1861.  Salmon 
will  not  pass  through  bars  which  are  fixed  horizontally,  but 
will  pass  freely  through  bars  of  the  same  width  apart  if  fixed 
perpendicularly. 

8.  The  river  Derwent  is' a  salmon  river  of  great  value.  At 
Gockermouth,  which  is  about  eight  mUes  further  up  the  river  than 
Salmon  Hall,  the  river  receives  a  large  tributary  called  the  Cocker, 
and  the  upper  parts  of  these  rivers  run  through  several  large 
lakes,  one  four  miles  long,  other  two  being  each  three  miles  long^ 
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there  being  also  smaller  lakes,  and  beyond  these  lakes  there  are        1870 
tributaries  well  adapted  for  the  breeding  of  salmon,  and  which  l^urmj^ 
salmon  frequent    The  appeUants  are  riparian  owners  on  the  banks    ^^^J;^, 
of  the  said  lakes  and  upper  streams  and  tributaries  of  the  river 
Derwent,  and  its  tributary  the  Cocker. 

9.  When  a  fishing-weir  is  used  in  a  river  to  intercept  the  fish  in 
their  annual  migration  up  the  river,  those  riparian  owners,  whose 
lands  are  situated  above  the  weir,  can  only  catch  such  fish  as 
escape  through  or  over  such  weir,  and  if  the  weir  either  intercepts 
all  the  fish  going  up  the  river  or  prevents  those  that  are  above 
going  down  to  the  sea,  the  stock  of  fish  in  the  parts  of  the  river 
above  the  weir,  as  well  as  below,  becomes  extinct,  or  nearly  so. 

10.  The  coop  of  the  respondent  situate  at  Salmon  Hall  is  in  a 
part  of  the  river  Derwent  which  is  not  navigable,  and  is  about 
three  miles  from  the  sea,  and  about  half  a  mile  above  the  medium 
limit  between  the  neap  and  spring  tides. 

11.  The  respondent  is  lord  of  the  manors  of  Seaton  and  Stain- 
bum,  but  not  of  the  manor  of  Workington.  The  manor  of  Seaton 
commences  from  a  point  nearly  half  a  mile  above  the  coop  in 
question,  and  extends  down  the  right  bank  of  the  river  to  the  sea. 
The  manor  of  Stainbum  commences  from  a  point  more  than  half  a 
mile  above  the  coop»  and  extends  down  the  left  bank  of  the  river 
to  a  weir  called  the  Workington  Mill  Weir,  which  is  about  1500 
yards  below  the  coop  in  question.  The  manor  of  Workington 
extends  from  a  weir  called  the  Workington  Mill  Weir  down  the 
left  bank  of  the  river  to  the  sea. 

12-32.  The  evidence  adduced  by  the  parties,  and  the  conten- 
tion of  each  of  them,  were  set  forth  in  the  case  and  will  be  found 
in  the  judgment  of  the  commissioners,  given  hereafter,  parst 
99-101. 

33.  The  commissioners  found  as  facts  that  the  coop  had  been  for 
the  first  time  erected  at  Salmon  Hall,  between  1741  and  1751,  and 
that  for  sixty  years  past,  and  as  far  back  as  living  memory  could 
go,  it  had  been  used  in  substantially  the  same  way  as  it  was  in 
1861,  and  that  the  dam  and  coops  constituted  a  fishing  mill-dam 
within  the  meaning  of  the  Salmon  Fishery  Acts,  1861  and  1865. 

34.  They  held,  that  the  Solway  Act»  44  Geo.  3,  o.  xlv.,  did  not 
authorize  the  respondent  to  use  the  hecks  of  his  coop  horizontal  or 
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1870       otherwise  than  of  oval  shape,  but  that  this  illegal  user  up  to  1861 
laooMnujD  did  not  cause  a  forfeiture  of  his  right  if  the  right  to  use  the  coop 
LamroALE.    ^^  ^^^  otherwise  legally  acquired. 

35.  They  also  held  for  the  reasons  stated  more  fully  in  their 
judgment,  which  was  annexed  and  to  be  taken  as  part  of  the  case,, 
that  the  coop  was  illegal  and  ought  to  be  abated,  and  that  they 
would  have  made  an  order  accordingly,  but  for  the  case  of  BoOe  y. 
Whyte  (1),  which  they  held  to  bind  them,  and  in  deference  solely 
to  such  authority  ihey  made  an  order  that  the  coop  was  legal  sub- 
ject to  the  conditions  following,  namely,  that  the  present  pass 
should  be  made  level  with  the  bed  of  the  river,  and  that  the  weir 
hecks  should  be  taken  away  or  removed  from  the  top  of  the  weir 
to  such  a  distance  that  fish  would  not  be  intercepted  by  them  when 
either  going  up  or  returning  down  the  river  in  passing  over  such 
weir. 

36.  The  questions  for  the  Court  were — 

(1.)  Whether  there  were  any  of  the  statutes  before  1861  referred 
to  in  the  judgment  which  prohibited  the  owners  of  the  banks  of  a 
non^navigable  river  from  erecting  a  weir  which  prevented  salmon 
from  going  to  the  upper  waters  flowing  over  the  lands  of  the  upper 
riparian  owners  ? 

(2.)  Whether  by  virtue  of  the  statutes  referred  to  in  the  judg- 
ment of  the  commissioners,  such  a  coop  and  weir  were  not  pnK 
hibited  by  statute  as  contrary  to  public  policy,  and  were  not  illegal 
up  to  1861,  and  were  not  so  now  so  fSetr  as  the  weir  and  coop 
hindered  salmon  from  passing  up  and  down  ? 

(3.)  Whether  such  a  fishing  weir  or  coop  is  an  easement  ? 

(4.)  Whether  such  a  fishing  weir  or  coop  is  an  easement  within 
the  meaning  of  the  Prescription  Act  ? 

(5.)  Whether  on  the  facts  found  in  the  case  the  commissioners 
were  justified  in  making  the  order  that  this  coop  was  legal  subject 
to  the  alterations  mentioned  in  their  order,  or  whether  they  ought 
not  to  have  made  an  order  to  abate  the  coop  ? 

If  the  Court  should  be  of  opinion  that  on  one  or  other  of  the 
grounds  above  stated  the  judgment  was  erroneous  in  whole  or 
part,  the  case  was  to  be  remitted  to  them,  that  they  might  make- 
their  order  accordingly. 

(1)  Law  Bep.  3  Q.  B.  286. 
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The  Judgment  of  the  commissioners  referred  to  in  par.  35  of 
the  case  was  as  follows : — 

1.  Danger  of  falte  analogies  in  law.  The  judgment  in  this  case  was  post- 
poned, in  the  expectation  that  some  appeals  from  the  judgments  of  the  commis- 
sioners in  other  cases  then  pending  might  throw  light  on  many  obscurities 
attending  the  present  state  of  the  law.  A  decision  of  the  Court  of  Queen's 
Bench  in  RoUe  v.  Whyte  (Law  Kep.  3  Q.  B.  286)  has  since  been  given ;  and  it 
falls  to  be  considered  whether  that  decision  furnishes  the  desired  guide  for  the 
future  disposal  of  these  questions.  The  first  observation  which  suggests  itself  on 
that  decision  is,  that  more  than  half  the  materials  for  arriving  at  a  correct 
conclusion  seem  not  to  have  been  present  to  the  view  of  the  Court,  and  certain 
matters  of  fact  seem  to  have  been  assumed  as  the  latent  basis  of  the  coDclusions  of 
law,  which  are  not  reconcileable  with  ordinary  experience  and  the  previous 
authorities.    These  considerations  place  us  in  no  small  difficulty  for  the  future. 

2.  When  a  new  subject  comes  before  a  court  of  law,  it  is  of  vital  moment  that 
the  matters  of  fact  involved  be  correctly  appreciated,  for  otherwise  the  Court  may 
be  misled  by  some  false  analogy.  We  are  told  on  high  authority  (Lord  Westbury 
on  Revision  of  the  Law,  H.  L.  June  12th,  1863),  that,  when  the  liability  of  pro- 
visional committeemen,  which  was  a  new  subject,  came  to  be  dealt  with  within 
the  last  quarter  of  a  century,  the  judges  at  first  all  assumed  that  a  provisional 
committeeman  was  on  the  footing  of  a  partner,  and  it  took  many  years  of 
misdirected  litigation  before  it  occurred  to  an  eminent  judge  to  question  the 
analogy  altogether;  and  the  House  of  Lords  at  last  ultimately  settled  that  it 
was  a  false  analogy  which  had  been  at  first  adopted  and  acted  upoD.  This  arose 
from  overlooking  the  essential  matters  of  fact  underlying  the  case.  So  *Mn 
applying  a  rule  to  the  rights  of  running  water,*  as  Parke,  B.,  says  in  Enibrey  v. 
Owen  (6  Exch.  353,  368),  *^  it  must  be  considered  what  the  nature  of  those  rights 
i^  and  what  is  a  violation  of  them." 

3.  Necessity  of  knowing  the  law  hefore  1861.  It  is  obvious  that  until  the 
principles  of  the  law  bearing  on  the  legality  of  fishing-weirs  in  non-navigable 
rivers  previous  to  the  year  1861  be  thoroughly  explored  and  ascertained,  no 
aatisfiEUstory  progress  can  be  made  in  settling  the  many  intricate  and  complicated 
questions  now  awaiting  solution.  The  first  step  towards  sound  legislation  is  an 
exact  knowledge  of  the  antecedent  law.  Until  that  is  attained,  the  legislature 
may  legislate  in  vain,  and  only  further  confuse  a  subject  already  too  much  con- 
fused. What  is  wanted  on  the  part  of  the  legislature  is  a  firm  hand  in  dealing 
with  these  complicated  rights ;  but  it  is  impossible  this  can  be  acquired  without 
an  accurate  knowledge  of  the  law  antecedent  to  1861.  In  that  year  a  statute 
was  passed,  which  is  so  expressed  that,  if  interpreted  in  the  way  suggested  by  the 
case  of  Rode  v.  Whyte  (Law  Bep.  3  Q.  B.  286),  it  may  prove  a  retrograde  step, 
and  damage  incalculably  the  rights  of  all  the  riparian  owners  in  the  kingdom,  as 
well  as  the  public,  instead  of  strengthening  and  protecting  them,  as  was  its  pro- 
fessed object.  The  time  has  therefore  arrived  for  going  back  upon  first  principles, 
and  endeavouring  to  lay  sure  foundations,  so  that  there  may  be  no  l^;islation  in 
the  dark.  Another  consideration  which  shews  the  expediency  of  reviewing  at  this 
stage  the  whole  of  the  antecedent  law  is  this,  that  it  is  only  within  the  last 
quarter  of  a  century  that  the  law  relating  to  easements  in  running  water,  with 
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which  branch  of  the  law  fishing-weirs  are  closely  coimected,  has  obtained  a  lai^ 
development,  few  of  the  judgments  before  that  period  being  capable  of  being 
quoted  without  considerable  qualifications. 

4.  Judicial  knowledge  qf  facts.  It  is  therefore  expedient  to  b^in  at  the 
beginning  of  the  subject,  and  to  state  the  essential  matters  of  fact  on  which  the 
law  is  founded.  A  court  of  law  is  bound  to  know  the  ordinary  laws  of  nature,  at 
least  such  parts  of  these  as  form  what  is  called  common  knowledge.  It  may  also 
be  assumed  that  a  court  of  law  is  bound  to  know  as  much  of  the  hiws  of  nature 
as  the  statutes  shew  or  assume  to  be  material. 

It  is  true  that,  if  matters  of  fact  cannot  be  understood  without  a  knowledge  of 
scientific  rules,  these  must  be  brought  before  the  court  in  the  ordinaiy  way  by 
evidence ;  but  a  court  of  law  has  no  right,  where  a  matter  is  not  within  judicial 
knowledge,  to  surmise  a  state  of  facts  which  has  not  been  made  matter  of 
extrinsic  evidence  one  way  or  the  other,  especially  when  that  assumed  state  of 
facts  is  contrary  to  what  may  be  easily  proved  to  be  the  true  state  of  facts. 

6.  Knowledge  <f  facts  necessary  hefore  law  can  be  applied.  The  essential 
matters  of  fact  to  be  kept  in  view  in  applying  the  law  to  the  right  of  fishing  in 
running  water  are  as  follows,  and  these  are  either  to  be  gathered  from  a  peniaal 
of  the  statutes  which  have  been  passed  during  six  centuries  on  the  subject,  or  they 
are  capable  of  easy  proof  in  the  ordinary  way.  Nearly  all  the  great  rivers  of 
England  are  frequented  by  salmon,  a  species  of  migratory  fish  which  can  only 
exist  by  alternately  living  in  salt  and  fresh  water.  The  law  of  their  nature  is, 
that  the  fish  are  bred  in  the  upper  and  shallow  waters  of  the  great  rivers  and  their 
tributaries,  and  at  the  age  of  about  eighteen  months  they  pass  down  to  the  sea,  and 
the  rest  of  their  existence  is  spent  in  passing  every  year  to  and  fro  between  the 
sea  and  the  upper  fresh  streams.  At  all  times  of  the  year  the  fish  are  either 
passing  up  or  passing  down  the  river.  It  is  true  the  greater  numbers  pass  up 
in  the  summer  months,  but  there  are  generally  some  passing  up  or  going  down  at 
other  times  also.  They  are  not  bred  at  all  and  cannot  be  bred  in  the  tidal 
parts  of  rivers,  though  there  they  are  caught  plentifully. 

6.  To  enable  the  fish  to  inhabit  a  river,  that  is  to  say,  to  be  found  not  only  in 
the  fresh  but  the  tidal  parts  of  rivers,  it  is  thus  essential  that  the  patent  fish 
should  have  an  open  passage  from  the  sea  to  the  source,  or  at  least  to  the  upper 
shallows  of  the  river.  The  old  fish  require  to  go  up  the  river  to  breed,  and  the 
young  fish  require  to  come  down  the  river  to  grow ;  and  after  they  are  grown 
they  still  require  to  alternate  between  the  fresh  waters  and  the  sea.  If  at  any 
point  between  the  tidal  limit  and  the  upper  breeding  grounds  a  barrier  is  made 
which  obstructs  this  passage,  the  stock  of  fish  is  necessarily  diminished  and 
gradually  annihilated.  It  thus  follows  that  at  the  place  where  the  salt  wat^ 
meets  the  fresh  the  whole  stock  of  fish  of  the  river  and  estuary  must  pass  at  least 
once  in  their  lives,  either  coming  or  going.  This  is  so  in  a  state  of  nature, 
irrespective  of  all  laws.  If  all  the  fish  must  pass  a  particular  spot,  it  equally 
follows  that  they  may  all  with  certainty  be  caught  at  that  spot  if  certain  obvious 
means  for  that  end  are  used. 

7.  Common  law  as  to  catching  Jish,  Now,  the  common  law  (putting  aside 
all  statutes  for  the  present)  as  to  the  catching  of  fish  is  this.  The  running 
water  is  publici  juris,  and  belongs  to  no  one.  In  the  sea  and  tidal  parts  of 
rivers  the  public  have  the  right  of  catching  all  the  fish  they  can  by  all  means 
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which  are  not  inconsistent  with  the  equal  rights  of  each  other.  In  the  upper 
parts  of  rivers  the  public  cannot  go  to  fish,  for  they  would  be  trespassers,  each 
riparian  owner  having  the  exclusive  right  of  catching  all  the  fish  he  can  up  to 
the  centre  or  medium  filum  of  the  river  adjacent  to  his  own  land.  But  each 
riparian  owner  has,  ex  jure  natune,  only  the  right  to  fish  in  such  a  way  that  all 
the  other  riparians  may  be  able  to  fish  in  the  same  way,  for  otherwise  each  would 
not  have  that  usufruct  of  the  running  water  which  the  laws  of  all  civilized  coun- 
tries allow  to  him.  And  a  fishing-weir  is  obviously  an  excessive  and  immoderate 
user  of  the  running  water,  and  involves  a  tort  to  the  other  riparians.  There  is, 
however,  still  a  part  of  the  river  intermediate  between  the  tidal  flow  and  the 
upper  fresh  water,  namely,  where  the  river  is  navigable,  but  not  tidal.  In  some 
rivers  there  are  five  to  thirty  miles  of  this  navigable  water  which  are  not  tidal, 
and  in  all  that  portion  of  the  river  the  rule  is  that  the  public  have  the  right  of 
passage  in  boats  and  vessels,  but  have  no  right  to  catch  fish.  While  navigating 
this  part  of  the  river,  the  public  have  no  more  right  to  dip  a  net  or  csst  a  fly 
than  a  passenger  along  the  highway  has  a  right  to  catch  the  game  or  dig  the 
mines  there :  Vin.  Abr.  Prerog.  B.a. ;  Davis,  56.a. ;  Fitzmaltet's  Case  (1  Mod.  106) ; 
Hale,  de  Jure  Maris,  c.  2 ;  Murphy  v.  Byan  (2  Ir.  Hep.  C.  L.  143).  The  right  of 
catching  fish  in  the  navigable  and  non-tidal  part  of  the  river  belongs  exclusively 
to  the  riparian  owner,  who  has  the  same  right  precisely  as  to  catching  fish  there 
as  the  riparian  owners  have  in  the  non-navigable  part  of  the  river.  It  is  thus 
clear  that  the  right  to  catch  fish  does  not  depend  in  any  way  on  the  right  of  public 
passage.  The  public  right  of  navigation  and  the  public  right  of  fishing  are  entirely 
separate  rights.  They  are  not  concurrent  rights,  except  in  the  sea  and  tidal  parts 
of  rivers ;  and  even  there  it  is  well  settled  that,  if  the  rights  clash,  the  fisherman 
must  always  make  way  for  the  navigator,  the  right  of  navigation  being  the 
paramount  right.  This  distinction  between  the  right  to  fish  and  the  right  to 
navigate  is  importaut  with  reference  to  another  part  of  the  subject^  as  will  be 
shewn  hereafter,  more  especially  as  it  seems  to  have  been  overlooked  in  the 
recent  judgment  in  RoOe  v.  Whyte  (Law  Rep.  3  Q.  B.  286). 

8.  Biver  and  estuary  unum  quid.  Such  being  the  state  of  things  as  regards 
the  instincts  of  salmon  and  the  common  law  right  of  fishing,  it  will  be  at  once 
self-evident  that  the  entire  river  from  the  sea  to  the  upper  breeding  places  is,  so 
far  as  regards  the  purpose  of  maintaining  and  catching  fish,  unum  quid, — one  and 
indivisible.  The  whole  area  of  water,  or  rather  of  the  soil  covered  with  running 
water,  is  merely  a  vehicle  for  holding  the  fish  which  permeate  the  water  in  all 
directions  nearly  at  all  times  of  the  year  for  one  purpose  or  another.  WhUe  the 
water  runs  one  way  to  the  sea,  the  fish  nm  the  contrary  way  during  at  least 
half  the  year.  If  access  to  the  breeding  ground  in  the  upper  fresh  waters  is  cut 
off,  the  whole  stock  perishes,  and  no  fish  are  to  be  caught  either  there  or  in  the 
tidal  parts  ;  if  the  fish  are  imprisoned  in  the  upper  waters  and  cannot  get  down 
to  the  sea,  they  also  perish.  The  public  may  catch  what  they  can  in  the  tidal 
part  of  the  river ;  the  riparian  owners  may  alone  catch  what  are  to  be  caught  in 
their  parts  of  the  river.  But  each  part  of  the  river  is  inseparable  from  and 
dependent  on  the  other ;  both  must  equally  contribute  to  the  one  result,  namely, 
the  supply  of  fish  in  the  whole  river  and  estuary.  If  at  any  point  the  water  is 
disconnected  by  a  barrier  and  divided  into  separate  compartments  without  any 
means  of  communication,  some  fish  may  exist,  but  migratory  fish  cannot  exist. 
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A  paralysifl  ensaeB,  and  all  the  members  of  the  river  alike  decay  ;  the  college  of 
riparians  soffer,  and  the  public  in  the  estuary  equally  suffer.  This  is,  however, 
to  be  taken  with  this  further  distinction.  If  the  riparian  owner  next  to  the 
tidal  flow  erects  the  barrier,  he,  having  the  key  of  the  position,  may  destroy  the 
whole  stock  of  fish  in  the  river  and  estuary,  for  all  the  breeding  fish  must  pass 
his  door.  They  cannot  breed  bebw  him,  and  if  they  are  to  breed  at  all,  they 
can  only  breed  above  and  beyond  him ;  but  after  breeding,  before  these  can  be 
caught,  or  are  worth  catching,  they  must  first  go  back  to  the  sea.  As  to  those 
other  riparians  further  up  the  river,  it  is  with  them  a  question  of  degree ;  the 
farther  up  each  is  situated,  his  powers  of  mischief  by  erecting  barriers  are  propor- 
tionably  less,  for  there  is  always  the  chance,  according  to  the  size  and  nature  of  the 
bed  of  the  river,  that  some  portion  of  breeding  ground  between  him  and  the  sea 
will  be  left  accessible  to  the  fish,  and  to  that  extent  the  stock  of  fish  wiU  be  kept 
iiom  entire  annihilation.  The  gradations  of  mischief  and  corresponding  loss 
follow  the  geographical  situation  on  the  river;  nevertheless,  the  whole  river, 
including  the  estuary,  is  unum  quid,  and  must  be  so  viewed  before  a  just 
estimate  of  the  respective  legal  rights  of  parties  interested  can  be  formed.  The 
running  water  must  be  a  continuous  medium  open  at  one  end  towards  the  sea  and 
stretching  considerably  inland  at  the  other  end,  so  that  the  interests  of  the  public 
are  inseparably  mixed  up  with  those  of  the  college  of  riparian  owners.  The  river 
and  its  dependent  rights  are  most  nearly  analogous  to  a  common,  and  each  riparian 
owner  can  take  his  commonage  only  within  the  limits  of  his  own  land,  yet  the 
public  have  a  right  of  sharing  in  the  common  at  one  end. 

9.  How  a  fishing-weir  operates  on  neighbofurs^  rights.  Now,  the  mode  in 
which  a  fishing-weir  operates  will  be  easily  understood.  A  weir  is,  in  general 
terms,  a  kind  of  fixed  structure  stretching  across  a  river,  the  sole  object  of  which 
is  to  makej  a  barrier  to  the  progress  of  the  fish,  and  so  as  to  compel  them  into 
certain  places  or  apertures,  in  which  traps,  boxes,  cruives,  or  coops  are  set,  which 
confine  and  catch  the  fish.  This  barrier,  which  may  or  may  not  extend  across 
the  whole  breadth  of  the  river,  is  either  of  solid  masonry  or  of  brushwood,  or  it 
may  be  of  any  substance  and  texture  sufficiently  high  and  closely  reticulated  to 
stop  the  fish,  and  lead  them  into  the  apertures  which  contain  the  boxes  or  traps. 
Now,  if  this  weir  stops  all  the  fish  going  up  the  river  in  the  course  of  their  annual 
migration,  so  that  no  fish  ever  reach  that  part  adjacent  to  the  lands  of  B.,  a 
riparian  owner,  it  is  obvious  that  this  is  a  direct  and  immediate  injury  to  B.'s 
riparian  rights,  for  which  an  action  on  the  case  will  lie.  It  is  quite  immaterial 
how  far  off  the  lands  of  B.  may  be  from  the  weir,  for  distance  is  of  no  account  in 
the  migration  of  fish  up  and  down  a  river;  a  hundred  miles  distance  is  the 
same  as  half  a  mile.  Whether  B.'s  riparian  lands  are  far  or  near,  and  whether  or 
not  there  are  any  number  of  intermediate  owners,  the  injury  done  to  B.'s  riparian 
ownership  is  equally  direct  and  immediate.  There  may  be  gradations  in  the 
amount  of  damage  done,  according  to  the  distance  from  the  weir,  for  that  will 
depend  on  the  extent  of  breeding  ground  for  the  fish  between  B.'s  land  and  the 
fishing-weir ;  but  the  cause  of  action  is  one  and  the  same  in  all  cases,  and  extends 
as  far  as  salmon  are  in  the  habit  of  frequenting  the  river.  It  is  enough  that  B.'s 
land  is  within  the  salmon*producing  area  of  the  water.  Moreover,  the  injury  done 
is  not  confined  to  the  riparian  owners  between  the  weir  and  the  upper  end  of  the 
river.    Precisely  the  same  injury,  though  in  a  varying  degree,  is  done  to  all  the 
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riparian  owners  between  the  weir  and  the  limits  of  the  tidal  flow.  Each  and  every        1870 

member  of  the  college  of  riparians  within  the  area  frequented  by  salmon  must  have 

the  same  cause  of  action  against  the  owner  of  the  weir»  though  the  amount  of 

damage  varies  according  to  the  circumstances  and  situation  of  each  respectively.    Loxsdalb. 

But  there  still  remain  the  public  who  fish  in  the  tidal  parts  of  the  river  and  the 

adjacent  sea  to  be  considered.    These,  also,  are  afifected  in  precisely  the  same  way 

as  the  riparians.    The  public  franchise  of  fishing  is  a  valuable  right,  and  may  bo 

the  means  of  livelihood  to  many.   It  is  true  the  public  have  no  right  to  go  up  the 

river  and  take  fish  with  nets  at  the  site  of  the  weir,  nor  does  the  owner  of  the 

wdr  ^oome  down  and  take  fish  out  of  the  tidal  water  frequented  by  the  public 

fishermen ;  but  the  effects  of  the  weir,  nevertheless,  extend  into  the  area  of  the 

water  used  by  and  in  the  hands  of  the  public.    After  a  fishing-weir  is  erected,  the 

public,  no  doubt,  may  still  cast  their  nets  where  they  have  a  right  to  use  them, 

but  they  will  cast  them  in  vain.    The  salmon-producing  power  of  the  water  is 

gone  by  virtue  of  the  direct  and  immediate  operation  of  this  weir.    To  the  public 

it  is  as  immediate  an  interference  as  if  the  moment  they  hauled  in  their  nets  in 

the  estuary  the  owner  of  the  weir  were  to  go  down  the  river  to  where  they  are 

working  and  cut  the  nets  before  they  reaped  the  harvest  of  their  labour.    The 

injury  is  the  same  in  kind,  though  varying  in  degree.    On  this  view  the  question 

arises,  whether  at  common  law,  irrespective  of  all  statutes,  the  erection  of  the  weir 

is  not  a  nuisance  to  the  public.    To  hold  it  is  not  is  to  hold  that  a  nuisance  to  the 

public  cannot  be  committed  by  a  person  who  does  something  on  his  own  freehold, 

and  so  long  as  he  does  not  do  it  on  a  highway,  or  close  to  it ;  yet  most  of  the 

nuisances  known  to  the  law,  whether  nuisances  at  common  law  or  declared  to  be 

80  by  statute,  are  nuisances  committed  on  the  party's  own  freehold,  and  it  is  as 

a  general  rule  no  answer  to  an  indictment  for  nuisance  that  the  thing  constituting 

the  nuisauce  or  the  immediate  cause  thereof  was  done  or  arose  on  the  defendant's 

own  freehold,  if  the  public  are  engaged  in  some  lawful  purpose  sufficiently  near 

to  be  directly  affected. 

10.  How  a  miUrweir  operates.  Such  being  the  state  of  the  facts  as  regards  the 
operation  of  a  fishing-weir  in  a  non-navigable  river  on  the  rights  of  the  riparian 
owners,  and  also  on  those  of  the  public  who  fish  in  the  tidal  waters,  it  is  next 
important  to  see  how  the  owner  of  a  mill  stands  in  respect  of  injury  to  the  lands 
abutting  on  a  river  frequented  by  migratory  fish.  A  water-mill  in  the  sense  here 
used  has  a  dam  obstructing  the  flow  of  the  water  in  its  natural  bed,  and  also  a  mill- 
leat  or  race  attached  to  it,  the  object  of  both  being  to  pond  and  divert  the  water  so 
that  when  it  reaches  the  mill  the  water  may  fall  from  a  high  to  a  low  level,  and  by 
its  momentum  act  as  a  motive  power  for  machinery.  In  order  to  attain  this  end, 
the  miller  first  builds  a  wall  across  the  bed  of  the  river  to  pond  up  the  water,  and 
the  higher  the  pond  which  he  can  make  the  better  it  is  as  a  motive  power.  He 
then  diverts  the  water  from  this  pond  by  meai^  of  a  mill-race  or  leat  to  his  wheel ; 
and,  after  driving  the  wheel,  the  water  is  returned  to  the  river  by  a  continuation  of 
the  mill-race.  The  immediate  effect  of  the  mill-dam  stopping  the  current  of  the 
river  is  to  cause  back  water,  or  as  it  is  called  floodage,  on  the  lands  above.  This 
floodage  seldom  extends  beyond  a  mile  up  the  river,  and  generally  less.  Ab 
regards  the  people  situated  below  the  mill,  at  least  below  the  point  where  the 
diverted  water,  after  driving  the  wheel,  is  returned  to  the  bed  of  the  river  through 
the  mill-race,  there  is  no  other  effect  or  alteration  visibly  produced  except  ooca- 
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nonally  a  stoppage  of  the  water  while  the  mill-pond  is  being  filled.  All  the  water 
oomes  down  to  these  as  before.  The  miller  does  not  use  up  the  water.  All  he 
wants  is  volume  or  quantity ;  the  quality  or  contents  of  the  water  are  in  general 
immaterial. 

11.  Now,  the  way  in  which  the  miller  who  first  builds  a  dam  stands  as  regards 
the  riparian  owners  aboye  and  below  him,  is  this: — ^Every  owner  whose  land  lies 
between  the  point  to  which  the  floodage  caused  by  the  dam  extends,  and  the  point 
at  which  the  miil-raoe  returns  the  diverted  water  to  the  original  bed  of  the  river, 
has  a  right  of  action  against  him.  Those  whose  lands  are  flooded  can  sue  him 
for  the  act  of  flooding  their  lands ;  those  situated  between  the  dam  and  the  junction 
of  the  mill-race  and  river  can  sue  him  for  the  diversion  of  part  of  the  river.  And, 
if  the  land  in  which  the  mill-race  or  mill-leat  is  dug  is  not  his  own,  or  the  right 
of  aqueduct  is  not  acquired,  the  owners  of  that  land  would  also  have  a  right  of 
action  against  him.  This  right  of  action  in  these  three  cases  exists  though  no 
actual  damage  is  caused,  and  none  need  be  proved ;  for,  every  riparian  owner  is 
ex  jure  naturas  entitled  to  have  the  volume  of  water  passing  his  lands  kept  in  its 
normal  state  and  volume,  subject  only  to  the  moderate  usufruct  of  each  of  the 
other  riparians ;  and  the  miller's  dealing  with  the  river  is  not  a  moderate  usufruct 
in  this  sense.  Those  situated  above  the  range  of  floodage  have  no  interest  whatever 
so  far  as  regards  the  mere  volume  of  water  after  it  passes  their  lands,  and  nothing 
the  miller  lower  down  does  or  can  do  concerns  them,  for  when  it  passes  their  land 
they  have  done  with  it  Those  situated  below  the  junction  of  the  mill-race  and  of 
the  river  are  also  seldom  affected  by  the  mill,  except  on  the  rare  occasions  of  the 
whole  water  of  the  river  being  detained  while  the  pond  is  filling.  The  same 
quantity  of  water  must  ultimately  come  to  them  down  the  bed  of  the  river  and 
down  the  mill-race  combined.  These  relations  of  the  miller  to  his  three  neighbours 
constitute  what  is  familiar  to  all  lawyers  as  a  milling  easement,  and  is  treated  in 
this  way.  It  is  plain  that  a  mill  never  can  be  built  at  all  unless  the  miller  make 
his  peace  with  the  few  riparian  owners  above-mentioned  who  are  situated  between 
the  extreme  floodage  limit  and  the  junction  of  the  river  and  mill-race,  for  they 
have  a  continuiog  cause  of  action  against  him.  These  alone  are  interested  and 
damnified  by  the  way  in  which  the  miller  uses  the  mere  volume  of  water  in  the 
river.  And  the  rule  is  that,  inasmuch  as  floodage  and  diversion  and  stoppage  of 
water  and  aqueduct  are  effects  patent  to  the  eyes  of  the  owners  damnified,  if  they 
make  no  objection  and  let  the  miller  alone  for  the  period  of  twenty  or  at  most 
forty  years  mentioned  in  the  Prescription  Act  ^2  &  3  Wm.  4,  c.  71),  he  will  ulti- 
mately acquire  a  right  against  them  called  an  easement,  and  they  will  be  for  ever 
afterwards  estopped  from  complaining  of  his  mill,  so  far  as  fioodage  and  divernon 
go.  This  easement  becomes  in  effect  a  burden  on  the  lands  of  those  riparians,  or  at 
least  is  something  subtracted  from  their  natural  riparian  ownership ;  but,  inasmuch 
as  they  have  accepted  it  with  their  eyes  open,  they  have  only  themselves  to  blame, 
and  are  taken  by  a  court  of  law  to  have  made  an  implied  grant  of  the  right.  In 
this  condition,  namely,  when  the  prescriptive  period  has  run,  the  mill  is  often 
called  an  andent  mill,  which  merely  means  a  mill  as  to  which  the  owner  has 
acquired  this  prescriptive  right  to  flood  and  divert  as  against  his  immediate  neigh- 
bours. In  like  manner,  if  the  miller  were  to  purchase  aU  the  land  lying  on  both 
sides  of  the  river  between  the  floodage  limit  and  the  diversion  limit,  then  he  can 
set  up  a  mill  without  anybody's  consent  or  interference,  so  far  as  regards  his  using 
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the  mere  volume  of  nvater.    Ko  preecriptioii  is  needed  in  that  case.    Kow,  in  tHe         1870 
hodkB  and  reports  of  cases  relating  to  mills,  great  confusion  exists  from  not  accurately  'Z 
distinguishing  between  these  common  easements  and  other  rights  which  not  only  *«. 

the  owner  of  an  ancient  mill  but  every  other  riparian  owner  who  has  no  mill  Loxsdale. 
equally  enjoy,  as  against  all  persons  who  divert  the  current  of  their  river  and 
lessen  its  volume.  It  is  often  carelessly  assumed  that  it  is  only  the  owner  of  an 
ancient  mill  who  can  bring  an  action  against  a  person  higher  up  the  river  for 
diverting  the  water.  The  truth  of  the  matter  is,  that  every  riparian  owner  whose 
lands  are  washed  by  the  river  so  diverted  has  precisely  the  same  right  of  action  as 
the  miller,  however  ancient  his  mill  may  be, — the  same  right,  neither  more  nor 
less, — the  only  difference  between  them  and  the  miller  being,  that,  while  they  may 
recover  only  nominal  damages,  the  miller  will  recover  substantial  damages,  because 
the  actual  damage  to  him  is  greater. 

12.  All  that  precedes  relates  only  to  the  effect  produced  by  a  mill-dam,  as 
regards  this  dealing  with  the  volume  of  the  water  in  a  river  and  causing  floodage 
and  diversion,  which  every  riparian  owner  has  a  common  interest  in  resbting, 
for  he  is  entitled  to  preserve  the  flow  of  water  permanently  in  its  normal  state. 
But  the  effects  produced  as  regards  migratory  fish  frequenting  that  river  are 
altogether  distinct,  and  form  a  separate  chapter  of  the  law.  While  the  books  are 
full  of  cases  all  turning  on  the  common  easement  as  to  diverting  running  water, 
and  the  effect  thereof  on  the  miller,  there  are  few  authorities  bearing  on  the 
question  as  to  the  effect  of  mill-dams  on  that  other  riparian  right  equally  stamped 
on  the  ownership  of  all  lands  abutting  on  rivers,  and  which  is  equally  the  right 
of  the  riparian  owner,  namely,  the  right  ex  jure  naturae  to  have  the  river  maintained 
as  a  vehicle  for  the  circulation  of  migratory  fish,  and  correlatively  the  right  of  action 
agMnst  all  who  directly  interfere  with  that  right  That  the  right  to  catch  fish, 
especially  migratory  fish,  is  a  valuable  right,  and  in  general  far  more  valuable 
right  than  the  mere  milling  capability  of  the  water,  is  self-evident ;  and,  while 
water  is  not  essential  to  mills,  it  is  essential  to  the  riparian  owner  who  cultivates 
this  valuable  quality  of  running  water,  namely,  its  capacity  to  yield  and  maintain 
migratory  fish.  It  is  necessary,  therefore,  to  consider  how  the  miller  stands  with 
regard  to  the  far  more  extensive  range  of  owners  who  are  interested  in  the  migratory 
fish,  and  whose  right  of  property,  or  rather  right  of  catching  them,  existed  long 
before  the  invention  of  mills,  or  even  the  foundations  of  laws  of  any  kind.  It 
being  quite  clear  that  the  riparian  owner  has,  k  priori,  the  right  to  catch  migratory 
fiah,  and  to  have  the  river  kept  up  as  a  storehouse  for  migratory  fish,  and  for 
bringing  them  to  his  land,  the  important  thing  is  to  discover  when  and  by  what 
lawful  means  and  according  to  what  legal  principle  that  right  comes  to  be  taken 
oat  of  him  and  transferred  or  surrendered  to  the  owner  of  a  weir  which  is  set  up 
artificially  by  the  hand  of  man. 

13.  Now,  some  mills  require  only  a  mill-dam  which  goes  half  way  across  a  river, 
or  occupies  part  of  the  current.  Such  a  mill-dam  cannot  possibly  in  any  view 
interfere  with  any  upper  riparian  owner*s  right,  or  with  any  public  franchise  of 
fishing  for  migratory  fish ;  the  fish  having  in  that  case  always  the  means  of  passing 
np  and  down  the  river  and  past  the  end  of  the  mill<dam,  nothing  more  can  be 
desired.  Again,  some  mill-dams  are  only  of  moderate  height,  for  example,  abou 
three  feet.  This  class  of  mill-dams  again  may  be  practically  harmless,  and  may 
affect  no  riparian  owner's  interests  of  fishing  for  this  reason,  that  migratory  fish 
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have  a  limited  power  of  jumping  over  obstacles  placed  in  the  beds  of  rivers,  and  as 
that  height  is  within  their  ordinary  powers  it  may  be  treated  as  practically  the 
same  thing  as  if  the  dam  were  not  there.  A  third  class  of  mill-dams,  though  of 
inordinate  height,  yet  contain  an  aperture  or  fishway  through  which  fish  are  alao 
enabled  in  the  ordinary  course  to  pass  up  and  down  without  much  difficulty. 
This,  again,  does  not  interfere  with  the  legal  rights  of  other  riparians.  But  there 
is  a  fourth  class  of  mill-dams  which  are  of  inordinate  height,  and  are  constructed 
in  such  a  way  as  to  bar  entirely  the  passage  of  migratory  fish.  It  may  be  a  question 
of  degree  iu  many  cases  as  to  the  percentage  of  fish  barred,  taking  into  account 
occasional  floods ;  but,  wherever  the  mill-dam  is  so  high  as  to  materially  impede 
the  passage  of  fish,  the  principle  must  be  the  same,  leaving  out  all  trifling  effects  as 
falling  within  the  maxim  Be  minimis  non  curat  lex.  To  see  the  effect  of  this 
impeding,  it  is  only  necessary  to  recollect,  as  already  stated,  that^  before  a  migratoiy 
fish  is  in  a  catchable  and  marketable  state,  the  old  fish  must  have  been  able  to  go 
up  to  the  upper  shallows  of  non-navigable  streams  to  deposit  their  spawn,  and 
the  fry  after  being  hatched  must  have  gone  down  to  the  sea  and  then  come  up 
again.  If  a  fish  has  to  go  through  all  this  preliminary  migration  before  the 
riparian  owner  can  exercise  his  right  of  catdiing  it  on  his  own  land,  the  question 
is,  whether  any  person  who  intercepts  the  migratory  transit  at  any  one  point  is 
not  directly  amenable  to  an  action  at  the  instance  of  each  riparian  owner.  Whether 
the  miller  stop  the  parent  fish  on  its  way  up  the  river  to  breed,  or  the  young  fish 
on  its  way  down  the  river  to  the  sea  to  grow,  can  make  no  practical  difference.  It 
is  enough  that,  before  the  fish  can  in  due  course  present  itself ''  ready  and  willing* 
to  be  caught  on  the  riparian's  land,  it  has  been  in  some  way  intercepted  by  the 
direct  and  immediate  effect  of  the  mill-^am  being  built  of  that  height.  Nor 
would  it  be  any  answer  to  an  action  at  the  instance  of  a  riparian  owner  for  the 
miller  to  say  he  was  not  thinking  of  fish  in  building  his  dam, — ^that  all  he  wanted 
was  to  grind  com  or  spin  wool,  and  did  not  know  or  care  whether  fish  required  to 
pass  his  dam  or  not. 

14.  In  these  circumstances,  have  the  riparians  a  right  of  action  on  the  case 
against  the  miller  for  obstructing  them  in  the  use  of  their  fishery  ?  The  question 
has  been  already  concluded  in  the  affirmative  so  far  as  riparians  above  the  mill- 
dam  are  concerned,  by  the  cases  of  Wdd  v.  Hornby  (7  East,  195,  3  Smith,  244), 
and  Hamilton  v.  Marguu  </  DonegaU  (3  Ridg.  267).  But  the  question  is,  whether 
each  and  all  the  riparian  owners  whose  lands  are  above  and  below  the  mill,  and 
frequented  by  salmon,  have  not  the  same  right  of  action.  It  is  true  there  may  be 
varying  degrees  of  actual  damage ;  but  the  right  of  action  must  be  equally  com- 
petent to  all.  And,  how  stands  the  miller  as  against  the  public?  His  dam, 
though  situated  on  his  own  fireehold,  produces  the  same  direct  and  immediate 
effect  on  the  public  who  have  the  right  of  catching  these  migratory  fish  in  the 
place  where,  above  all  other  places,  they  are  in  the  most  fit  state  to  be  caught, 
namely,  in  the  tidal  part  of  the  river.  His  dam  prevents,  or  at  least  practically 
obstructs,  them  in  the  exercise  of  a  lawful  right,  namely,  that  of  catching  the 
migratory  fish  in  the  estuary.  Can  it  be  said  that,  even  though  the  dam  is  erected 
on  the  miller's  own  freehold,  and  is  many  miles  up  the  river,  where  the  public 
have  no  right  to  fish  or  to  be,  yet  there  is  no  nuisance  caused  to  the  public 
franchise,  and  no  remedy,  though  the  mischief  is  daily  experienced  and  is  most 
prejudicial  to  public  rights  ?    Distance  and  contiguity  being  of  no  account  as  to 
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migratoiy  fish,  bow  does  it  matter  whether  the  dam  is  close  to  a  highway,  or  in 
the  tideway,  or  thirty  miles^  off,  if  the  effect  is  immediate  and  direct,  as  it  may  be 
assmned  or  proved  to  be  ?  An  indictment  lies  for  causing  noisome  smells  which 
reach  a  highway ;  for  diverting  a  river  so  as  to  weaken  a  cnrrent  of  an  estuary  for 
navigation  (1  Hawk.  P.  C,  c.  75,  §  1) ;  and  for  making  noises  so  as  to  frighten 
people  and  horses  passing  along  a  highway :  Bex  v.  Fecue  (4  B.  &  Ad.  30). 

15.  Now,  if  a  statute  existed  which  conferred  on  the  miller  the  right  and 
authority  to  erect  his  mill-dam  where  it  is,  the  consequence  of  that  would  be  that 
the  riparian  owners  and  all  persons  would  have  to  put  up  with  all  the  incidental 
and  natural  consequences,  however  injurious  and  damaging  these  may  be  to  any 
number  of  third  parties  and  to  the  public.  Thus,  for  example,  when  a  railway 
is  authorized  by  statute  to  be  made,  and  sparks  issue  from  the  engine  and  set  fire 
to -fields  of  com  and  plantations,  it  has  been  held  that  the  owners  of  the  com  and 
plantations  must  put  up  with  the  loss  and  have  no  remedy,  because  the  legislature 
must  have  contemplated  this  as  one  of  the  incidents  of  a  railway  being  made,  and 
80  it  is  treated  as  damnum  absque  injuria :  Vaughan  v.  Taff  Vale  By.  Co,  (5  H.  &  N. 
679 ;  29  L.  J.  (Ex.)  247) ;  Jones  v,  Fettiniog  By.  Co.  (Law  Rep.  3  Q.  B.  733) ; 
FletcJier  v.  Bylands  (4  H.  &  G.  263). 

But,  will  anything  short  of  a  statute  protect  a  miUer  from  the  consequences  of 
his  mill-dam  on  the  fisheries  above  and  below  him?  The  authorities  quoted  shew 
that  his  ignorance  or  carelessness  of  the  mischief  he  does  to  third  parties  is  no 
defence  to  an  action,  or  even  though  he  used  all  due  care  in  using  his  dam.  And, 
even  if  he  buy  up  the  individual  interests  of  all  the  collie  of  riparians,  can  he 
buy  up  the  interest  of  the  public  ?  and,  if  so,  how  ?  So  far  from  there  being  any 
statute  authorizing  mills  to  be  erected,  all  the  statutes  for  the  last  six  centuries 
are  the  other  way,  and  put  restraints  on  mills  instead  of  encouraging  them. 

Mills  are,  per  se,  in  no  way  more  privil^ed  than  any  other  modes  of  industry. 
The  butcher  and  the  dyer  and  the  farmer  are  Just  as  highly  favoured ;  and  these 
trades  are  of  precisely  the  same  utility  in  the  eye  of  the  law  as  that  of  the  miller. 
The  miller,  before  he  can  set  up  his  mill  with  safety,  must  first  fight  his  way  with 
the  riparian  owners  who  are  within  the  range  of  his  milling  easement^  that  is  to 
say,  the  persons  whose  lands  are  flooded  above  the  dam,  and  the  persons  from 
whose  lands  the  river  is  diverted  below  the  dam,  and  also  the  persons  in  whose 
lands  his  mill-race  is  made.  This  comparatively  limited  area  has  already  been 
defined.  But,  unless  he  make  and  maintain  an  aperture  or  fishway  in  his  mill- 
dam  for  the  migratory  fish,  he  must  still  fight  his  way  also  against  all  the  college 
of  riparians  whose  lands  are  frequented  by  these  fish,  and  also  against  the  public 
in  the  estuary. 

If  there  were  any  incompatiibility  between  the  exereise  of  a  milling  right  on  a 
river  and  the  maintenance  of  the  fishing  rights  of  riparian  ownera,  it  might  become 
a  question  for  courts  of  law  which  of  the  two  rights  is  to  give  way;  but  there  is 
no  such  incompatibility.  No  mill  is  or  can  be  materially  prejudiced  by  the  making 
and  maintaining  of  a  fishway  in  the  dam,  though  it  is  often  from  interested  motives 
otherwise  represented. 

The  main  reason  why  miU-dams  are  often  found  without  a  fishway  is  due  to 
the  fact  that  it  is  a  little  cheaper  to  make  the  dam  without  any  aperture ;  and 
there  18  possibly  a  confused  notion  superadded,  that  an  aperture  causes  danger  to 
the  stability  of  the  structure^  and  also  causes  loss  of  water-power ;  both  of  which 
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notions  are  almost  entirely  unfounded  in  point  of  fact ;  but»  whether  they  are  so 
or  not,  they  resolve  themseWes  into  the  question  of  expense,  and,  if  made  part  of 
the  original  structure  of  the  dam,  that  expense  must  always  have  been  trifling 
in  amount 

16.  Effect  of  hoih  kinds  of  weir$.  It  will  thus  be  seen  that  a  fishing-weir  and 
also  a  mill-dam  of  exorbitant  height  erected  on  a  non«nayigable  river  frequented 
by  salmon  have  precisely  similar  effects,  and  involve  a  direct  and  immediate  legal 
injury  on  all  the  riparian  owners  above  and  below,  and  also  on  the  public  who  fish 
in  the  estuary.  The  fishing-weir  differs  only  from  the  mill-weir  in  catching  the 
fish,  and  so  far  utilizing  them  while  the  breed  lasts.  The  mill-dam  wastes  the 
present  fish,  as  well  as  annihilates  the  breed,  because  it  puts  an  end  to  the  means 
of  breeding.  In  both  cases  the  question  is  one  of  annihilation  of  the  breed  after  a 
few  years,  more  or  less ;  for,  if  the  fishing-weir  owner  is  left  to  do  as  he  likes,  he 
can  annihilate  the  breed  by  catching  and  killing  the  present  stock,  and  leaving 
none  to  ascend  the  river  to  spawn.  It  is  true  that,  in  most  cases,  from  motives  of 
self-interest,  he  does  allow  some  fish  to  escape  up  the  river ;  but,  as  this  is  not  to 
benefit  the  other  riparians,  but  merely  himself,  and  he  is  almost  entire  master  of 
the  breed,  his  rights  must  be  viewed  as  if  they  were  exercised  at  their  maximum, 
and  with  regard  to  what  he  may  do  or  asserts  a  title  to  do,  rather  than  with 
regard  to  what  he  actually  does. 

17.  Fishing  tntU-dams.  The  weirs  now  spoken  of  are  fishing-weirs  and  mill- 
weirs  ;  but  sometimes  the  two  are  combined,  and  in  that  composite  state  have 
been  for  purposes  of  classification  called  by  the  Fishery  Act,  1861,  fishing  mill- 
dams,  part  of  the  structure  being  used  for  catching  fish,  and  the  rest  for  ponding 
up  water  for  the  milL  Now,  any  structure  of  this  kind  is  in  some  respects  unnm 
quid ;  but  as  to  most  of  its  effects  the  same  rule  would  prim&  facie  be  applicable  to 
it  as  if  the  two  things  so  used  in  a  certain  mutual  relation  were  entirely  separated. 
As  a  general  rule,  even  if  the  law  of  easements  applied,  which  is  taking  the  view 
most  favourable  to  the  owner,  no  alteration  of  its  parts  could  be  allowed,  or  one 
thing  converted  into  another  which  in  any  way  increased  the  injury  to  the  other 
riparian  owners,  and  it  is  quite  possible  that  one  of  its  parts  may  be  or  become 
l^al  and  not  the  other ;  but,  the  component  parts  having  been  already  |fully 
described  and  dealt  with,  it  is  unnecessary  at  present  to  notice  fishing  mill-dams 
further. 

18.  Jf  any  statutes  restrain  owners.  Now,  all  that  has  been  said  relates  to  the 
state  of  facts,  and  the  legal  rights  thereby  involved,  without  respect  to  any 
statute  on  the  subject  The  next  question  is,  seeing  that  any  riparian  owner 
situated  near  the  seaward  end  of  the  non-navigable  part  of  the  river  may,  almost 
without  exciting  notice  or  suspicion  among  his  neighbouns,  set  up  a  weir  in  the 
middle  of  his  own  lands,  which  may  annihilate  or  damage  the  whole  fisheries 
of  that  river  or  put  them  in  his  exclusive  power,  what  is  the  relation  in  which  he 
stands  towards  his  neighbours  and  the  public  in  the  eye  of  the  law  ?  Under 
what  legal  category  or  denomination  does  the  right  which  he  thus  exercises  come  ? 
Without  giving  at  present  any  name  to  it,  it  is  expedient  first  to  inquire  whether 
the  statutes  have  said  anything  on  the  subject,  or  have  in  any  way  controlled  a 
right  so  remarkable  and  far-reaching  in  its  mischief.  It  may  be  assumed  that 
the  right  of  catching  migratory  fish  has  been  from  all  times,  as  it  is  still,  a 
valuable  right,  giving  in  many  instances  great  value  to  the  land  adjacent    It 
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may  also  be  assumed  that  statutes  are  made  to  suit  the  circumstances  of  a 
country ;  and,  if  all  the  rivers  of  England  are  naturally  adapted  for  and  must 
have  from  all  time  maintained  this  kind  of  fish,  one  might  reasonably  expect  to 
^d  some  statutory  provisions  adapted  to  meet  the  case  of  riparian  owners  and 
the  public,  whose  rights  are  so  inextricably  blended  together  that  the  folly  or 
tmpidity  of  any  one  may  extinguish  or  seriously  damage  the  rights  of  all  the  rest. 
But^  of  all  the  parties  directly  interested,  the  public  are  obviously  most  at  the 
mercy  of  the  riparian  owners,  who,  having  the  exclusive  possession  of  the  only 
places  where  the  fish  can  breed,  can  thus,  if  imrestrained  by  statute,  inflict  &tal 
injuries  on  the  public,  if  they  have  not  the  means  of  self-defence. 

19.  Early  Scotch  statutes  as  to  weirs.  Before,  however,  referring  to  the  English 
statutes,  it  may  be  well  first  to  glance  at  the  Scotch  statutes.  Scotland'  is 
similarly  situated  to  England  with  respect  to  salmon  rivers,  and  the  same  reasons 
which  would  lead  the  legislature  in  one  country  to  interfere  and  control  the 
owners  and  the  public  in  the  exercise  of  these  common  law  rights  exist  in  the 
other  country. 

About  the  twelfth,  thirteenth,  fourteenth,  and  fifteenth  centuries  there  was  a 
close  communication  between  the  sovereigns  and  great  nobles  of  the  two  countries, 
some  of  the  latter  holding  estates  in  both  countries.  The  early  laws  have 
iilways  been  considered  identical,  the  most  ancient  law  treatise  accepted  in  Soot- 
land,  called  Regiam  Majestatem,  being  a  copy  of  Glanville's  English  treatise, 
which  was  written  in  the  reign  of  Henry  IL  Hale  (Hist.  G.  L.  219)  says  **  many 
of  the  laws  of  Scotland  hold  a  congruity  and  similitude,  and  many  of  them  a 
perfect  identity  with  the  laws  of  England,  at  least  as  the  English  law  stood  in 
the  times  of  Henry  11,  Richard  I,  John,  Henry  III,  and  Edward  I."  There 
happen  to  be  records  of  the  Scotch  legislature  preceding  the  date  of  Magna  Gharta 
by  forty  years. 

The  first  statute  in  Scotland  is  dated  1175,  in  the  time  of  William  the  Lion, 
and  is  as  follows : — ^"  This  is  the  King's  assize  of  waters,  made  at  Perth  by  the 
Earls  and  Barons  and  Judges  of  Scotland  on  the  Wednesday  next  before  the  feast 
of  St.  Margaret,  that  the  midstream  is  always  to  be  free  to  the  extent  that  a  swine 
of  three  years  old,  well  fed,  cannot  touch  either  side  with  his  head  or  his  tail. 
And  the  water  is  always  to  be  free,  so  that  no  man  may  take  fish  from  the 
Saturday  evening  till  the  Monday  at  sunrise."  "  Hasc  est  assisa  domini  regis  de 
-aquis,  recognita  apud  Perth  die  Jovis  proxima  ant^  festum  Sanctas  Margareta?, 
per  comites  et  barones  et  judices  Sootiae,  quod  filum  aquie  debet  esse  liberum 
usque  quaque  in  tantum  quod  unus  porcus  trium  annorum  benepastus  est  longus 
ita  quod  neque  grunnus  porci  appropinquet  sepi  nee  cauda.  Et  debet  esse 
liberum,  ita  quod  nemo  piaoem  ibi  capiat  k  die  sabbati,  scilicet,  post  vesperas, 
usque  in  diem  lunas  quando  sol  ortus  fuerit."  This  statute,  there  can  be  no 
reasonable  doubt^  applies  to  fresh  non-navigable  rivers ;  and  there  is  no  embar- 
rassment caused  by  any  allusion  to  navigation.  At  that  early  date  it  lays  down 
the  rule  that  a  fish-way  is  to  be  left  open  in  all  weirs,  and  there  is  to  be  a  weekly 
xylose  time. 

20.  Other  statutes  follow  repeating  and  extending  the  same  rules.  An  annual 
close  time  was  declared  by  statute  of  an  early  though  uncertain  date  to  be  from 
the  15th  of  August  to  the  11th  of  November  (1  Thomson,  Acts  of  Scotland, 
p.  388).    Another  statute,  Robert  I.,  1818,  enacted  that  "all  those  who  have 
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cruiyes  or  stanks  or  xdIILb  in  waters  where  the  sea  flows  and  ehbs,  or  where 
salmon  trouts,  smolts,  or  the  fry  of  any  fish  of  the  sea  or  of  fresh  waters  ascends 
and  descends,  that  each  heck  of  the  croives  shall  be  at  the  least  two  inches  knig 
and  three  inches  wide,  so  that  the  fry  of  the  fish  shall  have  no  impediment  in 
passing  up  or  going  down,  but  that  they  may  freely  ascend  or  descend  at  all 
times."  Another  statute  of  1424,  c.  12,  orders  that  all  cniives.  and  yairs  set  in 
tidal  waters  which  destroy  the  fry  be  destroyed  for  evermore,  and  that  each  heck 
shall  be  three  inches  wide.  Another  statute  was  passed  in  1469,  c.  13,  by  which 
sherifis  of  counties  were  to  destroy  and  cast  down  certain  instruments  used. 
Again,  the  statute  1478,  c.  6,  declares  that  ''  each  heck  ^of  the  croives  shall 
be  three  inches  wide  as  the  old  statute  requires  made  by  King  David,  and  that 
the  mid-stream  be  left  free  by  the  space  of  six  feet,  and  he  that  does  the  oontraxy 
shall  be  indicted." 

Another  statute  in  1489,  c.  15,  declares  that  ^'anent  cmives  and  fish  yaiies 
which  destroy  the  fry  of  fish  and  hurt  the  common  profit  of  the  realm,  it  is 
ordained  that  the  acts  and  statutes  made  before  be  observed  and  kept;  that 
letters  be  written  to  all  sherifilB,  baillies,  and  stewards,  to  destroy,  cast  down, 
and  put  away  all  the  cruives  within  their  bounds  incontinent  without  delay. 
And  anent  the  cruives  that  stand  in  fresh  waters,  that  they  stand  not  in  for- 
bidden time.  And  let  the  mid-stream  be  always  free  by  the  space  of  five  feet^ 
and  the  Saturdays  slop  be  observed  and  kept  as  the  act  and  statute  made  by 
King  David  requires,  and  that  each  heck  of  the  said  cruives  be  five  inches  wide 
according  to  the  same  statute.  And  for  millers  that  set  creeds  and  nets  in 
dams,  mill-leads,  and  waters,  destroying  red  fish  and  fry  of  fish  as  said  is,  it 
shall  be  a  point  of  dittay "  (i.e.  an  indictable  offence).  Again,  Acts  passed, 
1503,  c  72,  and  1535,  cc.  16, 17.  In  1563,  c.  68,  "it  is  statute  and  ordained 
that  all  cruives  and  fish-dams  that  are  within  salt  waters  that  ebb  and  flow 
be  all  utterly  destroyed  and  put  down,  as  well  they  that  pertain  to  our  sovereign 
lord  as  others,  through  all  the  realm.  And,  anent  cruives  in  fresh  waters,  that 
they  be  made  in  such  largeness  and  such  days  kept  as  is  contained  in  the  acts 
and  statutes  made  thereupon  of  before,  with  this  addition  following,  that  is  to 
say,  that  all  cruives  and  yaires  that  are  set  of  late  upon  sand  and  schaulds  &r 
within  the  water  where  they  were  not  of  before,  that  they  may  be  incontinent 
taken  down  and  put  away."  Again,  Acts  passed  1581,  c.  Ill ;  1594,  c  224 ;  1597, 
c.  265 ;  1600,  c.  11 ;  1606,  c.  5 ;  1685,  c.  20.  Lastly,  in  1696,  c.  33,  there  is 
this  clause : — "And  'in  respect  that  the  salmon  fishing  within  this  kingdom  is 
much  prejudged  by  the  height  of  mill-dams  that^are  carried  through  the  rivers 
where  salmon  are  taken.  His  Majesty,  with  consent  of  the  Estates  of  Parliament, 
ordains  a  constant  slop  (or  gap)  in  the  mid-stream  of  each  mill-dam  dike,  and,  if 
the  dike  be  settled  in  several  grains  (or  branches)  of  the  river,  that  thero  be 
a  slop  in  each  grain,  except  in  such  rivers  where  cruives  are  settled,  and  that 
the  said  slop  be  as  big  as  conveniently  can  be  allowed,  providing  always  the  said 
slop  prejudge  not  the  going  of  the  mills  situate  upon  any  such  rivers." 

21.  The  general  effect  of  the  ancient  Scotch  statutes  on  this  subject  was  stated 
by  the  Lord  Chancellor  Westbury  to  be  as  follows, — Hay  v.  Provost  €f  Perth 
(4  Macq.  535,  543) :  **  The  principles  which  these  Acts  embody,  and  the  objects 
which  the  legislature  sought  to  attain,  were  directed  to  three  objects, — ^first,  to 
insure  to  the  salmon  a  free  and  unimpeded  access  to  the  upper  fresh  waters. 


VOL.  v.] 


TRINITY  TEEM,  XXXIH  VICT. 


675 


whidi  are  the  natural  spawning  grounds  of  the  fish ;  secondly,  to  secure  the 
unimpeded  return  to  the  sea  of  the  smoult  or  young  fry  of  the  salmon ;  thirdly, 
to  prohibit  the  selling  of  unclean  fish  during  the  fence  months.  For  the  purpose 
of  aooomplishing  these  objects,  which  are  clearly  declared  in  various  statutes 
from  the  very  earliest  times  down  to  the  latest,  the  statutes  rendered  it  unlawful 
to  erect  any  cruives  or  weirs  in  the  waters  where  the  sea  ebbs  and  flows.  Cruives 
and  weirs  were  allowed  in  fresh  waters,  with  certain  limitations ;  one  was  that 
there  should  be  a  mid-stream,  the  width  of  which  is  carefully  defined ;  the  other 
that  the  hecks,  as  they  are  called,  that  is,  the  interstices  between  the  wicker« 
work  of  the  cruives,  should  be  at  least  three  inches  wide.  Fishing  is  also 
prohibited  at  mill-dams  by  any  description  of  fixed  nets  or  engine ;  and  there  is 
an  enactment  rendering  it  absolutely  necessary  that  a  free  passage  should  be  given 
both  at  the  cruives  and  at  the  mill-dams  in  fresh  water  from  Saturday  evening 
to  the  rising  of  the  sun  on  Monday  morning.  These  are  the  objects  which  the 
statutes  sought  to  accomplish." 

22.  Early  English  statutes  as  to  weirs.  We  will  now  proceed  to  notice  the 
English  statutes  on  the  same  subject ;  and  the  earliest  now  extant  is  Magna 
Charta,  c  23,  by  which  it  is  enacted  that  *'  all  weirs  from  henceforth  shall  be 
utterly  put  down  by  Thames  and  Medway,  and  throughout  all  England,  except 
by  the  sea  coast.**  "  Omnes  kidelli  deponantur  de  cetero  penitus  per  Tamisiam  et 
Medwayam,  et  per  totam  Angliam,  nisi  per  oosteram  maris." 

Now,  the  word  "kiddel"  here  used  is  as  applicable  to  non-navigable  waters 
as  to  navigable  (see  Ducange,  voce  Eidellus),  and  there  is  nothing  on  the  face 
of  this  enactment  to  restrict  its  operation  to  navigable  rivers,  the  navigation 
not  being  stated  as  the  reason  for  the  enactment ;  and  indeed  the  common  law 
must  have  met  the  difficulty  so  far  as  navigation  was  concerned. 

23.  Coke,  in  his  commentary  on  this  chapter  of  Magna  Charta  (2  Inst  38), 
does  not  expressly  speak  to  the  point,  nor  state  the  reason  of  the  statute. 
Hale  (de  Jure  Maris,  c.  3,  c.  5),  without  expressly  saying  that  the  statute  was 
passed  to  protect  navigation  only,  speaks  only  of  its  effect  on  navigation.  But, 
if  he  considered  the  enactment  confined  to  the  protection  of  navigation,  he  must 
have  overlooked  another  reason  for  its  passing,  inasmuch  as  a  higher  authority 
than  Coke  or  Hale,  namely,  the  l^slature  itself,  in  12  Edw.  4,  c.  7,  speaking 
about  150  years  before  Coke's  time,  says  this  of  Magna  Charta : — "  Whereas,  by 
the  laudable  statute  of  Magna  Charta,  among  other  things,  it  is  contained  that 
all  keddels  by  Thames  and  Medway  and  throughout  the  realm  of  England  should 
be  taken  away  saving  by  the  sea  banks,  which  statute  was  made  for  the  great 
wealth  of  all  this  land,  in  avoiding  the  straitness  of  all  rivers  so  that  ships 
and  boats  might  have  in  them  their  large  and  free  paasage,  and  also  in  safeguard 
of  all  the  fry  of  fish  spawned  within  the  same.*'  This  may  be  taken  as  a  legis- 
lative exposition  of  the  meaning  of  the  chapter  of  Magna  Charta,  and  shews  that 
the  object  was  twofold,  to  protect  navigation  and  to  protect  the  spawn  of  all 
the  fish,  that  the  rivers  might  not  be  blocked  up  so  as  to  prejudice  either  in- 
terest. But  the  navigable  area,  as  already  shewn,  is  not  coterminous  with  the 
spawning  or  fish-catching  area;  and  one  might  annihilate  by  means  of  a  kidell 
all  the  migratory  fish  of  the  river  without  in  the  least  interfering  with  navigation. 
The  statute  having  a  double  object^  and  one  object  being,  as  far  as  we  know, 
as  important  aa  the  other,  to  hold  that  the  kidelLs  there  prohibited  meant  only 
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1870         kidells  in  navigable  watera,  is  to  give  little  or  no  effect  to  one  of  the  two  objects 
contemplated  by  the  statute.    And  we  may  be  tolerably  sure  that  in  those  feudal 


^^  times,  when  fishing  played  a  conspicuous  part  in  the  pleasures  and  business  of 

LoNSDALB.    life,  that  view  of  the  subject  would  not  be  overlooked  by  our  early  legislators. 

24.  13  Edw.  1,  St.  1,  c.  47.  The  next  statute  lelating  to  fish  is  13  Edw.  1, 
st  1,  &  47  (1285),  commonly  called  the  Statute  of  Westminster  the  Second,  and 
is  the  first  statute  now  on  record  which  declares  a  close  season.  It  begins  thus : 
•^''  It  is  provided  that  the  waters  of  Humber,  Owse,  Trent,  Done,  Arre,  Bere- 
went,  Wherfe,  Nid,  Tore,  Swale,  Tese,  and  all  other  waters  wherein  sahnon  he 
taken,  shall  be  in  defence  for  taking  salmon  from  the  Nativity  of  Our  Lady 
unto  St.  Martin's  Day,  &c. :  And  in  places  where  fresh  waters  be,  there  shall  be 
assigned  oyeraeers  of  this  statute,  which  being  sworn  shall  oftentimes  see  and  in- 
quire of  the  offenders:"  and  penalties  are  declared  for  neglecting  the  statute. 
Now,  this  statute  evidently  has  nothing  to  do  with  navigation.  Coke  says 
(2  Inst.  477} :  **  Before  the  making  of  this  Act»  fishermen  for  a  little  lucre  did 
very  much  harm,  and  destroyed  the  increase  of  salmons  by  fishing  for  them 
in  unseasonable  times,  which  were  between  the  beginning  of  September  and  about 
the  midst  of  November,  and  likewise  for  young  salmons  or  salmon  peals  between 
the  midst  of  April  and  towards  the  end  of  June^  against  both  which  provision  is 
made  by  this  Act.  The  word  '  river '  here  signifieth  the  water  or  river  running 
between  the  banks,  be  it  fresh  or  salt.  In  this  case  it  was  necessary  that  sudi  a 
commission  should  be  granted  for  preservation  of  salmons  and  of  their  yonngi 
and  for  avoiding  of  the  destruction  of  the  same,  (being  victual  of  great  and 
precious  amount,  and  what  is  more  necessary  than  increase  of  victual  ?  yet  oonld 
it  not  be  newly  raised  without  Act  of  Parliament?"  Hale  (de  Jure  H^uris,  &  5) 
also  says  expressly :  '*  The  statute  extends  to  all  rivers  wherein  salmons  be." 

No  one  can  doubt  that  this  statute  put  a  great  restriction  on  all  the  riparian 
owners  of  the  kingdom  ;  for,  at  conunon  law,  they  could  fish  day  and  night  all 
the  year  round,  whereas  this  statute  says  they  shall  not  fish  at  all  for  several 
months,  which  is  a  much  greater  restriction  on  private  owners  than  the  enforcing 
of  a  fishway  through  all  the  weirs  on  such  rivers  would  be. 

25.  25  Edw,  3 ;  45  Edw.  3.  The  next  statute  in  point  of  time  is  25  Edw.  3, 
st  4,  c.  4  (1350),  which  begins  thus: — ^**Item.  Whereas,  the  common  passage  of 
boats  and  ships  in  the  great  rivers  of  England  be  oftentimes  annoyed  by  the 
enhancing  of  goroes,  mills,  wears,  stanks,  stakes,  and  kiddels,  in  great  damage  of 
the'people,  it  is  accorded  and  established  that  all  such  gorces,  mills,  wears,  stanks, 
stakes,  and  kiddels,  which  be  levied  and  set  up  in  the  time  of  King  Edward, 
the  King's  grandfather,  and  after,  whereby  the  said  ships  and  boats  be  disturbed 
that  they  cannot  pass  in  such  rivers  as  they  were  wont,  shall  be  out  and  utterly 
pulled  down,  without  being  renewed,  &c.**  This  statute  recites  only  the  injury 
done  by  the  things  mentioned  to  navigation,  and  therefore  it  may  be  conceded 
that  this  statute  applies  only  to  navigable  jMLrts  of  rivers.  And  the  Courts  have 
held  that  the  effect  of  this  statute,  and  also  of  the  next  statute  to  the  same 
effect,  namely,  45  Edw.  3,  c.  2  (1369),  vras,  to  l^ise  all  the  weii?  then  existing 
in  navigable  rivers  which  had  been  set  up  before  the  time  of  Edward  I,  though 
at  common  law  they  must  have  been  equally  illegal  before  that  date :  WSUam 
V.  Wilcox  (8  Ad.  &  E.  314). 

It  may  be  observed,  however,  of  these  two  statutes  of  Edward  HI,  that|  though 
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they  mention  only  injury  to  navigation  as  the  mischief  that  led  to  these  two 
statates,  they  were  nnderstood  at  the  period  to  have  also  been  passed  to  put  down 
weirs  generally,  because  of  the  mischief  they  did  to  the  fish.  This  appears  from 
passages  in  the  Botuli  Parliamentorum  and  Liber  Albus,  some  of  which  will  be 
afterwards  referred  to.    (See  poet,  §§  61,  53,  56,  56.) 

26.  13  Bic,  2,  e.  19.  The  next  statute  is  13  Ric.  2,  c.  19  (1389),  touching  the 
taking  of  salmon.  It  recites  the  13  Edw.  1,  c.  47,  already  referred  to  (ant^ 
§  24),  which  first  enacted  a  close  season.  It  adds  a  prohibition  against  using 
certain  nets  called  stalkers  in  any  water  of  the  realm  at  any  time  of  the  year, 
and  also  all  other  nets  or  engines  whatsoever  by  which  the  fry  or  breed  of  the 
salmdns,  lampreys,  or  any  other  fish  may  be  in  anywise  destroyed.  And  this 
statute  prescribes  a  different  close  season  for  the  Lune,  Wyre,  Mersey,  and  Kibble. 
This  statute  also  clearly  applies  to  non-navigable  rivers  throughout  all  England 
'*  wherever  salmons  be." 

27.  17  Hie.  2,  c.  9.  Then  comes  the  important  statute  17  Bic.  2,  c.  9  (1393), 
which,  after  reciting  the  two  previous  statutes  dealing  with  the  close  season, 
namely,  13  Edw.  1  and  13  Ric.  2,  adds  this : — *'  Which  statutes  have  not  been 
hitherto  duly  executed,  for  default  of  good  oonservatorsy  as  our  said  lord  the 
King  hath  perceived  by  complaint  to  him  made  in  this  present  parliament ; 
wherefore  it  is  accorded  and  assented  that  the  justices  of  the  peace  of  all  the 
counties  of  England  shall  be  conservators  of  the  said  statutes  in  the  counties 
where  they  be  justices,  and  that  they  and  every  of  them  at  all  times  when 
they  may  attend  shall  survey  the  offences  and  defaults  attempted  against  the 
statutes  aforesaid."  Then  follows  a  new  enactment : — "  And  also  shall  survey 
and  search  all  the  weirs  in  such  rivers  that  they  shall  not  be  very  strait  for  the 
destruction  of  such  fry  and  brood,  but  with  a  reasonable  opening  after  the  old 
assize  used  or  accustomed,  and  that  the  same  justices  or  any  of  them  which  shall 
find  default  or  abuse  against  the  statutes  aforesaid,  shall  make  due  punishment 
of  them  which  be  found  in  default,  after  the  content  of  the  same  statute.*' 
Then  the  justices  are  authorized  to  employ  sufficient  under-conservators  to  assist 
in  these  surveys.  In  the  current  translations  of  this  statute  the  original  French 
words  "  mes  de  resonable  ouverture  "  are  erroneously  rendered  hui  <f  reasonable 
ividenesSy  which  translation  misses  the  obvious  sense.  The  translation  of  Rastall, 
in  1611,  so  renders  the  words,  and  succeeding  editions  copy  it, — a  transparent 
blunder  which  may  be  ascribed  to  the  want  of  familiarity  of  the  translator  with 
the  subject.  The  learned  editor  of  the  '*  Liber  Albus,"  Mr.  Riley,  in  translating 
the  same  original,  correctly  gives  it  as  "  reasonable  opening.** 

28.  This  statute  is  important  in  several  points  of  view.  It  for  the  first  time 
takes  advantage  of  the  institution  of  justices  of  the  peace,  who  had  been  recently 
then  established  by  Edw.  3,  and  devolves  upon  them  the  permanent  supervLrion 
of  the  statutes,  an  arrangement  which,  however,  in  the  sequel  has  turned  out  un- 
fortunate. The  statute,  which  like  the  two  previous  stt^tutes  as  to  close  time, 
clearly  applies  to  non-navigable  rivers,  brings  out  for  the  first  time  the  proper 
mode  of  dealing  with  weirs  in  non-navigable  rivers,  that  is,  all  weirs,  whether 
mill-weirs  or  fishing-weirB.  There  is  no  express  saving,  as  in  the  statutes  of 
Edw.  8,  of  those  set  up  before  Edw.  1.  They  are  all  to  have  a  reasonable 
opening,  in  other  words,  a  reasonable  gap  or  fishway.  The  Scotch  statutes  had 
defined  the  exact  size  of  such  gap,  namely,  the  size  which  allows  a  well-fed  swine 
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to  tarn  Tonnd  in,  and  also  the  size  of  the  hecks ;  bat  this  statute  leaves  botii 
to  the  justices  to  regalate  aocoiding  to  what  is  reasonable.  The  statute  also  idem 
to  this  **  reasonable  opening  "  as  according  to  the  old  assize  used  or  accustomed, — 
evidently  pointing  to  some  previous  statutes  not  included  in  the  ordinary  col- 
lections of  published  statutes.  We  also  learn  from  the  Becord  Oommissionen 
that  there  are  many  statutes  which  have  never  been  printed,  not  to  speak 
of  those  which  have  been  lost  altogether,  and  that  the  usual  printed  series, 
even  the  Becord  Commissioners'  edition,  includes  only  those  statutes  which  the 
compilers  of  early  days  considered  sufficiently  interesting  and  important  In 
any  construction  of  this  statute  it  is  sufficiently  apparent  that  it  amounts  to 
a  statutory  prohibition  of  weirs  which  had  not  a  reasonable  gap  or  opening,  and 
rendered  it  an  indictable  offence  to  keep  them  in  that  state,  and  punishable  with 
fine  or  imprisonment.  It  most  follow  as  a  logical  consequence  that  no  one 
could  set  up  after  that  date  a  weir  without  a  reasonable  opening;  and  no  pro- 
scription could  be  pleaded  in  the  face  of  that  enactment  so  long  as  that  statute 
stood  unrepealed,  which  it  did  till  1861.  Accordingly,  it  was  considered  one  of 
the  regular  duties  of  justices  of  the  peace  to  survey  and  search  weirs  on  salmon 
rivers,  as  may  be  seen  in  all  the  old  treatises  and  compilations  treating  of  the 
office  of  justices  of  the  peace.  (Dalton*8  Justice  of  the  Peace,  79  (ed.  1697); 
Lambard,  J.  P.  178.) 

29.  1  Hen,  4,  c.  12 ;  4  Hen.  4,  e.  11.  Up  to  this  point  there  seems  to  have 
issued  out  of  Magna  Charta  a  double  stream  of  statutes  developing  the  meaning 
of  the  28rd  chapter  relating  to  kiddels.  First,  there  was  a  aeries  of  close  season 
statutes  for  salmon,  the  first  two  of  which,  13  £dw.  1, 18  Bic.  2,  spoke  of  dote 
season,  and  said  nothing  about  weirs.  The  third  statute  just  referred  to^  of  17 
Bic.  2,  expressly  brought  out  the  subject  of  weirs  so  &r  as  concerned  salmon,  bat 
said  not  a  word  about  navigation. 

The  other  stream  of  statutes,  namely,  25  Edw.  8,  and  46  Edw.  3,  spoke  only  of 
injury  caused  by  weirs  to  navigation,  and  said  nothing  about  the  ix^Juiy  tiiey 
caused  to  fish ;  but,  in  the  third  navigation  statute,  namely,  1  Hen.  4,  c  12  (1399), 
after  reciting  the  statutes  of  25  Edw.  8,  and  45  Edw.  8,  it  speaks  of  weirs,  not 
only  as  injuring  navigation,  but  "  drowning,  wasting,  and  destroying  of  meadows 
and  pastures  and  lands  sowed  adjoining  to  the  said  rivers.**  The  next  statute  of 
the  same  series,  4  Hen.  4,  c.  11  (1402),  over  and  above  injury  to  navigation,  fint 
mentions  the  damage  to  fish  also  caused  thereby,  and  begins  thus :  ^  Item.  Because 
that  by  weirs,  stakes,  and  kidels  being  in  the  water  of  Thames  and  of  other  great 
rivers  through  the  realm,  the  conmion  passage  of  ships  and  boats  is  distorbed, 
and  much  people  perished,  and  aUo  the  young  fry  of  fish  destroyed,  and  against 
reason  wasted  and  given  to  swine  to  eat,  contrary  to  the  pleasure  of  God,  and  to 
the  great  damage  of  the  King  and  his  people."  The  statute  then  directs  the  pre- 
vious statutes  to  be  put  into  execution,  and  that  commissions  be  awarded  to 
certain  justices  and  others  in  every  county  to  inquire,  &c.  It  will  be  seen  that  the 
supervision  of  the  navigation  statutes  is  not  yet  devolved  regularly  on  the  justices 
of  the  peace,  but  a  commission  only  is  to  issue  to  some  of  them  to  act  pro  hac 
vice. 

80.  2Een.  6,  c.  15.  The  next  statute,  2  Hen.  6,  c.  15  (1428),  dealt  with  atfll  a 
new  subject,  and  begins  thus : — ^  It  is  ordained  that  the  standing  of  nets  and 
engines  called  trinks,  and  all  other  nets  which  be  and  were  wont  to  be  fastened 
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•and  hanged  continaally  day  and  night  by  a  certain  time  in  the  year  to  great  posts, 
boats,  and  anchors,  overthwsrt  the  river  of  Thames  and  other  rivers  of  the  realm 
which  standing  is  a  cause  of  as  great  and  more  destruction  of  the  brood  and  fry 
of  fish  and  disturbance  of  the  common  passage  of  vessels  as  be  the  weirs,  kidells, 
or  any  other  engines,  be  wholly  defended  for  ever ;"  provided  the  possessors  of  the 
trinks  may  fish  with  them,  ''drawing  and  pulling  them  by  hand  as  other  fishers 
do  with  other  netfl^  and  not  fastening  or  tacking  the  said  nets  to  posts,  boats,  and 
anchors." 

This  statute  was  obviously  passed  to  meet  the  case  of  nets  fixed,  which  pro- 
bably were  held  not  to  come  within  the  things  previously  prohibited,  namely, 
weirs,  mill-dams,  &c.  This  statute  at  first  si^t  may  be  thought  to  be  mainly 
iipplicable  to  navigable  parts  of  rivers,  though  it  may  well  be  doubted  whether 
the  allusion  to  navigation  meant  more  than  that  that  was  a  good  reason  for 
putting  down  such  nets  where  navigation  existed.  But  it  is  quite  plain  that  a 
fixed  net  in  the  non-navigable  part  of  a  river  would  do  much  more  mischief  to 
migratory  fish  than  a  net  fixed  in  the  navigable  parts ;  and  the  substantial  part 
of  the  enactment  was  to  put  an  end  to  fixing  nets,  and  to  make  it  lawful  theno&- 
fi>rth  to  fish  only  with  nets  drawn  and  pulled  by  hand.  Old  statutes  have  always 
been  construed  more  equitably  and  according  to  the  mischief  declared,  than  modem 
statutes  are  construed. 

31.  12  Edw,  4,  c.  7.  The  next  statute  is  12  Edw.  4,  c.  7  (1474).  This  statute 
dififors  from  the  preceding  series  in  being  a  solemn  recital  or  review  of  the  law 
fiom  Magna  Charta,  and  has  the  appearance  of  blending  or  consolidating  the  two 
previous  streams  of  statutes  as  to  fish  already  referred  to  (ant^  §  22).  It  begins 
with  the  recital  that  the  2drd  chapter  of  Magna  Oharta  was  passed  not  only  for 
protection  of  navigation,  but  for  the  safeguard  of  all  the  fry  of  fish  spawned 
within  the  rivers ;  and,  if  the  latter  is  one  of  the  objects,  it  would  naturally  be 
expected  not  to  be  confined  to  the  navigable  parts  of  riven  only.  This  statute 
says  that,  "  in  affirmance  of  the  said  statute  of  the  great  charter,  divers  statutes 
have  been  after  made  and  ordained,  amongst  which  was  the  statute  1  Hen.  4." 
It  then  recites  that  statute  of  1  Hen.  4  only,  and  not  any  of  the  others,  and 
oontinnes  thus :  **  Contraiy  to  which  great  charter  and  all  the  statutes  aforesaid 
(that  is,  all  the  statutes  mBde  in  affirmance  of  the  Great  Oharter)  in  divers  parts 
of  this  realm  of  England,  both  in  the  destroying  of  the  fish  as  aforesaid,  and  in 
disturbance  of  the  passages  of  ships,  baiges,  boats,  and  other  vessels,  by  divers  and 
many  people,  divers  fishgarths,  mills,  mill-dams,  mill-stanks,  locks,  ebbing  wears, 
stakes,  kedels,  hecks,  or  fiood-gates,  and  divers  other  disturbances  be  daily  en- 
bansed,  levied,  and  enlarged,  to  the  great  damage  of  our  lord  the  King  and  of  his 
faithful  lieges.  Our  said  lord  the  King,  graciously  considering  the  premises^  by 
the  advice  and  assent  of  the  lords  spiritual  and  temporal,  and  at  the  request  of  the 
said  commons  in  this  parliament  assembled,  and  by  authority  of  the  same^  hath 
ordained  and  established  that  the  said  statute  of  the  Qreat  Charter  and  aU  <4hBt 
8kfMe$  concerning  the  premises  shall  be  duly  observed  and  kept." 

82.  Now,  this  statute,  unlike  the  previous  ones  relating  to  navigable  rivers,  gives 
so  great  prominence  to  the  protection  of  fish  that  the  fish  are  now  mentioned 
first;  and  therefore  (he  protection  of  fish  may  be  taken  to  have  been  at  least  of 
•«qual  value  with  navigation,  and  yet,  if  the  operation  of  the  statute  be  confined 
io  the  navigable  area  of  rivers,  it  is  quite  plain,  from  the  nature  of  the  subject- 
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matter,  that  the  most  important  of  all  the  fish  in  the'eyes  of  the  legialaiare  wonld. 
receive  little  or  no  protection.  So  to  restrict  the  statute  would  be  to  impute  a  want 
of  fcffesight  and  insight  to  the  legislature  of  that  age,  which  its  prerious  fiEuniliaritj 
with  the  habits  of  that  fish  renders  very  improbable.  Moreover,  this  statute  says, 
not  merely  that  the  only  statute  which  is  recited  (that  of  1  Hen*  4)  is  to  be  kept, 
but  it  says,  "  all  other  statutes  concerning  the  premises  "  are  to  be  kept^  and  one 
of  those  statutes,  namely,  17  Bio.  2,  beyond  all  doubt  made  it  a  penal  ofienoe, 
subject  to  fine  and  imprisonment,  to  keep  a  weir  without  a  sufficient  aperture 
for  sahnon  to  pass.  The  statute  of  12  £dw.  4  goes  on  to  say  that,  if  after  1475, 
by  judgment  of  the  commissioners  assigned  by  1  Hen.  4  (i.  e.  persons  to  be  ap- 
pointed as  justices  to  survey  and  keep  the  waters  and  correct  defaults),  it  be 
found  that  such  weirs,  &o.,  are  made  or  enhanced  or  enlarged,  &c.,  the  ofiEenders 
shall  have  three  months  allowed  them  to  amend  and  break  down  the  same,  &iliDg 
which  they  are  to  forfeit  100  marks  to  the  £ii^.  Then,  over  and  above  thai 
enactment,  there  is  a  general  enactment  and  prohibition  against  all  persons  (other 
than  those  whose  weirs  were  condemned)  continuing  such  weiiB,  &ol,  or  other 
*^  disturbances  or  impediments  as  aforesaid."  Disturbances  or  impediments  to 
what?  Not  merely  to  navigation,  for  that  is  not  the  only  care  of  the  statute; 
but  disturbances  or  impediments  to  the  fish,  and  the  great  impediment  as  leguds 
the  migratory  fish  is  the  preventing  them  going  up  to  the  natunl  spawning  beds 
of  the  river,  which  almost  invariably  lie  beyond  the  area  of  navigation. 

83.  This  statute  of  12  Edw.  4»  c.  7,  was  the  last  of  the  series  of  stotutes  passed 
in  express  affirmance  of  the  Great  Charter;  and  it  is  evidently  intended,  both 
from  the  preamble  and  its  enacting  part,  to  be  comprehensive  of  all  that  went 
before,  so  far  as  regards  weirs,  and  disturbances  and  impediments  ejusdem  generis, 
for  the  previous  statutes  had  no  general  words  following  the  particular  worda 
Here  there  is  an  elaborate  and  enlarged  list  of  things  ending  with  general  words 
which  take  in  nearly  everything  that  can  be  conceived  to  be  an  impediment  or 
disturbance.  Now,  the  question  arises  why  the  statute  of  12  Edw.  4  should  be 
confined  to  navigable  rivers, — ^not  that  it  makes  much  difference,  as  regards  noa- 
navigaUa  rivers,  because  the  statute  of  17  Ria  2  left  no  doubt  on  that  pointy  and 
that  and  all  other  statutes  are  expressly  confirmed  by  the  statute  of  12  Edw.  4. 
The  supposed  reason  for  confining  this  statute  to  navigable  rivers,  namely,  becsnse 
otherwise  private  owners  would  be  restrained,  is  untenable,  for  they  had  ab«ady 
been  restricted  by  the  close  season.  But^  according  to  the  correct  construction  of 
the  statute,  nothing  is  absoiuUly  prohibited ;  the  things  are  merely  prohibiied 
pro  tanto,  so  fSur  as  the  mischief  extends.  No  one,  for  example,  could  contead 
that  stakes  or  mills  were  absolutely  prohibited,  if  they  neither  destroyed  the  fish 
nor  disturbed  the  passage  of  fish.  This»  which  is  the  proper  construction,  will  be 
afterwards  more  pointedly  referred  to.    (See  post,  §  47.) 

34.  None  of  the  authorities  or  text-writers  expressly  or  clearly  say  whether  the 
12  Edw.  4  extends  to  non-navigable  rivers.  There  is  nothing  in  Coke's  2nd  Inst, 
or  in  the  Chester  MiU  Ca$e  (10  Co.  137),  which  necessarily  implies  more  than 
this,  that  it  confirms  the  26  Edw.  3  and  45  Edw.  3^  which  cannot  be  denied ;  but 
it  does  not  follow  that  it  does  not  confirm  other  statutes,  and  it  expressly  »P 
all  other  statutes  are  confirmed,  and  one  of  those  other  statutes  was  the  17  Bic*  2. 
Hale  (de  Jure  Maris)  does  not  expressly  say  that  12  Edw.  4  applies  to  non- 
navigpkble  rivers,  though  it  has  been  shewn  that  he  lays  it  down  that  13  Edw.  1» 
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and  therefore  13  Bic.  2  and  17  Bic  2,  do  apply  to  non-navigable  riven.  It  is  said 
that  CSalUs  on  Sewers  lays  it  down  that  12  Edw.  4  does  not  extend  to  non- 
navigable  rivers.  Bat  his  langnage,  when  closely  examined,  does  not  warrant  this 
inference.  He  reviews  the  chief  statutes  as  to  navigable  rivers  in  the  quaint  and 
now  somewhat  obscure  style  of  his  age.  When  he  comes  to  the  statute  1  Hen.  4, 
he  says  of  it  (p.  258) : — **  Here  be  two  things,  which  none  of  the  former  statutes 
took  order  for.  The  one  is  the  perishing  of  the  King's  people.  The  other  the 
destroying  of  the  fry  of  fish  which  were  oocaaoned  by  the  erecting  of  these  weres, 
mills,  Ssc»  Tet  these  are  hueineeaea  which  are  oUterun$e  pi'ovidedfor,  and  be  not  per^ 
tinent  to  theae  iawe  of  aewere ;  and  therefore  I  ahaU  paee  them  over  without  any  other 
further  exptanaUon  thereof^  So  that  GaUis  repudiates  saying  Anything  at  all  about 
the  relation  of  weirs  to  fish,  and  says  they  are  otherwise  provided  for.  He  then 
comes  to  12  Edw.  4,  and  notices  it  thus  (p.  259) : — **  It  appeareth  thait  thia  atatute 
speaketh  of  mill-dams,  locks,  hebbing-weres,  hecks,  and  flood-gates  (and  he  ought 
to  have  added '  and  other  disturbances  and  impediments '),  so  in  extent  thereof  it 
hath  more  enlargement.  And,  in  my  opinion,  all  the  foresaid  statutes  did  extend 
only  to  navigable  streams  and  riven  with  ships  and  boats."  What  is  here  meant 
by  "  foresaid  statutes  ?"  Foresaid  to  what?  Does  it  include  the  present  statute 
of  12  Edw.  4,  which  he  is  dealing  with,  and  of  which  he  has  in  the  same  sentence 
spoken  in  the  preaent  tenae^  or  does  it  include  the  12  Edw.  4  ?  The  natural 
meaning  must  be  the  former ;  for,  if  he  meant  the  latter,  he  would  have  said : 
**  And  in  my  opinion  this,  aa  weU  aa  the  foreaaid  atahUea^  doth  extend  only  to 
navigable  streams."  And  it  is  worth  noticing  that  in  all  the  indices  to  Gallis  this 
is  so  entered  as  his  meaning.  The  fint  edition,  dated  1647,  has  no  index.  The 
second  edition,  dated  1686,  and  subsequent  editions,  all  have  this  entry  as  to  the 
statute  12  Edw.  4^  that  it  does  extend  to  non-navigable  riven ;  as  if  translating 
the  text  into  that  meaning.  Therefore,  those  who  must  have  well  undentood  the 
quaint  language  of  Gallis  200  yean  ago,  and  were  better  judges  of  what  he  meant 
than  we  can  be  in  the  present  age,  seem  to  have  undentood  him  to  say,  that, 
while  the  statutes  of  Edw.  3  and  Hen.  4,  which  he  had  been  dealing  with,  applied 
to  navigable  riven,  that  of  12  Edw.  4,  the  one  he  was  then  dealing  with,  was 
more  comprehensive,  and  applied  also  to  non*navigable  riven.  But,  whether  that 
be  so  or  not,  it  cannot  be  said  that  Gallis,  who  lived  200  yean  after  12  Edw.  4,  had 
better  materials  than  we  at  the  present  day  have  for  interpreting  that  statute ; 
and  it  is  enough  to  say  that  12  Edw.  4  confirmed  all  the  previous  statutes,  and  one 
of  those  statutes  was  17  Bic.  2.  Moreover,  Gallis  expressly  says  that  he  does  not 
profess  to  deal  with  the  statutes  relating  to  the  preservation  of  fish ;  and,  though 
he  Is  a  high  authority  on  all  subjects  relating  to  sewers,  there  is  nothing  from  the 
beginning  to  ^e  end  of  his  book  to  shew  that  he  had  given  any  special  considera- 
tion to  the  subject  of  fisheries. 

35.  The  statute  of  12  Edw.  4  is  the  last  of  the  continuous  double  chain  of 
statutes  iBBuing  out  of  the  23rd  chapter  of  Magna  Gharta ;  and,  though  the  most 
important  enactments  are  embodied  in  those  statutes,  still  the  series  of  statutes 
was  continued,  and  it  will  be  useful  to  notice  those  following  it,  if  only  as  reflect* 
ing  light  on  the  earlier  statutes.  And,  all  the  statutes  being  in  pari  materia,  it  is 
legitimate  to  use  them  as  asristing  and  explaining  each  other. 

36.  4  Men,  7,  o.  21.  The  next  statute  in  chronological  order  is  a  local  statute, 
and  may  be  shortly  noticed.    The  Act  4  Hen.  7,  c.  21  (1488),  which  was  an  Act 
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for  the  preservation  of  the  fry  of  fish,  begins  Uihs  :  **  Item,  whereas  divers  statutes 
and  ordinances  for  saving  and  keeping  of  fry  and  brood  of  fish  in  fresh  riven  of 
this  realm  before  this  time  have  been  made  and  ordained,  but  for  saving  and 
keeping  of  fry  and  brood  of  fish  resorting  out  of  the  sea  and  salt  waters  into  havens 
and  creeks  within  the  said  reabn,  any  ordinance  general  hath  not  been  purveyed 
nor  made,  SccJ*  Then  the  statute  goes  on  to  prohibit,  under  a  penalty  of  lOL, 
stall-boats  &stened  with  anchors  having  with  them  tmreasonable  nets  and  engines, 
which  take  and  destroy  in  Orford  haven  as  wdl  great  fishes  unsessonable  as  the 
stud  fry  and  brood  to  number  innumerable,  ice  This  statute  shews  that  there 
were  already  statutes  for  preservation  of  fry  of  fish  in  fresh  rivers ;  and  these  must 
have  been  those  already  mentioned,  which  therefore  must  have  been  nnderstood 
as  fully  providing  for  "  fresh  rivers." 

87.  25  Een.  8,  e.  7.  In  lodd^  25  Hen.  8,  c.  7,  an  Act  was  passed  intituled  An 
Act  against  killing  of  young  Spawn  or  Fry  of  Eels  and  Salmon.  Its  recital  is 
useful  as  embodying  the  common  knowledge  of  the  time,  which  ought  now  to  be 
treated  ss  part  of  the  judicial  knowledge,  and  is  as  follows :  **  For  as  much  as 
great  hurt  and  daily  inconvenience  have  and  do  ensue  unto  all  the  King's  subjects 
of  the  realm,  by  the  greedy  appetites  and  insatiable  desire  which  sundry  of  them 
occupying  fishings  have  used  by  taking,  killing,  and  destroying  the  young  spawn, 
frjj  or  brood  of  eels  and  salmon,  as  well  in  salt  rivers  as  in  fresh  rivers,  lakes, 
splashes,  fens,  and  marshes  in  many  parts  of  this  realm,  to  the  no  little  hindrance 
and  derogation  of  the  common  weal  of  the  same,  as  also  in  killing  of  salmons  when 
they  be  unseasonable  and  not  wholesome  for  man's  body,  commonly  called  kipper 
salmons.  It  is  therefore  enacted  by  the  King,  our  sovereign  lord,  the  lords  spiritual 
and  temporal,  and  the  commons  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that,  firom  the  let  February  next  coming  unto  the  last  day 
of  July  then  next  ensuing,  and  so  yearly  from  thenceforth  during  the  space  of  ten 
years,  no  manner  of  person  or  persons  of  what  estate,  degree,  or  condition  so  ever 
they  be,  with  any  manner  of  net^  &a,  shall  take  any  fry  of  eels,  &c.,  in  any  riven 
or  waters,  salt  or  fresh,  within  this  realm  of  England  or  Wales,  or  in  the  marches 
of  the  same ;  and  over  this  that  during  the  said  ten  years  no  manner  of  penon  or 
persons  from  1st  May  1535  to  1st  September  then  next  following,  and  so  yeaily 
from  thenceforth  during  the  said  ten  years,  shall  presume  willingly  to  take  or 
destroy  in  or  by  means  of  any  wele,  butte,  nett,  &c.,  or  by  any  other  engine  in 
flood-gate,  salmon-pipe,  or  at  the  tail  of  any  mill  or  weir,  or  in  any  straits,  rivers, 
rives,  or  brooks,  sidt  or  fresh,  within  the  realm  of  England,  Wales,  Berwick,  and 
the  marches  of  the  same,  the  young  fry,  spawn,  or  brood  of  any  kind  of  salmon 
called  '  lakspynkes,  smowtes,  or  salmon-pele,'  and  that  no  manner  of  person  or 
persons,  of  what  degree  or  condition  he  shall  be,  from  the  Feast  of  the  Exaltation 
of  the  Holy  Gross  (14  September)  to  the  Feast  of  Saint  Martin  in  winter  (11 
November)  during  the  said  ten  years,  shall  willingly  by  any  means  aforesaid,  or 
otherwise,  kill  or  destroy  any  salmons  not  in  season,  called  kipper  salmons,  within 
any  fresh  river  or  salt  river,  or  in  places  where  at  that  time  such  salmons  have 
naturally  their  repur,  within  this  realm  of  England,  Wales,  Berwick,  or  within 
the  marches  of  the  same."  Then  a  penalty  of  5L  for  each  offence  is  declared,  and 
the  forfeiture  of  nets  and  engines. 

38.  This  was  a  very  large  extension  of  the  close  time  enacted  for  a  space  of  ten 
years,  thereby  restricting  all  the  private  owners  of  fisheries,  in  order  that  the  breed 
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of  fish  might  haye  time  to  recover, — again  shewing  how  the  l^slature  has 
treated  the  rights  of  private  owners  suhordinate  to  the  ruling  public  policy  of 
keeping  up  the  breed  of  fish. 

39.  1  Eliz.  e.  17.  The  next  statute  is  1  Eliz.  c.  17  (1558),  which  was  passed 
mainly  for  the  preservation  of  the  spawn  and  fry  of  fish.  The  previous  statutes 
had  dealt  with  weirs  and  fixed  engines,  and  with  close  seasons ;  but  the  size  of 
mesh  had  not  been  sufficiently  defined,  except  by  vague  words.  By  the  statute 
13  Ric.  2,  no  nets  and  engines  were  to  be  used  by  which  the  fry  or  the  breed  of 
the  saknons,  lampreys,  or  any  other  fish  may  be  destroyed.  In  2  Hen.  6,  c.  15, 
it  was  said  the  ''nets  shall  be  of  assize."  These  expressions  seem  natundly  to 
imply  that  there  was  some  standard  of  mesh  appointed  by  some  well-known 
statute  or  old  assize,  of  which,  as  well  as  of  other  old  statutes,  no  copy  can  now 
be  found.  The  statute  1  Eliz.  c  17  is  an  elaborate  attempt,  not  only  to  define 
the  size  of  mesh,  but  also  the  size  of  fish  to  be  in  future  legally  caught  with  nets 
of  legal  mesh.  This  statute  actually  prescribes  the  minimum  size  of  marketable 
fish,  including  salmon,  and  subjects  to  heavy  penalties  those  who  ofiend  against 
the  statute  by  taking  or  killing  fish  under  this  minimum  size.  Some  alterations, 
as  to  the  size  of  marketable  fish  were  made  by  subsequent  Acts,  33  Geo.  2,  c  27, 
8. 18,  et  seq. 

40.  This  Act  (1  Eliz.  c.  17)  does  not  throw  any  light  on  the  question  as  to  weirs 
in  non-navigable  rivers,  but  it  expressly  applies  to  rivers  and  streams,  salt  and 
fresh,  and  is  another  instance  of  restrictions  put  upon  private  owners  in  their  own 
waters,  so  as  to  prevent  them  destroying  the  fish  **  to  the  great  hinderance  and 
decay  of  the  conmionwealth,"  thereby  illustrating  that  the  legislature  recognised 
no  such  thing  as  a  private  right  which  interfered  with  the  preservation  of  the 
breed  of  fish. 

41.  3  Jac.  1.  c.  12.  The  next  Act  of  3  Jac.  1,  c.  12  (1605),  is  professedly 
passed  for  the  better  preservation  of  sea  fish  and  their  brood,  and  enacts  that  all 
who  set  up  new  weirs  along  the  sea-shore  shall  be  liable  to  penalties.  This 
statute,  however,  seems  not  to  touch  the  question  now  in  hand,  and  may  be 
passed  over. 

42.  4  &  5  Anne^  e.  21.  Though  some  of  the  series  of  fishery  statutes  are  local, 
yet  these  are  valuable  as  throwing  light  on  the  general  statutes ;  and  one  of  these 
is  important  as  shewing  that  the  legislature  was  fully  possessed  of  so  much  of  the 
natural  history  of  the  salmon  as  is  absolutely  necessary  for  the  proper  understand- 
ing of  the  mutual  rights  and  relations  of  riparian  owners  and  the  public.  In  1705, 
an  Act,  4  &  5  Anne,  c.  8,  was  passed  for  the  increase  and  better  preservation  of 
salmon  and  other  fish  in  the  rivers  within  the  counties  of  Southampton  and  Wilts. 
It  recites  that  "  Whereas  the  salmon  and  salmon-kind  of  fish  resorting  to  spawn 
within  the  rivers  and  freshes  in  the  county  of  Southampton  and  southern  parts  of 
Wiltshire,  are  in  danger  of  utter  decay,  to  the  great  loss  of  this  kingdom,  and  the 
royalties  and  fisheries  in  the  said  counties  are  in  great  measure  consumed  and 
destroyed,  by  placing  divers  engines  and  other  devices  in  and  upon  the  main  rivers, 
and  in  the  new  channels,  dikes,  and  cuts  which  now  are  or  shall  be  cut  out  of  the 
same  rivers,  by  means  whereof  the  salmon  stripes  or  kippers  as  well  as  the  young 
fry  or  smelts,  are  taken  and  destroyed,  and  are  prevented  from  returning  to  the 
sea  in  season :  And  whereas  the  owners  and  occupiers  of  the  salmon  fisheries 
within  the  said  counties,  regarding  only  their  private  and  greedy  profit,  to  destroy 
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the  stock  of  the  said  fisheries  by  preventing  the  breed  of  good  fish  to  pass  in  season 
through  their  fishing-weirs  and  fishing  hatchways  from  the  sea  into  the  said 
rivers  to  spawn,  and  by  killing  such'  as  are  undersize,  and  by  fishing  continiially 
out  of  season  at  and  in  the  said  fishing-weirs  and  creeks  of  the  rivers  with  nets 
and  other  devices,  whereby  not  only  the  increase  of  the  species  of  the  said  fish, 
but  also  the  growth  thereof,  is  in  great  measure  destroyed :  And  whereas^  not- 
withstanding the  many  good  laws  before  this  time  made  and  still  in  force  with 
intent  to  prohibit  unlawful  killing  or  otherwise  desti'oying  the  game  of  this  king- 
dom,**  &c.,  for  remedy  whereof  be  it  enacted,  &c.  Then  the  previous  statutes  as  to 
close  season  are  recited  and  ordered  to  be  strictly  enforced ;  also  justices  are  to  see 
and  inquire  into  offences,  to  punish  those  who  use  unlawful  nets,  &c. 

Then  it  is  enacted  that,  if  salmon  or  salmon-kind  shall  go  into  any  of  the 
dikes,  cuts,  or  water  carriages,  all  owners  and  occupiers  of  meadow  grounds  in  and 
upon  the  banks  of  any  waters  or  rivers  in  the  said  counties  shall  permit  the  said 
fish  to  pass  or  go  out  of  the  said  cuts  or  dikes  or  streams  into  the  main  rivers 


agam. 


It  is  also  enacted  in  s.  5  that  "  all  owners  and  occupiers  of  com,  fulling  and 
paper  and  other  mills  upon  any  the  waters  or  rivers  in  the  said  counties  shall  oon- 
stantiy  keep  open  one  scuttle  or  small  hatch  of  a  foot  square  in  the  waste-hatch  or 
watercourse  in  the  direct  stream  wherein  no  water-wheel  standetb,  sufficient  for 
the  salmon  to  pass  and  repass  freely  up  and  down  the  said  rivers  in  the  said 
counties  from  the  11th  of  November  to  the  Slst  of  May  in  every  year,  during 
which  season  the  old  salmon  and  the  young  fry  of  the  preceding  year  retire  to 
the  sea  and  the  breeding  'salmon  come  from  the  sea  to  spawn,  and  shall  not  make 
use  of  any  nets,  pots,  racks,  hawks,  gins,  or  other  devices  whatsoever  to  be  placed 
in  the  said  scuttle  or  small  hatch  of  a  foot  square  in  the  said  waste-hatch,  in  or 
about  the  said  mills  respectively  during  the  said  term,  to  kill  or  destroy  or  take 
any  salmon  or  salmon-kind,  upon  the  like  pains,  penalties,  forfeitures,  and  im- 
prisonment as  aforesaid."  The  penalty  is  then  declared  of  11,  to  52.  for  the  first 
offence,  double  that  sum  for  a  second  offence,  and,  on  default  of  payment,  throe 
months*  imprisonment  in  the  house  of  correction.  The  statute  goes  on : — ^  And, 
in  case  they  shall  lay  any  pots  or  nets  to  catch  eels  after  the  Ist  of  January  to 
the  10th  of  March  in  every  year,  which  they  may  do,  they  shall  set  racks  before 
them  to  keep  out  of  the  said  pots  or  nets  the  old  salmon  or  kippers  which  during 
that  season  are  out  of  kind  and  returning  to  the  sea.  And  aller  the  10th  of 
March  to  the  Slst  of  May  in  every  year  they  shall  lay  no  pot,  net,  or  engine  but 
what  shall  be  wide  enough  to  let  the  fry  of  salmon  pass  through  to  the  sea,  or 
shall  take  or  keep  or  offer  to  sale  any  of  the  young  fry  that  during  the  seasons 
aforesaid  are  returning  from  the  said  rivers  to  the  sea,  upon  the  pains,  penalties, 
forfeitures,  and  imprisonments  as  aforesaid." 

By  the  6th  section  a  close  season  as  to  sea  tronts  is  declared  to  be  between  the 
30th  of  June  and  the  11th  of  November. 

43.  Now,  no  saving  is  made  of  existing  mill-dams,  some  of  which  might  have 
existed  jduring  all  l^;al  memory,  and  therefore  might  be  lawful  without  a  hatch, 
and  no  compensation  for  vested  interests  is  given  or  alluded  to,  simply  because  this 
matter  had  always  been  treated  as  within  the  imperial  police  of  the  realm ;  and 
the  enactment  of  an  aperture  of  a  foot  square  was  probably  fixed  upon  because 
the  legislature  thought  that  might  suffice,  and  represented  really  all  the  interference 


VOL.  v.] 


TRINITY  TERM,  XXXHI  VICT. 


685 


with  these  mill-dams  that  the  public  good  required.    It  may  be  well  to  bring  up 
the  subsequent  history  of  this  aperture  of  a  foot  square  in  the  Southampton  rivers. 

44.  The  statute  1  Geo.  1,  st.  2,  c.  18  (1714),  ss.  11, 12,  inciting  the  statute  of 
4  &  5  Anne,  c.  21,  alters  the  close  season  from  the  period  of  the  30th  of  June  to 
the  11th  of  November  into  a  period  of  the  1st  of  August  to  the  11th  of  November 
as  to  owners  of  fisheries ;  bnt  the  provision  as  to  scuttles  or  hatches  in  mill-weirs 
was  not  repealed.  The  37  Geo.  3,  c.  95,  however,  recited  that  the  last  change  hadi 
been  found  very  prejudicial,  and  that  further  provision  was  necessary  for  the  better 
preservation  of  the  spawn,  fry,  or  young  brood  of  salmon,  salmon-peal,  and  salmon 
kind,  and  substituted  a  new  close  season  for  the  counties  of  Southampton  and 
Wilts,  of  the  12th  of  September  to  the  1st  of  January.  The  6th  section  then 
recited  that  whereas  it  was  expedient  to  extend  the  time  limited  by  the  said  Act  of 
4  &  5  Anne,  &  21,  s.  5,  for  keeping  open  such  acutiU  or  hatch^  *'  be  it  enacted  that 
all  oumers  and  occupiers  of  mills  upon  the  said  rivers  shall  constantly  keep  open 
the  said  scuttle  or  hatch  in  the  manner  directed  by  the  said  recited  Act  from  the  11th 
of  November  to  the  11th  of  July  in  every  year,  under  the  like  pains,  penalties,  and 
forfeitures  as  are  contained  in  the  said  recited  Act."  Therefore,  the  legislature 
increased  the  time  for  keeping  constantly  open  this  aperture,  and  not  a  word  about 
any  compensation  for  any  injury  to  milling  power  is  alluded  to. 

45.  1  Oeo,  1,  at,  2,  e,  18.    We  now  come  to  a  most  important  statute  in  the 
series,  which  though  long  posterior  to  12  Edw.  4,  reflects  light  upon  it,  and  may 
well  serve  to  explain  its  object  and  scope.  The  statute  of  1  Geo.  1,  st.  2,  c  18  (1714)^ 
is  an  Act  dealing  with  both  sea  fish  and  river  fish,  and  inter  alia  is  intituled  "  An 
Act  for  the  better  preservation  of  salmon  within  several  rivers  in  that  part  of  this 
kingdom  called  England."    It  prescribes  the  minimum  length  of  the  chief  sea  fish 
for  marketable  purposes,  and  subjects  to  penalties  all  who  bring  to  shore  or  sell 
fish  under  the  standard  size.    The  14th  section  then  begins  as  follows:  "And 
whereas  the  several  Acts  of  parliament  heretofore  made  for  the  preservation  of 
fishing  within  the  rivers  of  this  realm  have  hitherto  proved  inefifectual  in  respect 
to  the  rivers  Severn,  Dee,  Nye,  Teame,  Were,  Tees,  Ribble,  Mersey,  Dun,  Air, 
Ouse,  Swaile,  Calder,  Wharf,  Eure,  Darwent,  and  Trent,  for  want  of  a  due 
encouragement  to  be  given  to  such  persons  who  could  discover  the  many  illegal 
practices  and  abuses  done  therein,  and  by  reason  of  the  dilatoriness  and  expensive- 
ness  of  the  suits  and  proceedings  directed  by  the  said  Acts  for  punishing  such 
abuses :  Wherefore,  for  remedy  thereof,  and  for  the  better  securing  the  spawn,  fry, 
and  breed  of  salmon  in  the  said  rivers,  be  it  further  enacted  by  the  authority  afore- 
said, that  if  any  person  or  persons  whatsoever  shall  at  any  time  hereafter  ky  or 
draw  any  kind  of  nets,  engines,  or  devices,  or  wilfully  do  or  commit,  or  cause  to  be 
done  or  committed,  any  other  act  whatsoever  in  the  said  rivers  or  in  any  of  them, 
whereby  the  spawn  or  small  fry  of  salnMn  therein,  or  any  kipper  or  shedder  salmons 
or  any  salmon  not  being  in  length  eighteen  inches  or  more  from  the  eye  to  the 
extent  of  the  middle  of  the  tail,  shall  be  taken  and  killed  or  destroyed ;  or  shall 
hereafter  make,  erect,  or  set  any  bank,  dam,  hedge,  or  stank,  net  or  nets,  cross 
the  said  rivers  or  any  part  thereof,  whereby  the  salmon  therein  may  be  taken,  or 
hindered  from  passing  or  going  up  the  said  rivers  to  spawn ;"  or  shall  fish  in  close 
season  or  with  other  nets  than  allowed  by  1  Eliz.  c  17,  and  30  Ch.  2,  stat  1,  c. 
9,  dec  ;  "every  person  so  offending  in  any  of  the  said  cases,  who  shall  be  convicted 
before  justices  of  the  peace,  &C.,  shall  forfeit  52.  for  every  such  offence,  besides 
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the  fifih  and  nets^  Ac ;  and  the  said  justices  shall  also  cause  such  hanks,  dams, 
hedges,  or  stanks,  made  or  erected  cross  the  said  river  to  he  demolished  and  re- 
moved, at  the  charges  of  such  offender ;"  and,  if  the  charges  or  penalty  be  not  paid, 
the  offender  to  he  committed  for  three  months  to  the  house  of  correction. 

46.  Now,  here  is  an  enactment  as  to  which  there  can  he  no  possible  reason  for 
doubting  that  it  applies  to  the  non-navigable  parts  of  the  rivers.  It  clearly  applies 
to  all  parts  of  these  rivers  which  salmon  frequent ;  navigation  has  obviously  nothing 
to  do  with  the  statute.  Another  point  is  equally  clear,  that  it  applies  to  all  dams 
thereafter  to  be  made,  and  therefore  includes  mill-dams,  which  are  as  much  within 
the  mischief  as  any  other  dams ;  there  is  no  saving  or  reservation  of  anything 
whatever,  and  it  is  so  comprehensive  as  to  strike  at  everything  that  hinders  the  fish 
from  going  up  the  river  to  spawn.  Another  noticeable  thing  is  the  preamble.  It 
gives  the  true  reason  why  it  was  that  the  old  statutes  were  not  effectual ;  it  says 
it  was  because  of  the  dilatoriness  and  ezpensiveness  of  the  suits  necessary,  and 
the  want  of  a  due  encouragement  to  those  who  could  discover  the  many  iUegal 
practices  and  abuses.  There  is  not  a  word  about  the  former  statutes  not  having 
extended  to  the  non-  navigable  parts  of  rivers.  Now,  if  the  legislature  in  1714 
had  thought  there  had  been  no  previous  enactment  restricting  weirs  in  non- 
navigable  parts  of  rivers,  would  the  legislature  not  at  once  have  given  that  as  the 
true  reason  of  the  new  enactment?  What  better  reason  could  have  been  given 
if  it  was  the  true  reason  ?  Would  it  not  have  recited  thus :  *'  Whereas  the 
several  Acts  of  parliament  heretofore  made  for  the  preservation  of  fishing  within 
the  rivers  of  this  realm  were  confined  to  navigable  rivers  only,  but  the  breed  of 
salmon  cannot  be  effectually  preserved  unless  the  riparian  owners  in  the  upper  and 
non-navigable  parts  of  such  rivers  as  far  as  the  said  fish  go  to  spawn  be  also 
restricted,''^&c.  &c.  ?  Now,  is  it  consistent  with  the  language  of  this  enactment, 
that  the  legislature  thought  that  there  were  no  previous  enactments  applicable 
to  the  same  area  ?  There  can  scarcely  be  a  doubt  on  that  subject.  This  statute 
did  not  extend  the  statutes  into  new  ground ;  all  that  it  did  was  to  enact  a  new 
and  more  stringent  penalty,  and,  as  was  supposed,  a  more  summary  remedy,  for  what 
before  the  statute  was  equally  an  offence,  but  remediable  only  by  dilatory  and 
expensive  means. 

47.  But  an  equally  important  point  remains  to  be  noticed  as  to  this  statute  of 
1  Geo.  1,  St  2,  c.  18,  s.  14,  and  that  is,  that  it  will  be  observed  that  the  prohibition 
against  dams,  that  is,  including  all  mill-dams  which  shall  be  thereafter  built^  is 
general  and  ex  facie  absolute,  and  the  justices  are  to  cause  the  dam  to  be 
demolished  and  removed ;  as  if  implying  that  the  whole  dam  was  intended  and 
authorized  to  be  knocked  down ;  and  such  was  apparently  the  assumption  on  which 
the  Court  of  Queen's  Bench  proceeded  in  the  late  case  of  Oamett  v.  Backhouse 
(Law.  Rep.  3  Q.  B.  30).  Now,  if  this  were  the  true  construction,  one  might  at  first 
sight  suppose  that  it  would  be  a  monstrous  thing  to  prohibit  mill-dams  on  the 
upper  parts  of  these  great  and  important  rivers.  But,  in  reality  it  is  not  an 
absolute,  it  is  only  a  qualified  prohibition ;  the  illegality  of  the  dam  is  only  pro- 
tanto.  A  riparian  owner  might  just  as  fully  as  before,  notwithstanding  that  statute, 
set  up  a  mill-dam.  He  would,  of  course,  still  have  to  make  his  peace  with  the 
immediate  neighbours^whose  lands  lie  within  the  limited  range  of  his  milling 
easement,  that  is,  whose  lands  will  be  flooded  or  suffer  diversion  of  water.  But 
as  to  the  dam  in  other  respects,  all  he  would  have  to  do  under  this  enactment  would 
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have  "been  to  take  care  that  it  did  not  hinder  the  passage  of  fish.  No  other  mischief 
was  to  he  guarded  against.  This  he  could  only  provide  against  by  doing  what  the 
statute  of  17  Eic.  2  ahready  injoined,  namely,  by  leaving  a  reasonable  aperture  in 
the  dam.  The  onus  would  lie  on  him  to  disoover  what  was  a  suCBcient  aperture 
for  the  purpose.  Therefore,  the  justices  would  not  in  such  a  case  be  justified  in 
demolishing  the  whole  length  of  the  dam ;  nor  does  the  statute  so  require.  It 
would  be  enough  to  demolish  a  small  part,  so  as  to  make  an  aperture.  Now,  this 
was  precisely  what  the  commissioners  would  also  have  had  to  do  under  the  statutes 
of  12  Edw.  4  and  17  Bic.  2.  With  regard  to  12  Edw.  4,  so  far  as  the  dam  stood 
in  navigable  parts  of  rivers,  it  would  no  doubt  require  a  very  much  larger  aperture, 
so  as  to  admit  boats ;  but,  even  as  to  navigable  waters,  the  prohibition  of  dams 
was  only  pro  tanto.  But,  so  far  as  that  statute  of  12  Edw.  4  applied  to  dams  on 
non-navigable  rivers,  aU  that  would  be  then  illegal  would  be  only  a  part  equiva- 
lent to  the  size  of  a  reasonable  aperture ;  pro  tanto  only  would  the  dam  be  illegal, 
but  quoad  ultra  it  would  be  legal,  if  the  ordinary  milling  easement  had  been  ac- 
quired. Therefore,  this  statute  of  1  Geo.  1,  st.  2,  c  18,  is  just  as  general  in  its  language 
as  that  of  12  Edw.  4  was;  and  it  is  sufficiently  clear  that  both  would  be  required 
to  be  construed  by  the  courts,  not  according  to  the  ex  &cie  absolute  generality  of 
the  words  used,  but  only  pro  tanto,  so  far  as  the  mischief  extended,  and  no  further. 
If  the  mischief  was  impeding  the  passage  of  vessels  and  boats,  then  a  wide 
aperture  would  be  required ;  if  the  mischief  was  confined  to  impeding  the  passage 
of  fish,  then  only  a  small  and  almost  nominal  aperture  would  be  necessary.  This 
construction  of  statutes  which  are  wider  in  their  language  than  the  mischief 
requires,  so  as  to  cut  down  their  generality  to  suppress  the  mischief  and  no  more,  is 
one  of  the  common  and  peculiar  functions  of  a  court  of  law ;  for,  the  legislature  is 
constantly  passing  Acts  which  require  to  be  cut  down  to  the  precise  standard 
which  is  required  to  suppress  the  mischief.  And,  if  the  statute  of  sewers  be  com- 
pared with  the  language  of  12  Edw.  4,  it  will  appear  that  there  is  no  reason  why 
one  should  apply  to  non-navigable  rivers  more  than  the  other.  The  statute  of 
sewers  was  extended  to  non-navigable  rivers,  not  by  express  words,  but  by  reason- 
ing  from  the  subject-matter;  so  the  reason  of  the  thing,  namely,  the  safeguard  of 
all  the  fiy  of  fish  spawned  within  the  rivers,  equally  requires  the  statute  of 
12  Edw.  4  to  extend  as  far  as  salmon  extend.  And  it  is  a  feature  common  to  both 
statutes  that  weirs  are  not  put  down  absolutely,  but  only  so  far  as  the  mischief 
requires.  Precisely  the  same  reasoning  mutatis  mutandis  is  applicable  to  both. 
See  Gallis,  264, 265.  And  the  American  courts  have  taken  the  same  view  of  similar 
statutes  of  their  own;  for,  some  of  their  statutes  authorized  mill-dams  to  be 
made,  provided  they  did  not  impede  navigation  and  the  passage  of  fish.  Under 
such  a  statute,  when  dams  have  been  complained  of  as  illegal  and  exorbitant  and 
closing  up  all  passage,  the  courts  have  held  that  the  whole  dam  was  not  to  be 
demolished,  but  only  pro  tanto,  so  as  to  make  a  sufficient  aperture  for  the  fish. 

48.  45  Oeo.  3,  c.  33  {local).  There  were  other  local  Acts  extending  the  summary 
remedy  as  to  weirs  in  non>navigable  rivers.  Thus  the  statute  45  Geo.  3,  c.  33 
(1805),  intituled  an  Act  for  the  preservation  of  salmon  in'ihe  rivers  of  Carmarthen- 
shire, after  reciting  the  13  Edw.  1  and  13  Bic.  2,  and  that  it  is  necessary  that  pro- 
vision should  be  made  for  the  better  preservation  of  salmon,  and  the  spawn,  fry,  or 
young  brood  of  salmon,  salmon-peal,  salmon  kind,  sewen  bougies,  or  sea  trout,  in 
the  'said  rivers  or  waters,  and  in  the  several  rivulets  or  streams  of  water  com- 
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maoicating  therewith,  inter  alia  enacts,  that  no  person  shall  at  any  time  hereafter 
make,  erect,  or  set  any  bank,  dam,  hedge  or  stank,  net  or  nets,  across  the  said 
rivers,  waters,  or  rivulets,  or  any  part  thereof  whereby  the  salmon  therein  may  be 
hindered  from  passing  or  going  np  to  spawn,  or  the  yonng  iiry  or  yonng  Gahnoa 
from  going  down  the  said  rivers,  rivulets,  or  other  waters  communicating  therewith 
as  aforesaid,  Acl,  on  pain  of  forfeiting  for  every  such  first  offence  208.  to  IQH^  and 
for  every  subsequent  offence  408.  to  20L  This  Act  also  clearly  extended  to  all 
streams,  however  small,  which  salmon  frequented. 

48.  46  Qeo,  3,  c  19  (loeai).  Another  local  Act  passed  for  F^mbrokeshire.  In 
1806,  an  Act  for  the  regulation  of  the  oyster,  sole,  and  salmon  fisheries  within  the 
harbour  of  Milford,  in  the  county  of  Pembroke,  and  the  riven  running  into  the  said 
harbour,  after  reciting  the  statutes  13  Edw.  1  and  13  Ric.  2,  and  enacting  a  close 
time,  and  reciting  that  better  provision  be  made  for  salmon,  and  the  spawn  and 
fry,  sea  trout,  &c,  in  the  said  harbour,  and  in  the  said  rivers  or  waters,  and  in  the 
several  rivulets  or  streams  of  water  communicating  therewith,  provides  inter  alia 
that,  if  any  person  shall  hereafter  make,  erect,  or  set  up  any  bank,  dam,  hedge  or 
stank,  net  or  nets,  across  the  said  harbour  of  Milford,  or  across  any  of  the  said 
rivers,  waters,  or  rivulets,  or  any  part  thereof,~wherBby  the  salmon  therein  may 
be  hindered  from  passing  or  going  up  to  spawn,  or  the  yonng  fry  or  young  salmon 
from  going' down  the  said  harbour  or  the  said  rivers,  rivulets,  or  other  waters,  frc., 
every  person  shall  incur  202.  for  every  such  offence.  Here  again  the  statute  clearly 
extends  to  all  streams  which  salmon  frequent  in  that  locality. 

50.  58  Geo.  3,  e.  43 ;  6  <f;  7  Vict,  c  33 :  11  <fe  12  Ftd.  e.  52.  The  remaining 
statutes  up  to  1861  may  be  briefly  alluded  to.  The  statute  58  Gea  3,  c.  43 
(1818),  was  intituled  an  Act  for  preventing  the  destruction  of  the  breed  of  salmon 
and  fish  of  the  salmon  kind  in  the  rivers  of  England.  It  deals  with  close  season, 
poisoning  of  fish,  catching  or  scaring  young  fry ;  but  it  expressly  states  that 
nothing  therein  contained  shall  be  deemed  or  construed  to  legalize  or  destroy  any 
fishlocks,  coops,  bays  (that  is,  dams),  that  may  have  been  lawfully  erected ;  or  to 
extend  or  alter  any  k)cal  Act  Other  Acts  of  6  &  7  Vict  c.  33  (1843),  and  11  & 
12  Vict  c  52,  altered  the  close  season  and  the  penalties,  but  did  not  touch  the 
question  of  weirs  in  non-navigable  rivers.  No  other  statute  passed  on  the  subject 
till  the  Salmon  Fishery  Act  of  1861 ;  but,  before  noticing  that  Act,  it  is  neoesBary 
to  complete  the  statement  of  the  common  and  statute  law  preceding  the  passing  of 
that  Act. 

51.  Bcitdi  Parliamentorum.  If  there  was  any  obscurity  as  to  the  meaning  of 
the  long  series  of  statutes,  many  of  which  are  of  so  great  antiquity,  it  is  legitimate 
to  seek  some  asnstance  as  to  their  meaning  and  object  by  examining  the  petitions 
in  parliament,  especially  in  the  fourteenth  and  fifteenth  centuries,  embracing  the 
period  between  Edw.  1  and  Edw.  4.  Now,  the  Rotuli  Parliamentoram  abound 
with  petitions  praying  for  relief  against  weirs  and  kiddels  on  rivers;  and,  though 
the  great  majority  of  them  certainly,  as  might  be  expected,  mention  the  injury  to 
navigation  as  the  prominent  grievance,  yet  there  are  also  many  petitions  founded 
on  the  waste  and  destruction  of  the  fish,  which  do  not  mention  navigation  at  all. 
Now,  the  practice  in  those  early  times,  was  for  the  Oommons  to  petition  the  King 
in  parliament  on  almost  every  subject  of  importance,  praying  for  the  redress  of 
some  grievance.  The  judges  and  great  men  oi  the  realm  assisted  the  King  in 
drawing  up  the  proper  answer.    If  statutes  had  already  provided  a  remedy  for  the 
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grievance,  an  answer  was  given  to  that  effect.  If  no  statute  provided  such  remedy, 
and  one  seemed  necessary,  then  the  petition  was,  with  some  alteration,  turned  into 
a  statute,  and  entered  on  the  statute-roll  for  future  guidance.  The  abstracts  of 
these  petitions  form  the  Botuli  Parliamentorum,  which  is  a  repertory  of  valuable 
information  as  to  our  early  legislation. 

52.  1  Edw.  3  (2  RU.  Pari  331).  In  I  Edw.  3  (2  Rot  Pari.  331),  1326,  there  is 
a  petition  of  the  Commons  complaining  that  salmons  and  other  fish  of  the  river 
Thames  were  very  nearly  destroyed  by  certain  engines  put  in  the  river,  which 
destroyed  all  the  fry  of  fish,  and  that  people  gave  the  fry  to  swin»  to  eat,  and 
praying  that  trinks  (i.e.  fixed  nets)  be  prohibited,  also  that  salmon  should  not  be 
taken  during  certain  months,  and  that  no  nets  should  be  allowed  unless  they 
were  of  large  mesh ;  and  the  petitioners  add  this : — *^  May  it  please  your  highness 
to  try  this  manner  for  three  years  next  ensuing,  so  that  all  your  people  repairing 
to  London  or  elsewhere  near  the  said  river  (Thames)  will  be  able  to  buy  as  good  a 
salmon  for  2^.  as  they  can  now  do  for  lOs."  The  answer  to  that  petition  is,  ^  let 
the  statutes  be  kept  and  observed,  and  let  commissions  issue  to  inquire,  and  duly 
punish  the  defaults  found  there." 

This  petition  with  the  answer  shews  that  the  object  of  the  statutes  from  the 
first  really  was  to  increase  the  supply  of  fish,  though  it  has  been  lately  stated  that 
such  an  idea  as  the  restraining  of  private  owners  in  order  to  increase  the  supply 
of  fish  had  never  occurred  to  the  legislature  till  1861.  It  would  rather  seem  to 
have  been  the  main  object  kept  in  view  for  six  centuries ;  and  the  attainment  of 
that  object  occupied  no  less  than  two  out  of  the  thirty-seven  chapters  of  Magna 
Charta. 

63.  50  Edw.  3  (2  BU.  Pari.  332).  In  50  Edw.  3  (1376),  2  Rot.  Pari  332, 
there  is  a  petition  of  the  Commons  of  Middlesex  and  others,  that  whereas  ihey 
were  wont  to  fish  in  times  past  in  the  river  called  Brent,  in  the  county  of  Middlesex 
(which  is  a  branch  of  the  Thames),  to  the  great  public  profit,  and  now  lately 
several  people  who  have  land  on  the  said  river  have  made  divers  weirs  for  their 
individual  profit,  to  the  great  destruction  both  of  the  ssid  river  and  fishery  as 
well  as  of  the  said  river  Thames,  to  the  public  loss ;  whereupon  they  pray  it  may 
be  ordained  in  the  present  parliament  that  the  said  weirs  be  put  down  for  the 
common  good,  and  the  said  fishery  used  as  it  had  been  used  in  ancient  times,  and 
that  no  one  should  fish  in  the  said  river  but  with  nets  of  assize,  as  they  used  to 
do,  and  praying  relief.  The  answer  is,  *'  let  the  statutes  made  herein  be  firmly 
kept  and  put  in  execution.** 

Now,  the  river  Brent  is  a  tributary  of  the  Thames,  and  only  tidal  for  a  short 
distance,  and  there  is  no  grievance  about  navigation  here ;  and  this  grievance  shews 
how  weirs  on  the  tributary  of  a  salmon  river  were  then  correctly  understood  to 
affect  the  public  interests  in  the  main  river,  and  how  the  legislature  and  great  men 
of  that  day  considered  that  the  statutes  then  existing  met  the  evil  Those  statutes 
were  Magna  Charta,  13  Edw.  1,  25  Edw.  8,  and  45  Edw.  3 ;  and  this  entry  goes 
to  shew  that,  though  ex  fade  the  two  last  statutes  mention  only  injury  to  naviga- 
tion as  the  reason  of  their  passing,  yet  in  reality  protection  to  the  fish  was  also  the 
object ;  and  hence  this  answer  to  the  petition  furnishes  a  oontemporanea  expositio 
of  those  statutes  of  Edw.  3. 

54.  8  Rie.  2  (3  Rot.  Pari.  201.)  In  8  Ric.  2  (3  Rot.  Pari.  201)  1384,  a  peti- 
tion of  the  Commons  says  that,  whereas  there  used  to  be  in  the  river  of  Thames, 
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Med  way,  and  other  great  rivers  in  the  realm,  great  plenty  of  fry  of  fish,  tliat  is  to 
say,  tronts,  salmon,  pikes,  roaches,  barhels,  and  other  fish,  which  fiy,  if  it  were 
protected  and  cherished,  would  be  of  great  profit  to  the  lords  and  commons  of  the 
land ;  and  now  it  is  common  for  divers  persons  living  near  such  rivers  to  take  the 
fry  with  subtle  nets,  and  sell  them  for  sustenance  of  swine,  &c. ;  and  they  pray 
that  no  one  be  allowed  to  use  a  net  thenceforth  which  is  not  as  large  as  by  statute 
it  was  hitherto.  And  the  answer  is,  *'  let  t!he  statutes  hitherto  made  herein  be 
kept  and  obserzed  and  put  in  due  execution.**  Now,  there  is  no  statute  now  on 
record  to  that  effect ;  the  13  Edw.  1  only  prohibits  young  fry  of  salmon  being 
taken  at  mill-pools,  but  says  nothing  as  to  the  size  of  mesh  generally.  Hence,  it 
is  reasonable  to  conclude  that  there  were  statutes  before  that  date,  of  which  we 
have  no  copies. 

55.  14  Etc,  2  (3  Rot.  Pari.  282).  In  14  Ric.  2  (3  Rot.  Pari.  282),  1390,  there 
is  a  petition  of  the  Commons  reciting  the  statute  25  Edw.  3,  and  stating  that  it 
was  passed  also  against  the  destruction  of  fish  in  the  same  river  (though  that 
statute  ex  facie  says  nothing  about  fish).  Then  the  45  Edw.  3  is  recited ;  and 
then  the  petitioners  say,  "  by  virtue  of  which  statutes,  at  the  time  they  were  exe- 
cuted, there  were  sold  in  London  a  salmon  of  the  Thames  for  IQd,,  lid.,  or  20d,, 
and  the  best  for  2s.,  and  a  fresh  lamprey  for  Gd,  or  Id,  But  now,  notwithstanding 
the  said  statutes,  the  said  gorces,  trinks,  and  kidels  are  set  up,  as  well  causing 
disturbance  to  ships  and  boats  as  a  destruction  of  the  fish  of  the  said  waters,  so 
that  they  take  the  fry  of  salmons  and  other  fishes  in  so  great  a  multitude  that 
they  give  them  to  their  swine  to  eat.**  Then  the  petitioners  pray  that  the  gorces, 
trinks,  and  kidels  be  utterly  put  down.  The  answer  is,  "  A  sufiBcient  remedy 
has  been  provided  by  the  statutes  already,  which  statutes  the  King  wishes  to  be 
kept  and  put  in  speedy  and  due  executioo.'*  This  entry,  therefore,  shews  that 
the  statutes  of  Edw.  3  were  not  understood  to  be  passed  merely  for  the  protection 
of  navigation,  though  courts  of  law  may  now  be  inclined  to  put  that  narrow  con- 
struction on  them. 

56.'  Liber  Albus,  In  the  Liber  Albus  there  are  several  charters  and  ordinances 
of  the  Kings  of  England  relating  to  the  Thames,  which  also  assist  in  the  contem- 
porary exposition  of  the  early  statutes  as  to  kidels.  In  a  charter  of  8  Ric.  1, 
p.  428,  it  is  said  that  the  King,  for  the  salvation  of  his  soul,  and  those  of  his 
father  and  of  his  ancestors,  as  also  for  the  common  advantage  of  his  city  of  London, 
and  of  all  his  realm,  did  grant  and  strictly  enact  that  all  kidels  that  were  in 
Thames  should  be  removed,  wheresoever  in  Thames  they  might  be,  and  that  for 
the  future  no  kidels  should  be  placed  anywhere  in  Thames.  Now,  why  should 
this  be  read  as  "  anywhere  in  the  navigable  waters  of  the  Thames  ?"  It  can 
scarcely  have  been  so  understood  in  early  times.  This  also  shews  that,  before  the 
great  Charter  of  John,  there  must  have  been  statutes  of  a  sweeping  character 
against  these  kidels  or  fixed  engines ;  and  that  vast  importance  was  then  attached 
to  the  subject,  may  be  inferred  from  the  number  of  imprecations  used.  Then 
another  charter  of  1  John,  p.  428,  repeats  the  same  language  as  to  both  Thames 
and  Medway,  and  adds  a  penalty  of  lOZ.  sterling,  '*  owing  to  the  great  detriment 
and  disadvantage  that  did  accrue  unto  the  said  city,  as  also  unto  the  whole  realm, 
by  reason  of  the  kidels  aforesdd."  A  chapter  in  Liber  de  Antiquis  Legibus, 
quoted,  p.  431,  also  states  that  in  1253,  37  Hen.  3,  the  sheriff  of  Middlesex,  by 
precept  of  the  King,  caused  to  be  destroyed  all  the  weirs  that  stood  throughout 
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the  whole  of  Thames  towards  the  west;  and  that  would  extend  up  the  river  at 
least  to  Staines,  the  boundary  of  the  sheriffdom. 

57.  Cumberland  Placita^  6  dkl  Edw,  1.    At  this  point  it  may  also  bo  well  to 
refer  to  several  ancient  documents  of  which  office-copies  were  tendered  on  the 
hearing  of  the  present  case.    Thus,  there  was  a  duly  certified  extract  from  the 
Public  Record  Office  intituled  '*  Placita  de  quo  Warranto  et  de  juratis  et  assisis, 
Cumberland,  6  &  7  Edw.  1."    It  contains  a  statute  concerning  fishery,  which  is  a 
local  Act  for  the  county  of  Cumberland.    It  begins  thus :  "  The  jurors  of  Lyth 
and  Eske,  and  the  jurors  of  Cumberland  and  AUerdale,  have  presented  that  a 
great  destruction  has  come  to  pass  in  the  waters  of  Eden  and  Esk,  and  in  other 
waters  in  that  county,  of  salmons  at  the  time  when  the  salmons  go  up  to  8pa\vn, 
and  likewise  of  the  young  salmon  at  the  time  when  they  go  down  to  the  see,  to 
the  great  detriment  of  the  whole  county  and  of  all  the  counties  adjacent ;  and  they 
have  sued,  on  the  part  of  the  whole  county,  that  there  may  be  a  statute  and  pro- 
vision made  by  which  the  aforesaid  destruction  may  not  happen  hereafter ;  and 
therefore  by  consent  of  the  whole  county,  as  well  of  knights  as  freemen  of  that 
county,  no  one  gainsaying,  it  is  ordered  and  provided,"  &c.    The  Act  then  speci- 
fies two  periods  during  which  fishing  was  absolutely  prohibited,  and  another 
period  when  no  net  or  engine  should  be  set  at  the  weirs  except  by  keepers  de- 
puted ;  and  these  were  to  be  so  large  that  the  small  salmon  should  have  passage 
through  the  midst,  that  is  to  say,  that  it  be  of  four  thumbs'  length.    The  punish- 
ment is  imprisonment.    Thomas  de  Molton,  of  Gillesland,  is  appointed  to  take 
amends  for  unlawful  nets.    Certain  baskets  called  borachs,  put  at  mills,  are  abso- 
lutely prohibited*    Then  it  is  said,  "  the  whole  county  complaineth  that  the  prior 
of  St.  Bega  hath  two  engines  which  are  called  coops,  for  taking  salmons  in  the 
pool  of  Stainbum,  to  the  detriment  of  the  whole  county,  where  in  times  gone  by 
he  used  to  have  but  one  only,  and  another  was  set  up  six  years  since  elajjsed  with- 
out warrant  and  after  the  last  circuit  of  the  judges ;  therefore  he  is  amerced.  And 
it  is  injoined  that  the  other  coop  be  laid  aside  at  the  view  of  the  jurors,  at  the 
costs  of  the  said  prior.    It  is  ordained,  moreover,  and  firmly  injoined,  that,  in 
whatsoever  pool  or  weir  of  the  waters  of  Eden,  Esk,  and  Derwent,  and  in  the  other 
waters  where  salmon  can  be  taken,  in  the  thread  of  the  said  waters  of  ancient 
custom  there  ought  to  be  a  hole  so  large  that  a  sow  with  her  five  little  pigs  can 
enter.    And  now  they  are  beyond  measure  straitened,  that  is  to  say,  at  Cockmue, 
Camberton,  Staynburn,  and  Wyrkington,  that  for  the  future  holes  of  this  sort  be 
enlarged  at  the  sight  of  the  jurors,  at  the  costs  of  those  who  have  straitened 
them."    Then  certain  persons  are  named  conservators  of  the  rivers, 

58.  Now,  this  statute  recognises  it  as  common  law  or  ancient  custom  at  that 
time,  that  there  should  be  an  aperture  or  fishway  iu  the  centre  of  all  weirs  or 
pools.  It  passed  soon  after  Magna  Charta,  and  before  the  first  of  the  close  season 
statutes.  It  also  throws  light  on  the  meaning  of  Magna  Charta,  and  shews  that 
no  distinction,  so  far  as  salmon  were  concerned,  was  recognised  between  navigable 
and  non-navigable  rivers,  for  the  places  mentioned  are  all  in  non-navigable  rivers, 
and  one  of  them  nine  miles  above  the  flow  of  the  tide.  And  it  further  shews 
that  the  practice  was  to  appoint  conservators,  who  took  charge  of  a  whole  river, 
and  burnt  the  unlawful  nets  and  enlarged  the  apertures  in  the  weirs  by  virtue  of 
their  office. 
69«  Judgment  JRoU,  45  Edw,  3.    Another  ancient  document  relating  to  the 
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Igyo        DerweDt,  being  a  judgment-roll  of  45  Edw.  3,  relates  that  an  action  was  broogbt 

—  -  by  the  Earl  of  Angus  and  his  wife  for  injury  to  their  port  of  the  river  in  their 

^  manor  of  Cockermouth  by  John  of  Camerton's  weir.    The  declaration  allegied  that, 

LoNSDALB.    from  the  time  whereof  memory  is  not,  they  had  had  a  certain  aperture  of  the 

breadth  of  twenty-fonr  feet,  commonly  called  the  Free-water,  which  apertnie 

onght  always  to  be  in  the  deeper  part  of  the  water  aforesaid,  and  in  all  mill-pools 

and  demesnes  from  that  weir  to  the  sea.    The  cause  of  action  was,  that  John 

filled  up  the  aperture  with  stones,  to  divert  the  water  to  his  mill,  whereby  they 

only  took  four  salmon  now  for  forty  that  they  took  before.    The  judgment  was, 

that  eight  feet  of  the  said  handiwork  of  stones  was  a  nuisance,  and  was  ordered  to 

be  abated  at  John's  expense. 

60.  Inquiiiiion,  17  Bic,  2.  Another  document  was  a  commission  issued  by 
the  Grown  in  17  Ric.  2  to  certain  persons  to  inquire  what  iranchises  belonged  to 
the  honour  of  Cockermouth ;  and  an  inquisition  was  held  thereupon,  and  the 
return  stated  that  the  lord  of  the  honour  of  Cockermouth,  amongst  other  things, 
had  the  searching  and  amending  of  the  water  of  Derwent  and  free  water  from  the 
sea  as  far  as  to  the  head  of  the  same  waters,  as  well  in  mill-ponds  as  in  other 
places  whatsoever,  in  the  waters  aforesaid,  and  to  put  the  waters  in  defence  time, 
and  to  punish  trespassers  by  the  burning  of  nets  and  other  engines,  and  imprison- 
ments and  other  punishments,  as  the  lord  the  King  and  his  oflSoers  do  elsewhere, 
fines  and  amercements  and  other  profits  whatsoever  to  be  taken  thereupon  to 
their  own  use. 

Now,  this  is  a  strong  contemporaneous  exposition  of  what  was  meant  by  the 
statute  of  17  Ric.  2,  which  authorized  justices  of  the  peace  to  be  conservatora  and 
to  exercise  like  authority  in  rivers.  It  shews  that  there  was  no  restriction  of  the 
power  of  amending  weirs  to  navigable  waters.  On  the  contrary,  it  is  from  the  sea 
to  the  head  of  the  waters  that  this  police  extends. 

61.  Eliz.  survey  (1577).  In  another  document,  being  an  Elizabethan  snrvey 
on  the  death  of  the  Earl  of  Northumberland,  dated  1577,  referred  to  at  the  heaiv 
ing  of  this  case,  a  memorandum  relating  to  the  honour  of  Cockermouth  stated 
that,  in  the  time  of  Henry,  late  Earl  of  Northtunberland,  uncle  to  the  Earl  that 
now  is,  and  before  that  time  ever  since  until  about  twenty-four  years  i^  last  past, 
the  river  of  Derwent  was  a  free  water,  and  kept  open  in  all  places,  without  cooj^ 
fishgarth,  or  any  other  let,  from  the  sea  or  foot  of  the  said  river  unto  an  old  coop 
or  fishgarth  now  decayed  which  stood  about  Cockermouth  Castle.  And  diligent 
search  was  made  from  time  to  time  by  the  said  Earl,  his  farmers,  w^hether  the  said 
river  were  kept  open  as  aforesaid  or  not ;  and,  if  any  default  were  made  and 
found  in  stricting  or  stopping  thereof,  the  same  was  pulled  down  and  laid  opea  as 
before.  The  which  said  river  is  now  stopped  and  shut  up  with  a  fishgarth  made 
of  late  years  by  Sir  Henry  Curwen,  knight,  to  the  prejudice  of  the  said  Earl,  his 
inheritance,  and  to  the  great  damage  and  loss  of  his  lordship's  tenants  and  farmersi 
as  well  in  the  said  town  of  Cockermouth  as  also  in  Darwent  Fells,  the  Five  Towns, 
and  elsewhere  within  the  precincts  and  limits  of  the  said  honour. 

62.  Old  aut?iorUie8  in  Englith  law.  Such  being  the  statutes  and  the  andent 
documents  which  give  a  legislative  exposition  to  those  statutes,  it  may  be  well  to 
notice  other  authorities  in  the  law.  In  the  Capitula  Itineris,  or  Articles  of  the 
Eyre  (1  Stat.  Realm,  234  a),  two  of  the  pleas  of  the  Orown  were  stated  thus:  ''Of 
those  who  have  set  up  a  warren  on  their  lands  without  warrant  of  our  lord  the 
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King ;  of  those  who  fish  with  kidels  and  weirs."  8ee  also  Fleta.  Nothing  is  said 
about  nayigable  rivers.  Bracton,  who  wrote  in  the  time  of  Henry  8  clearly  lays 
down  that  a  grant  of  an  easement  will  only  be  implied  from  long  possession  that 
is  open,  peaceable,  and  uninterrupted,  which  implies  knowledge  and  ability  to 
interrupt, — **  longus  usus,  nee  per  vim  nee  clam,  neo  precarlo,"  Bract.  222  b. 
And,  in  another  passage  (B.  4,  tit  44)  (which  Fleta,  B.  4,  ch.  27,  tit^  7,  repeats), 
Bracton  gives  as  an  illustration  of  the  law  the  case  of  a  weir  being  set  up  in  a  river 
where  the  owner  had  both  lianks,  and,  though  the  injury  done  to  the  neighbour- 
ing tenements  may  be  damnum  absque  injuria,  and  as  against  mere  private  inte- 
rests oould  not  be  interfered  with,  yet  on  account  of  the  injury  done  to  the  public 
it  shall  be  abated  or  suppressed ;  which  would  seem  to  imply  (for  he  does  not 
hint  at  navigation)  that,  in  non-navigable  rivers,  it  was  well  underetood  at  that 
time  that  a  weir  must  prejudice  the  public,  as  destroying  the  breed  of  migratory 
fish. 

In  Yin.  Abr.  Nuisance,  £.  8,  it  is  said  assize  of  nuisance  lies  for  raising  of  a 
gorce  or  weir  to  intercept  the  course  of  fish  coming  from  the  sea  usque  ad  gurgitem 
meam  supcriorem.  See  also  Fitz.  N.  B.  184  A ;  46  Ass.  9.  In  Yin.  Abr.  (Nui- 
sance^ A.  a.)  it  is  said  that  in  nuisance  for  enhancing  of  a  pool,  the  enhancement 
only  was  to  be  abated,  and  no  more. 

Hale  (de  Jure  Maris),  as  already  stated,  freeing  with  Coke,  says  in  several 
places  that  the  statutes  of  13  £dw.  1  and  13  Ric.  2  and  17  Ric.  2  apply  to  ever}' 
river  wherein  salmon  are,  though  not  to  rivers  which  are  not  salmon  rivers.  And 
Hale  clearly  states  that  all  rivers,  fresh  as  well  as  salt,  are  subject  to  the  servitude 
of  the  public  interest,  as  regards  the  laws  for  conservation  of  the  fish,  thereby 
implying  that  that  matter  is  without  the  pale  of  private  ownership  altogether. 
Thus,  Hale  says  (de  Jure  Maris,  c.  1) :  "  Though  fresh  rivers  are  in  point  of  pro- 
priety as  before  primil  facie  of  a  private  interest,  yet,  as  well  fresh  rivers  as  salt, 
or  such  as  flow  and  reflow,  may  be  under  these  two  servitudes,  or  affected  with 
them,  namely,  one  of  prerogative  belonging  to  the  Eling,  and  another  of  public 
interest  or  belonging  to  the  people  in  general."  Again  (in  ch.  2)  Hale  says :  ^  The 
Grown,  by  an  ancient  right  of  prerogative,  had  a  certain  interest  in  many  fresh 
riverst  even  where  the  sea  does  not  flow  or  reflow,  as  well  as  in  salt  or  arms  of  the 
sea ;"  and  he  says :  **  The  Grown  had  an  interest  of  jurisdiction  In  reference  to 
common  nuisances  in  or  by  rivers,  as,  where  tlie  sewers  were  not  kept,  which 
gave  rise  to  the  commission  of  sewers,  as  well  for  fresh  rivers  as  for  salt.  Yide 
St  28  Hen.  8,  c  5.*'  Now,  we  know  from  Callis  also^  that  the  statute  of  sewers 
was  held,  on  reasoning  which  is  equally  applicable  to  the  conservation  of  fish,  to 
apply  to  all  streams  whatever.  Then  Hale,  in  ch.  5,  after  noticing  the  23rd  chapter 
of  Magna  Gharta  and  some  of  the  statutes  as  to  weirs,  says :  "  But  yet  this  tbat  I 
have  said  must  be  taken  with  this  alloy,  which  I  have  in  part  premised :  1.  That 
this  interest  or  right  in  the  subject  must  be  so  used  as  it  may  not  occasion  a  com- 
mon annoyance  to  passage  of  ships  or  boats,  for  that  is  prohibited  by  the  common 
law  and  these  several  statutes  before  mentioned,  namely,  erecting  new  weirs, 
enhancing  old,  fixing  of  pikes  or  stakes,  and  the  like,  in  order  to  fishing,  for  the 
jus  privatum  that  is  acquired  to  the  subject,  either  by  patent  or  prescription,  must 
not  prejudice  the  jus  publicum  wherewith  public  rivers  or  arms  of  the  sea  are 
affected  for  public  use :  2.  That  the  fishing  that  a  subject  hath'  in  this  or  any 
other  private  or  public  river  or  creek,  fresh  or  salt,  is  subject  to  the  laws  for  the 
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conservation  of  fish  and  fry,  which  are  many.  And  this  gives  me  oocasbn  to 
divert  to  the  examination  of  those  commissions  that  have  been  granted  on  common 
rivers,  commonly  called  commissions  of  conservancy  or  water-hailifis.^ 

Then  he  alludes  to  the  statute  of  1  Eliz.  c  17,  and  the  statutes  of  13  Edw.  1, 
13  Bic.  2, 17  Hie.  2,  clearly  stating  that  the  latter  statutes  applied  to  all  rivers 
**  wherein  salmon  be." 

Therefore  Hale's  authority  confirms  the  view  that  the  right  of  the  subject  to 
close  up  a  river  by  a  weir  without  an  aperture  was  never  recognised,  but  it  was 
subject  to  the  police  of  the  realm. 

63.  Weld  V.  Hornby,    Now,  the  chief  case  on  the  subject  of  weirs  in  non-navi- 
gable rivers  is  Wdd  v.  Eomhy  (7  East,  195,  3  Smith,  244),  where  a  riparian 
owner,  situated  above,  sued  the  owner  of  a  fishing  mill-dam  situated  below,  for 
obstructing  the  passage  of  fish.    Though  neither  of  the  reports  expressly  states  the 
fact,  we  know  the  locality,  and  that  the  site  of  that  weir  is  above  the  tidal  flow, 
and  is  in  non-navigable  water.    In  that  case  it  was  not  necessary  for  the  Court  to 
say  whether  the  weir  was  a  public  nuisance  or  not.    Yet  Lord  EUenborough,  refer- 
ring to  the  statute  1  Geo.  1,  c.  18,  and  Magna  Charta,  and  12  Edw.  4,  said  this : 
*'  And  I  believe  there  does  not  exist  in  Great  Britain  a  single  undisputed  weir,  in 
any  river,  built  entirely  across  the  river.    In  a  case  which  I  happen  to  know,  and 
which  occurred  with  respect  to  a  river  between  England  and  Scotland,  it  was  DOt 
permitted  to  be  contended  for  until  there  was  some  compromise  by  which  the  par- 
ties were  satisfied.    I  happen  also  to  know  from  my  attendance  in  another  place 
that  the  laws  of  Scotland,  which  are  pretty  full  upon  this  subject,  correspond 
nearly  with  the  article  in  Magna  Charta.    At  the  Eden,  where  the  corporation  of 
Carlisle  and  Lord  Lonsdale  have  stells  for  the  catching  of  fish,  it  was  held  that 
the  keeping  of  them  close  day  and  night  was  a  public  nuisance ;  and  Lord  Kenyon 
said  no  man  can  claim  an  estate  in  a  public  nuisance.    When  BuUer,  J.,  came  to 
try  that  cause,  he  admitted  evidence  of  usage,  however,  thinking  that  under  cer- 
tain restrictions  these  stells  might  be  allowed  by  usage."    Now,  though  Lord 
EUenborough's  view  of  the  status  of  a  weir  in  a  non-navigable  river  is  only  a  dic- 
tum, it  is  valuable  because  we  happen  to  know  from  other  cases,  and  from  briefs 
and  opinions  in  those  cases  which  we  have  seen  and  read,  that  he  had  in  the  course 
of  his  practice  at  the  bar  been  several  times  engaged  in  some  of  the  most  noted  of 
this  class  of  cases ;  and  apparently  they  have  been  of  rare  occurrence  in  anyone's 
professional  life.    The  stell  fishery  case  at  Carlisle,  one  of  the  memorable  cases  of 
the  time,  was  apparently  a  standard  illustration  with  Lord  EUenborough ;  and  he 
alludes  to  it  on  another  occasion.    In  Bex  v.  Cross  (3  Camp.  224),  an  indictment 
was  tried  against  a  stage-coach  proprietor,  who  had  an  office  near  Charing  Cross, 
and  kept  his  coaches  standing  in  the  street  too  long,  soliciting  passengers,  and 
taking  in  parcels.    It  was  urged  that  the  practice  had  prevailed  there  ever  since 
the  building  of  Westminster  Bridge.    But  Lord  EUenborough  said  this :  "  Every 
unauthorized  obstruction  of  a  highway,  to  the  annoyance  of  the  King's  subjects,  is 
an  indictable  offence.    Upon  the  evidence  given  I  think  the  defendant  ought 
clearly  to  be  found  guilty.    The  King's  highway  is  not  to  be  used  as  a  stable- 
yard.    It  is  immaterial  how  long  the  practice  may  have  prevailed ;  for  no  length 
of  time  will  legitimate  a  nuisance.    The  stell  fishery  across  the  river  at  Carlisle 
had  been  established  for  a  vast  number  of  years ;  but  Mr.  Justice  Buller  held  tliat 
it  continued  unlawful,  and  gave  judgment  that  it  should  be  abated." 


VOL.  v.] 


TBmiTY  TEKM,  XXXHT  YICT. 


695 


64.  Now,  we  have  seen  oounsers  brief  for  the  losing  party  in  this  stell  case 
referred  to,  but  which  case  is  cot  reported.  We  also  know  the  locus  in  quo.  It 
was  an  action  by  an  upper  riparian  owner  against  the  corporation  of  Carlisle  for 
keeping  a  stell  net,  that  is,  a  net  fastened  to  stakes  across  the  whole  bed  of  the 
river,  which  at  the  place  was  non-navigable,  though  an  attempt  was  made  at  the 
trial  to  prove  it  was  navigable ;  for,  on  one  occasion,  an  adventurous  man  took  a 
small  ressel  over  the  weir  in  a  flood.  The  stells  obstructed  the  fish  passing  up 
the  river  to  the  plaintiff's  lands.  The  corporation  proved  that  they  had  a  grant 
of  the  fishery  in  that  part  of  the  river  from  the  Crown  in  the  time  of  Edward  3, 
that  it  had  been  used  in  the  same  way  as  far  back  as  the  then  living  memory 
could  go ;  and  the  corporation  books  were  produced  shewing  the  rental  paid  for 
the  specific  fishery  for  200  years  back.  Buller,  J.,  first  tried  the  case,  and  seems 
to  have  held  it  a  nuisance,  and  would  not  allow  any  evidence  of  ancient  right. 
But,  on  a  motion  for  a  new  trial.  Lord  Mansfield  said  :  "  I  shall  lean  excessively 
to  support  a  possession  of  400  years  ;**  and  a  new  trial  was  granted.  Heath,  J., 
tried  the  case  on  the  second  occasion ;  and  it  is  true  there  seemed  to  have  been  an 
attempt  to  prove  some  show  of  navigation  at  the  spot.  But  the  judge's  direction 
Avas :  "  No  acquiescence  in  a  nuisance  will  create  a  right ;  it  stands  upon  public 
right ;  nothing  can  be  presumed  in  favour  of  a  nuisance,  because  the  public  arc 
interested."  The  jury  seem  to  have  found  for  the  plaintiff,  and  the  stells  have 
long  disappeared.  It  does  not  appear  that  the  statutes  of  Richard  2  were  cited  in 
that  case,  though  the  statutes  of  Henry  4  and  Henry  6  were. 

65.  American  Law.  The  law  of  America  has  been  well  developed  on  the  sub- 
ject of  fishing- weirs.  Chancellor  Kent  (3  Kent  Com.  411)  says :  *^  The  right  of 
fishery  in  rivers  not  navigable  is  also  subject  to  the  qualification  of  not  being  so 
used  as  to  injure  the  private  rights  of  others ;  and  it  does  not  extend  to  impede 
the  passage  of  fish  up  the  river,  by  means  of  dams  or  other  obstructions.  The 
impediment  was  at  common  law  a  nuisance ;  and  in  Massachusetts  it  subjects  the 
party  creating  it  to  a  penalty  given  by  statute."  And  the  authority  for  this  last 
statement  is  Weld  v.  Hornby  (7  East,  195),  which  contains  the  dictum  of  Lord 
EUenborough  already  referred  to.  That  case  seems  to  have  been  again  and  again 
adopted  by  the  American  courts  without  question,  though  it  was  only  a  dictum, 
as  it  agreed  with  the  principles  of  the  common  law,  apart  from  any  statute. 
Chancellor  Kent  in  another  passage  says  (3  Kent  Com.  418) :  '*  In  rivers  and 
streams  not  navigable  as  tide-waters,  the  owners  of  the  soil  over  which  they  flow 
have  at  common  law,  and  which  common  law  has  been  generally  recognised  in 
the  United  States,  the  exclusive  right  of  fishing  each  on  his  own  side ;  and  such 
right  is  held  subject  to  the  public  use  of  the  water  as  a  highway,  and  to  the  free 
passage  of  fish,  and  in  subordination  to  the  regulations  to  be  prescribed  by  the 
legislature  for  the  general  good."  In  the  state  of  Massachusetts,  a  statute  in  1789 
enacted  that  a  fish  passage  should  be  made  in  all  weirs.  In  1683  a  grant  of  the 
right  to  erect  a  mill- weir  in  a  non-navigable  river  had  been  made  and  enjoyed ; 
and  it  was  held  that  the  statute  applied.  Parsons,  C J.,  said :  *'  Eveiy  owner  of 
a  water-mill  or  dam  holds  it  on  the  condition,  or  perhaps  under  the  limitation, 
that  a  sufiBcient  and  reasonable  passag&-way  shall  be  allowed  for  the  fish.  This 
limitation,  being  for  the  benefit  of  the  public,  is  not  extinguished  by  any  inatten- 
tion or  neglect  in  compelling  the  owner  to  comply  with  it ;  for,  no  laches  can  be 
imputed  to  the  Government,  and  against  it  no  time  runs  so  as  to  bar  its  rights  :* ' 
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Stoughton  v.  Baker  (4  Mass.  522;  Shaw  v.  Cratvford  (10  JoL  236);  Ccmuum" 
wealth  V.  Bugglei  (10  Mass.  391);  CommomveaUh  v.  ChapUn  (5  Pick.  199).  In 
a  later  case,  the  owner  of  a  dam  in  a  non^navigable  river,  which  obstructed  the 
passage  of  fish,  was  indicted  for  nuisance.  But  the  dam  had  been  made,  before 
the  statute  passed,  under  a  patent  which  was  held  by  the  Court  to  have  oonferred 
the  absolute  right  to  erect  tho  dam  as  high  as  the  patentee  pleased  without  any 
restriction ;  and  on  that  ground,  though  otherwise  recognising  Stoughton  v.  Baker, 
the  Court  held  that  the  owner  of  this  dam  was  not  affected  by  the  statute,  or,  if  he 
was,  then  that  the  statute  was  void :  The  PeopU  v.  Plait  (17  Job.  195  (1819)  ). 
In  many  of  the  states  of  America,  mills,  being  expressly  authorized  and  en- 
couraged by  statute,  are  on  a  higher  footing  than  in  this  country,  where  they 
grow  up  at  common  law  by  consent  of  the  owners  of  the  land  immediately 
aifected  by  the  milling  easement.  Yet,  the  American  courts  have  held  that, 
unless  the  milling  privilege  was  granted  absolutely  before  any  statutory  restriction 
was  declared,  the  weirs  are  subject  to  the  general  regulations  from  time  to  time 
made  by  the  l^slature;  and  prescription  is  not  allowed  to  encroach  on  the 
public  interest,  or  to  be  set  up  against  the  right  of  eminent  domain :  Oomimm* 
wealth  V.  Upton  (6  Gray,  473)  ;  People  v.  Cunningham  (1  Denio,  524) ;  Mills  v. 
HaU  (9  Wendell,  315) ;  Ifyde  v.  BusseU  (2  Cush.  251)  ;  OommontoeaUh  v.  Jiger 
(7  Cush.  53). 

66.  If  weir  is  an  easement.  But  let  us  assume  now  that  all  the  statutes  rehit- 
ing  to  weirs  which  destroy  the  breed  of  salmon  are  mere  works  of  the  imagination, 
not  meant  to  be  enforced,  and  which  any  person  could  violate  with  impunity, 
then  arises  the  question  what  is  the  status  or  legal  denomination  of  such  a  right 
as  that  of  maintaining  a  fishing-weir  in  a  non-navigable  river  ?  Is  it  within  the 
category  of  easements,  and,  if  so,  is  it  within  the  Prescription  Act? 

67.  What  is  an  ea^ment.  What  is  an  easement  ?  It  is  a  right  to  do  some- 
thing either  on  one*s  own  land  or  on  a  neighbour's  land,  the  immediate  effect  of 
which  is  to  restrict  or  burden  the  neighbour's  ownership  of  his  land.  It  is  a  right 
over  and  above  the  ownership  of  land  in  the  dominant  owner,  and  a  right  subtracted 
from  the  ownership  of  the  land  in  the  servient  owner.  Thus,  if  the  owner  of  close 
A.  has  a  right  of  way  over  close  B.,  this  right  is  held  as  additional  to  the  ordinary 
rights  of  ownership  in  close  A.,  and  correlatively  it  is  so  much  subtracted  from  the 
ownership  of  close  B.  What  it  amounts  to  is  this,  that  A.  would  have  a  right 
of  action  against  B.  for  obstructing  A.  while  using  the  way  or  for  ploughing  up 
or  otherwise  using  his  land  so  as  to  interfere  with  A.'s  right  of  way  on  such  land. 
The  question  whether  the  right  to  maintain  a  fishing- weir  across  a  non-navigable 
river  is  an  easement  burdening  all  the  other  riparian  ownerships  will  not  be 
solved  by  assuming  without  examination  that  it  is  an  easement,  but  by  considering 
whether  it  has  the  characteristics  of  an  easement.  We  must  proceed  analytically 
by  first  comparing  their  respective  qualities  and  effects,  before  we  can  decide  to 
what  category  of  the  law  this  right  belongs. 

68.  Easements  created  bg  grant.  The  first  characteristic  of  an  easement  is 
that  it  is  solely  and  exclusively  created  by  grant.  Before  the  dominant  owner  of 
close  A.  can  acquire  such  a  right  over  close  B.  he  must  have  obtained  a  grant  of 
the  same  from  the  owner  of  close  B.,  who  alone  has  power  to  give  away  what 
must,  according  to  the  common  law,  have  been  onoe  part  of  his  ownership.  It  is 
often  said  that  an  easement  may  be  created  either  by  grant  or  by  prescription,  the 
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latter  consisting  in  *long  user  and  enjoyment ;  but  in  reality  there  is  only  one 
mode  of  its  creation,  namely,  by  grant,  for  prescription  is  merely  the  evidence  of, 
or  a  mode  of  proving  the  grant.  Inasmuch  as  these  rights  are  seldom  created  by 
an  express  grant,  the  law  allows  an  easy  mode  of  proving  or  implying  some  grant 
now  lost,  the  grant  being  implied  from  a  certain  kind  of  user.  But  it  has  always 
been  the  law,  and  is  now  the  law,  that,  if  the  right  is  not  capable  of  being  tlie 
subject  of  a  grant,  or  has  been  used  in  such  a  manner  that  a  grant  could  not  be 
reasonably* iniplied,  then  it  cannot  be  proved  by  prescription. 

69.  Freseripiion  Act.  Moreover,  the  Prescription  Act  does  not  change  the 
previous  law  even  as  to  those  easements  included  within  it  with  regard  to  the 
following  particulars : — 

An  easement  is  a  definite  and  known  restriction  on  the  servient  o^vner,  the 
effects  of  which  restriction  are  patent  and  obvious  to  such  servient  owner,  and 
involve  such  a  claim  as  a  servient  owner  or  his  predecessor  was  capable  of  grant* 
ing,  and  such  as  it  is  reasonable  in  the  particular  circumstances  and  from  long 
subsisting  relations  between  the  properties  to  presume ;  and  a  right  which  the 
servient  owner  must  be  taken  to  have  known  to  exist  and  be  claimed,  and  which 
such  owner  had  the  ready  means  of  interrupting  by  some  reasonable  and  inex- 
pensive means,  as  well  as  by  action. 

70.  Before  the  Prescription  Act,  2  &  3  Wm.  4,  c.  71,  the  rule  was,  that  an  ease* 
meat,  if  legally  acquired,  otherwise  than  by  express  grant,  was  presumed  to  have 
existed  before  the  time  of  legal  memory,  i.e.  before  1  Bio.  1, 1189 ;  and  hence,  if 
the  servient  owner  could  prove  that  the  alleged  easement  had  been  first  used 
or  was  non*existent  in  any  part  of  that  long  time,  the  claim  to  such  easement  was 
effectually  defeated.  That  law  still  exists,  except  as  to  those  easements  which  are 
included  in  the  Prescription  Act ;  and  many  easements  are  not  so  included.  The 
Prescription  Act  deals  only  with  a  select  class  of  such  easements,  or  quasi  ease- 
ments. Thus,  easements  in  gross  are  not  within  the  Prescription  Act,  which  only 
deals  with  easements  as  between  the  owner  of  a  dominant  tenement  and  the  owner 
of  a  servient  tenement :  Shutileworth  v.  Le  Fleming  (19  C.  B.  (N.  S.)  687 ;  34 
L.  J.  (C.P.)  809). 

So  it  has  been  settled  that  negative  easements  are  not  within  the  Prescription 
Act,  which  only  deals  with  easements  which  are  used  in  and  upon  the  servient 
tenement,  and  are  capable  of  interruption  by  the  owner  of  the  servient  tenement : 
Wetb  V.  Bird  (10  C.  B.  (N.  S.)  268 ;  13  C.  B.  (N.  S.)  841 ;  31  L.  J.  (C.P.) 
335 ;  Murgatroyd  v.  Robineon  (7  E.  &  B.  391). 

And  lastly,  prescription,  either  before  or  since  the  Prescription  Act,  cannot 
apply  to  a  right  which  has  been  expressly  prohibited  by  statute,  unless  the  grant 
be  presumed  to  have  been  made  before  such  statute  was  passed.  Kor  can  such 
right  bo  claimed  against  the  public,  if  it  directly  operate  as  a  nuisance  to  a  public 
right  or  franchise. 

Now,  a  weir  crossing  the  non-navigable  part  of  the  river,  and  stopping  the  fish 
from  going  up  to  spawn,  operates  just  as  fatally  and  directly  in  obstructing  the 
public  franchise  of  fishing  in  the  estuary  as  if  the  structure  were  erected  in  the 
estuary  itself.  And  one  question  will  be  whether  it  makes  any  difference  that 
the  weir,  instead  of  being  erected  witiiin  the  area  where  fishermen  exercise  their 
calling,  is  erected  a  little  out  of  this  area,  bat  sufliciently  near  to  operate  as  an 
obstruction. 
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1870  71.  EoMment  implita  aet^vieni  teniment.     Kow,  the  first  dmracteristic  of  an 

-  easement,  unless  it  is  on  easement  in  grossk  which  we  need  not  stop  to  notice,  b 
that  there  must  he  a  dotniDant  and  a  servient  tenement.  The  tenement  on  which 
the  weir  is  erected  mnst  in  th&t  view  he  the  dominant  tenement,  and  each  and  all 
of  the  lands  ahove  as  far  as  salmon  go,  and  helow  the  weir  as  far  as  the  tidal  limits 
mnst  he  servient  tenements  respectiTely.  This  mast  fdlow  as  a  neoessarj  oon- 
sequence.  But  then  there  is  the  puhlic  who  fish  in  the  estnaiy,  and  whose  pablic 
franchise  is  jost  as  much  ohstmcted  in  their  part  of  the  river  as  the  right  of  eadi 
riparian  owner  to  catch  fish  within  the  area  of  his  own  land  is  in  his  part  of  the 
river.  Tet  no  one  can  contend  that  the  estuary  is  a  servient  tenement,  or  that 
any  grant  can  be  presumed  from  the  public  Nothing  that  has  taken  plaoe  since 
legal  memory,  or  at  least  since  the  statute  of  12  £dw.  4,  if  that  statute  applies,  can 
possibly  be  held  legally  to  have  authorized  any  encroachment  on  this  public  ri^t 
of  fishery ;  for,  the  public  right  to  fish  is  quite  as  old  and  inalienable  a  franchise 
as  that  of  navigation,  or  of  passage  along  a  way  which  has  been  once  created  a 
highway. 

72.  Etuement  implies  coniiguify.  Another  usual  characteristic  of  an  easement 
is  the  vicinity  of  the  dominant  and  the  servient  tenements.  Here  ^ain  a  remark* 
able  anomaly  exists,  if  a  fishing-weir  is  to  be  deemed  an  easement.  The  servient 
tenement  may  be  a  hundred  miles  from  the  dominant  tenement,  for  each  riparian 
owner  at  the  highest  point  of  the  river  frequented  by  salmon  must  be  in  the  rela- 
tion of  a  servient  owner  to  the  owner  of  the  weir.  Now,  the  viciiuty  or  conti- 
guity of  the  tenements  is  generally  the  main  ingredient  for  furnishing  the  means 
of  inferring  a  grant.  The  theory  of  easements,  where  no  express  grant  exists,  is, 
that  the  alleged  dominant  owner  has  constantly,  in  the  fiioe  of  or  before  the  eyes 
of  the  servient  owner,  been  using  on  his  own  property,  or  exercising  as  of  right  on 
the  servient  owner's  property,  something  injurious  to  or  inocxnpatible  with  the 
entire  ownership  of  the  servient  tenement,  which  he  (the  dominant  owner)  would 
not  be  entitled  to  do  unless  he  had  the  assent  of  the  servient  owner ;  and  it  is  on 
the  strength  of  this  open,  visible,  known  exereise  of  a  possible  inconsistent  right 
that  the  inference  of  a  grant  is  made ;  it  being  inferred  that  otherwise  the  conduct 
of  the  parties  would  be  incomprehensible.  But  the  effects  of  this  non-contiguity 
come  also  under  another  head,  namely,  means  of  knowledge,  which  vrill  be  noticed 
hereafter.    (See  post,  §  81.) 

73.  Easement  a  definite  restriction.  Another  characteristic  of  an  easement  is 
that  it  is  a  definite  and  known  restriction  on  the  servient  owner,  such  as  is  patent 
and  obvious.  This,  in  other  wends,  implies  that  the  servient  owner  knows,  or  has 
the  ready  means  of  knowing,  precisely  how  his  land  is  injuriously  affected  by  the 
alleged  easement  This  is  true  of  all  easements  known  to  the  law,  both  affirma- 
tive and  negative.  In  the  case  of  an  easement  of  way,  the  servient  owner,  being 
reasonably  presumed  to  know  what  goes  on  upon  the  surface  of  his  own  land 
(though  even  that  may  be  an  element  of  difficulty),  sees  day  by  day  the  dominant 
owner  walking  or  driving  orer  it.  A  right  of  way  is  a  definite  known  injury  to 
the  servient  tenement,  the  length  and  breadth  of  which  the  servient  owner  can 
see  and  estimate  without  trouble.  So,  in  the  common  milling  easement  of  flood- 
ing a  neighbour's  lands,  or  diverting  the  water  from  his  lands,  both  are  known» 
visible,  and  definite  injuries.  So  again,  as  to  the  negative  easement  of  window- 
light.    The  dominant  owner's  house  is  built  close  to  the  boundary  of  the  servient 
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owner's  land,  and  the  latter  can  see  standing  before  him  day  by  day  the  length  and 
breadth  of  the  ultimate  injury  this  neighbour's  bouse  vrilL  do  to  his  own  land  if  • 
the  neighbour's  light  is  allowed  to  ripen  into  an  easement.  So,  as  to  all  other 
easements,  they  are  definite,  visible,  and  easily-known  burdens  or  restrictions  on 
the  ownership.  Now,  many  rights  have  been  lately  rejected  from  the  category  of 
easements  simply^and  solely  because  it  was  impossible  to  define  the  precise  way  in 
which  the  alleged  easement  affected  the  servient  tenement 

74.  Chasemore  v,  BicJtarda,  The  most  notable  instance  of  this  was  in  Chase' 
more  y.  Richards  (7  H.  L.  349),  where  a  miller  brought  an  action  against  a  neigh* 
bouring  owner  for  digging  in  his  (the  owner's)  own  land,  and  intercepting  the 
underground  water  that  percolated  through  the  strata  of  such  land  into  the  river, 
and  so  swelled  its  volume  and  kept  the  mill  going.  The  mill  was  an  ancient  mill, 
and  may  have  existed  centuries,  and  had  acquired  what  is  called  the  ordinary 
milling  easement.  The  miller  complained  that  he  had  a  good  title  to  this  mill 
against  all  the  world,  and  had  an  easement  over  all  the  lands  through  which  the 
water  percolated  into  the  river.  There  was  no  doubt  that  the  relation  of  cause 
and  effect  existed  between  the  digging  of  wells  and  the  reduction  of  the  volume 
of  water  which  from  time  immemorial  he  had  used  for  his  mill.  Yet  the  courts 
decided  that  he  had  no  such  easement  against  owners  of  riparian  lands,  because  it 
was  impossible  for  owners  to  tell  from  looking  at  the  surface  of  their  lands  whether 
water  percolated  underneath  them  or  not,  and  so  that  it  was  too  uncertain  and  in- 
definite a  thing  to  operate  as  any  restriction  on  the  natural  right  Of  a  freeholder  to 
dig  in  his  own  lands  as  deep  as  he  pleased.  That  case  went  through  all  the  courts 
to  the  House  of  Lords,  and  is  one  of  the  leading  authorities  on  the  law  of  running 
as  well  as  of  underground  water.  And  it  shews  that,  let  a  mill  be  as  ancient  as 
legal  memory,  still,  before  the  miller  can  cany  his  easement  beyond  the  common 
milling  easement,  he  must  prove  that  the  owner  whose  right  of  ownership  he  seeks 
to  restrain  was  aware  of  some  definite  and  easily  ascertainable  effect  on  his  own 
land  which  resulted  from  the  use  of  the  mill. 

In  that  case  of  Chcaemore  v.  Richards  (7  H.  L«  370),  Wightman,  J.,  said :  "  Any 
such  right  against  another,  founded  upon  length  of  enjoyment,  is  supposed  to  have 
originated  in  some  grant  which  is  presumed  from  the  owner  of  what  is  called  the 
servient  tenement ;  but,  what  grant  can  be  presumed  in  the  case  of  percolating 
waters,  depending  upon  the  quantity  of  rain  falling,  or  the  natural  moisture  of  the 
soil,  and  in  the  absence  of  any  visible  means  of  knowing  to  what  extant,  if  at' all, 
the  enjoyment  of  the  plaintiff's  mill  would  be  affected  by  any  water  percolating  in 
and  out  of  the  defendant's  or  any  other  land  ?  The  presumption  of  a  grant  only 
arises  where  the  person  against  whom  it  is  to  be  raised  might  have  prevented  the 
exercise  of  the  subject  of  the  presumed  grant ;  but,  how  could  he  prevent  or  stop 
the  percolation  of  water?"  Li  the  same  case  Lord  Wensleydale  said  (p.  385): 
''As  to  that  part  of  Mr.  Justice  Coleridge's  opinion  in  which  he  relies  on  the  pos- 
session of  the  mill  for  thirty  or  sixty  years,  I  think  he  is  wrong.  I  do  not  think 
that  the  principle  on  which  prescription  rests  can  be  applied ;  it  has  not  been 
with  the  permission  of  the  proprietor  of  the  land  that  the  streams  have  flowed  into 
the  river  for  twenty  years  or  upwards :  Qui  non  prohibet  quod  prohibere  potest, 
assentire  videtur.  But,  how  here  could  he  prevent  it  ?  He  could  not  bring  an 
action  against  the  adjoining  proprietor :  he  could  not  be  bound  to  dig  a  deep  trench 
in  his  own  land  to  cut  off  the  supplies  of  water,  in  order  to  indicate  his  dissent 
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It  is  going  very  far  to  say  that  a  man  must  be  at  tlie  expenss  of  pfotting  up  a 
screen  to  window  lights  to  prevent  a  title  being  gained  by  twenty  yean'  enjc^ment 
of  light  passing  through  a  window.  But  this  case  would  go  very  far  beyond  that 
I  think  that  the  enjoyment  of  the  right  to  these  natural  streams  cannot  be  sap- 
ported  by  any  length  of  user,  if  it  does  not  belong  of  natural  right  to  the  pbinttfL" 

75.  JBasement  impUes  easy  mode  of  irUerruption.  Another  charactenstic  of  an 
easement  is,  that  the  servient  owner  has  some  ready  and  easy  or  inexpensive  means 
of  gaarding  himsdf  against  the  burden  sought  to  be  imposed  on  him  by  the 
dominsnt  owner.  In  WM  v.  Bird  (10  C.  B.  (N.  S.)  288 ;  13  C.  B.  (N.  S.)  841 ; 
31 L.  J.  (G.P.)  335)  Erie,  CJ*.,  says :  <*  I  am  dearly  of  opinicm  that  the  Prescriptioa 
Act,  2  ds  3  Wm.  4,  c.  71,  s.  2,  was  meant  to  include  only  such  easements  upon  or 
over  the  surfaee  of  the  servient  tenement  as  are  susceptible  of  interraption  by  the 
owner  of  such  servient  tenement,  so  as  to  prevent  the  enjoyment  on  the  part  of 
the  owner  of  the  dominant  tenement  from  ripening  into  a  right.**  And  in  the  same 
case  WiUes,  J.,  said :  ^  In  general,  a  man  cannot  establid^  a  right  by  lapse  of  time 
and  acquiescence  against  his  neighbour,  unless  he  shews  that  the  party  agsinflt 
whom  the  right  is  acquired  might  have  brought  an  action  or  done  some  act  to 
put  a  stop  to  the  claim  without  an  unreasonable  waste  of  labour  and  expense." 

Now,  WM  V.  Bird  was  the  case  of  a  man  who  was  owner  of  a  windmilL  The 
owners  of  the  lands  near  it  b^an  to  build  high  houses,  and  these  houses  took  the 
ivind  out  of  the  sails  of  the  mill,  and  he  relied  upon  the  easement  which  he  said 
he  had  acquired,  inasmuch  as  he  had  uninterruptedly  used  this  mill  twenty  years 
and  upwards.  Erie,  C.  J.,  says,  and  his  words  and  illustrations  are  important  as 
closely  analogous  to  the  present  case  of  a  fishing*weir :  '*  Is  this  a  claim  to  an 
easement  to  be  enjoyed  or  derived  ufon,  over,  or  from  any  land,  within  the  mean- 
ing of  the  2nd  section  of  the  Prescription  Act,  2  d?  3  Wm.  4,  c.  71  ?  It  appears 
to  me  that  this  section  was  not  intended  to  give  a  right  after  twenty  years  to  every 
sort  of  enjoyment  which  may  be  classed  under  the  general  term  easement ;  but 
that  it  was  meant  to  apply  only  to  the  two  descriptionB  of  easement  thwdn 
specified,  namely,  the  right  to  a  way  or  watercourse  which  may  be  enjoyed  or 
derived  upon,  over,  or  firom  any  land  or  vmter.  I  do  not  think  tlie  passage  ci  air 
over  the  land  of  another  was  or  could  have  been  contemplated  by  the  legislatiire 
when  framing  that  section.  They  evidently  intended  ft  to  apply  only  to  the  exer- 
cise of  such  rights  upon  or  over  the  surface  of  the  servient  tenement  as  might  be 
interrupted  by  the  owner  if  the  right  were  disputed.  It  is  clear  to  my  mind  that 
that  was  the  intention  of  the  legishiture,  because  the  section  provides  that  the  claim 
shall  not  be  defeated  where  there  has  been  actual  enjoyment  for  the  period  men- 
tioned *  without  interruption.'  I  am  at  a  loss  to  conceive  what  would  be  an  inter- 
ruption  of  such  a  right  as  is  here  claimed.  In  the  case  of  a  way,  the  exerdse  or 
enjoyment  of  the  right  may  be  interrupted  by  the  erection  of  a  gate  or  other 
impediment.  So  of  the  analogous  right  to  water.  8o,  a  claim  to  lights  may  he 
obstructed  or  interrupted  by  the  erection  of  a  boarding  or  other  screen  by  the 
owner  of  the  servient  tenement.  But  I  am  utterly  unable  to  see  how  the  access  of 
currents  of  wind  and  air  to  a  mill,  which  is  necessarily  so  constructed  as  to  present 
its  face  to  whatever  quarter  the  wind  may  blow  from,  could  possibly  be  interrupted. 
Suppose  the  same  individual  to  be  the  owner  of  all  the  land  round  the  mill  be- 
yond a  radius  of  twenty  or  twenty-five  yards,  must  he,  in  order  to  preveat  the 
acquisition  of  a  right  by  the  owner  of  the  mill,  build  a  wall  all  round  it?   Here 
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there  is  neither  grant  nor  prescription  to  sustain  the  claim ;  nor  does  it,  as  I 
conceive,  come  within  the  statute.  A  grant  of  such  an  easement  as  this  would 
operate  as  a  prohihition,  to  a  most  formidable  extent,  to  the  owners  of  the  ad- 
joining lands,  especially  in  the  neighbourhood  of  a  growing  town." 

And  in  the  same  case  Willes,  J.,  said :  ''If  any  right  here  exists,  it  must  be 
founded  upon  Lord  Tenterden's  Act ;  and,  for  the  reasons  given  by  my  lord  (Eric, 
GJ^Oy  I  think  that  statute  is  inapplicable.  Light  stands  upon  peculiar  grounds. 
That  which  is  claimed  here  amounts  to  neither  more  nor  less  than  this,  that  a 
pexBon  having  a  pieoe  of  ground  and  building  a  windmill  upon  it,  acquires  by 
twenty  years'  enjoyment  a  right  to  prevent  the  proprietors  of  all  the  surrounding 
land  from  building  upon  it,  if  by  so  doing  the  free  acoesa  of  the  wind  from  any 
quarter  should  be  impeded  or  obstructed.  It  is  impossible  to  see  how  the  ad* 
joining  owners  could  prevent  the  acquisition  of  such  a  right  except  by  combining 
together  to  build  a  circular  wall  round  the  mill  within  twenty  years.  It  would  be 
absurd  to  hold  that  men's  rights  are  to  be  made  dependent  on  anything  so  in- 
ocMiYenient  and  impracticable.''  And  Wightman,  J*,  in  the  Court  of  Error  (18 
C.  B.  (N.  S.)  842),  adds :  "  In  the  present  case  it  would  be  practically  so  difficulty 
even  if  not  absolutely  impossible,  to  interfere  with  or  prevent  the  exercise  of  the 
right  claimed,  subject  as  it  must  be  to  so  much  variation  and  uncertainty,  that 
we  think  it  clear  that  no  presumption  of  a  grant  or  easement  in  the  nature  of  a 
grant  can  be  raised  from  the  non-interruption  of  the  exercise  of  what  is  called  a 
right  by  the  person  against  whom  it  is  claimed  as  a  non-interruption  by  one  who 
might  prevent  or  interrupt  it." 

76.  To  the  same  effect  is  the  decision  in  ArkwrigU  v.  QtU  (5  M.  &  W.  203), 
where  Lord  Abinger,  C.6.,  said  (p.  232),  in  reference  to  a  claim  of  servitude  over 
a  certain  mine:  "How  can  it  be  supposed  that  the  mine-owners  could  have 
meant  to  burthen  themselves  with  such  a  servitude  so  destructive  to  their  in- 
terests, and  what  is  there  to  raise  an  inference  of  such  an  intention  ?  The  mine- 
owner  (ie.  the  alleged  servient  owner)  could  not  bring  any  action  against  the 
person  using  the  stream  of  water,  so  that  the  omission  to  bring  an  action  could 
afford  no  argument  in  favour  of  the  presumption  of  a  grant ;  nor  could  he  prevent 
the  enjoyment  of  that  stream  of  water  by  any  act  of  his,  except  by  at  onoe 
making  a  sough  at  a  lower  level,  and  thus  taking  away  the  water  entirely ;  a 
course  so  expensive  and  inconvenient  that  it  would  be  very  unreasonable,  and  a 
very  improper  extension  of  the  principle  applied  to  the  caseof  lights,  to  infer  fvom 
the  abstinence  from  such  an  act  an  intention  to  grant  the  use  of  the  water  in  per- 
petuity as  a  matter  of  right.  .  •  •  The  whole  purview  of  the  Prescription  Act, 
2  &  3  Wm.  4*  a  71,  shews  that  it  applies  only  to  such  rights  as  would  before 
the  Act  have  been  acquired  by  the  presumption  of  a  grant,  from  long  user.  The 
Act  expressly  requires  enjoyment  for  different  periods  without  interruption,  and 
therefore  necessarily  imports  such  an  user  as  could  be  interrupted  by  some  one 
capable  of  resisting  the  claim ;  and  it  also  requires  it  to  be  of  right.  But  this  was 
incapable  of  interruption  by  any  reasonable  mode,  and  as  against  them  (i.e.  the 
alleged  servient  owners)  it  was  not  of  right." 

77.  In  another  case  of  Partridge  v.  Scott  (3  M.  &  W.  220,  229),  Alderson,  B., 
said :  **  If  the  kw  stood  as  it  did  before  Lord  Tcnterden's  Act,  2  &  3  Wm.  4, 
c.  71,  8,  2,  we  should  say  that  such  a  grant  (of  easement  of  support  to  laud) 
ought  not  to  be  inferred  from  any  Upse  of  time  short  of  twenty  years  after  the 
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defendants  (the  servient  owners)  might  have  been  or  were  fully  aware  of  the 
facts.  And,  even  since  that  Act^  the  lapse  of  time  nnder  these  peculiar  dream- 
stances  would  probably  make  no  difference.  For,  the  proper  construction  of  that 
Act  requires  that  the  easement  should  have  been  enjoyed  for  twenty  years  under 
a  claim  of  right.  Hare,  neither  party  was  acquainted  with  the  fsict  that  the  ease- 
ment was  actually  used  at  all ;  for,  neither  party  knew  of  the  excavation  below 
the  house.  We  should  probably,  therefore,  have  been  of  opinion  that  there  was 
no  user  of  the  easement  under  a  claim  of  right,  and  that  Lord  Tenterden's  Act 
therefore  would  not  apply  to  a  case  like  this.  However,  the  facts  of  this  spedal 
case  do  not  raise  that  point." 

78.  In  Staffordshire  Canal  Company  v.  Birmingham  Canal  (Law  Bep.  1 H.  L. 
254),  Lord  Chelmsford,  L.C.,  says :  "  The  2nd  section  of  the  Prescription  Act, 
2  &  3  Wm.  4,  c.  71,  applies  to  a  claim  to  the  use  of  water,  which  may  be  law- 
fully made  at  the  common  law  by  custom,  prescription,  or  grant  Qostom  and  pre- 
scription are  here  out  of  the  question ;  and,  if  the  respondents  oould  not  have 
granted  the  use  of  the  water  to  the  appellants,  the  Act  is  wholly  inapplicable.  To 
impose  such  a  servitude  upon  the  water  in  their  canal  as  that  contended  for  by  the 
appellants,  would  have  been  ultr&  vires  of  the  respondents,  and  consequently 
length  [of  user  oould  never  confer  an  indefeasible  claim  upon  the  appellants 
under  the  Prescription  Act,  as  no  grant  of  the  use  of  the  water  oonld  have  been 
lawfully  made  by  the  respondents."  Lord  Cranworth  in  the  same  case  observed 
(p.  273) :  "  I  do  not  think  that  the  facts  of  this  case  would  justify  a  jury  in  pre- 
suming a  grant,  even  if  the  respondents'  canal  had  been  private  property,  subject 
to  no  statutable  duty.  Such  presumptions  are  made  when  without  them  enjoy- 
ment long  oontinued  or  acquiesced  in  cannot  be  reasonably  accounted  for ;  but  here 
there  is  no  occasion  for  any  presumption  whatever."  And  Lord  Westbnry  said 
(p.  278) :  **  If  the  Prescription  Act  had  been  at  all  applicable,  it  would  be  incam- 
bent  on  the  appellants  to  prove  that  the  right  founded  on  the  claim  by  user 
might,  at  the  beginning  of  or  during  that  user,  have  been  lawfully  granted  to  them 
by  the  resiwndents." 

79.  Easement  miist  he  reasonable.  Another  characteristic  of  an  easement  is  that 
it  must  be  reasonable.  This  is  said  to  be  common  as  well  to  easements  and  costoms 
as  to  profits  a  prendre.  An  instance  of  the  last  is  to  be  found  in  Bailey  v.  Stepheta 
(12  C.  B.  (N.  S.)  91 ;  31 L.  J.  (C.P.)  226).  The  doctrine  was  authoritatively  re- 
viewed and  commented  on  recently  in  the  House  of  Lords ;  and,  though  the  case  was 
one  of  custom  of  a  copyholder  in  a  manor  to  dig  clay  on  the  copyhold  estate,  and  not 
an  easement,  yet  in  this  respect,  namely,  that  reasonableness  is  an  ingredient,  both 
rights  are  alike.  Lord  Cranworth,  in  Marquis  of  Salisbury  v.  OladsUme  (9  H.  L.  692, 
702),  said :  '*  This  is  not  a  custom  by  which  any  person  is  affected  besides  the  lord 
and  the  particular  tenant  insisting  on  it.  It  is  not  like  the  custom  pleaded  in  Broad- 
hent  V.  Wilks  (Willes,  360),  a  custom  to  lay  coals  to  an  indefinite  extent  and  for  an 
indefinite  time  on  the  lands  of  other  copyholders,  whereby  their  lands  might  be 
made  practically  useless,  although  they  would  still  be  liable  to  pay  their  rents  and 
perform  their  stipulated  services  to  the  lord.  Nor  is  it  a  custom  like  that  set  up  by 
the  copyholders  in  Wilson  v.  WiUes  (7  East,  121),  namely,  a  custom  to  take  tarf 
in  an  unlimited  quantity  from  the  common  for  the  improvement  of  their  copyhold 
tenements,  under  which  the  rights  of  the  other  copyholders  in  the  common  wigt^t 
be  totally  destroyed.    Nor  is  it  a  custom  like  that  insisted  on  by  the  lord  in  SiUon 
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T.  GranvUle  (5  Q.  B.  701),  which  would  have  enabled  the  lord  to  imdermine  the 
houses  of  the  copyholders,  and,  without  any  notice  to  them,  to  cause  their  houses  to 
fail  and  crush  those  residing  in  them,  and  that  without  making  them  any  compen- 
sation. The  custom  here  insisted  on  is  one  which  affects  no  one  except  the  lord 
and  the  tenant  insisting  on  the  custom ;  and  I  can  see  no  ground  for  holding  that 
it  was  impossible  or  even  improbable  that  it  might  have  been  the  result  of  arrange- 
ments between  the  lord  and  his  tenants  before  ttie  time  of  legal  memory."  And 
one  of  Lord  Wensleydale's  remarks  in  the  same  case  is  this :  '*  When  tliere  is  no 
express  grant,  but  one  which  is  sought  to  be  implied  by  usage,  as  a  custom  is,  it 
is  a  condition  required  by  law  that  the  custom  should  not  be  unreasonable,  other- 
wise the  prevalence  of  the  use  is  to  be  referred  to  the  ignorance  or  carelessness  of 
those  whose  property  is  affected  by  its  exercise,  rather  than  to  a  grant.** 

80.  Easement  as  against  public.  Again,  all  public  nuisances  are  caused  by 
something  done  on  private  property,  there  being,  strictly  speaking,  no  other  place 
where  nuisances  can  be  created,  as  all  the  real  property  in  this  country  is  vested  in 
49ome  individual  or  corporation,  and  the  public  qua  public  having  nothing  but  certain 
rights  of  passage  over  parts  of  such  property.  A  right  of  navigation  can  in  general 
be  obstructed  only  by  something  erected  in  the  navigable  water,  presenting  some 
physical  obstacle ;  but  the  other  public  franchise,  that  of  fishing,  which  is  a  public 
right  of  the  same  kind  and  of  almost  equal  value,  may  be  obstructed,  not  merely 
by  things  done  within  the  area  of  the  public  fishery,  but  by  something  done 
beyond  the  area,  in  private  waters  communicating  with  such  area.  Now,  the  only 
legal  way  by  which  the  public  could  have  been  excluded  from  fiishing  in  an 
cstuaiy  is  by  some  grant  of  the  Crown  made  previous  to  Magna  Charta,  taking 
away  the  public  fishery,  converting  it  into  a  several  fishery,  and  granting  it  to 
some  individual.  If,  then,  the  erecting  of  a  weir  in  the  non-navigable  part  of  a 
river,  which  obstructs  the  passage  of  fish,  and  so  annihilates  the  breed  of  fish,  and 
causes  the  fishery  to  be  useless  to  the  public,  inasmuch  as  it  prevents  fish  being  in 
the  area  of  the  public  fishery,  the  effecb  is  precisely  the  same  as  if  the  public  were 
excluded  altogether  from  entering  the  area.  They  may  spread  their  nets,  but  if,  by 
someihii^  done  further  up  the  river  by  a  riparian  owner,  or  by  the  whole  com- 
bined college  of  riparian  owners,  no  fish  are  allowed  to  come,  the  public  may  as 
well  cast  their  nets  on  the  dry  land.  Their  franchise  is  destroyed  in  the  one  way 
as  effectually  as  in  the  other.  It  would  be  a  strange  restdt,  therefore,  if  the  public 
could  only  be  excluded  from  fishing  in  an  estnaty  by  a  grant  of  the  Crown  made 
before  Magna  Charta,  and  yet  that  the  same  fishery  could  be  made  utterly  useless 
to  them  and  extinguished  by  a  riparian  owner  against  whom  the  public  have  no 
redress.  This  only  shews  the  absurd  consequences  to  which  the  doctrine  leads, 
that  a  fishing-weir  or  any  other  weir  which  obstructs  the  passage  and  so  extin- 
guishes the  breed  of  migratory  fish  is  a  mere  common  easement,  like  a  right  of 
way  or  a  right  of  light  as  between  the  owners  of  two  neighbouring  doses. 

As  between  A.  and  B.,  the  owners  of  two  adjoining  closes,  whether  A.  has  or 
has  not  a  right  of  way  over  B/s  close,  or  B.  has  a  right  of  window-light  over  A/s 
dose,  cannot  in  any  shape  or  form  concern  the  public,  who  are  as  well  off  whether 
A.  and  B.  have  settled  between  each  other  or  not  the  mutual  enjoyment  of  their 
fields  and  houses  in  whatever  way  they  please.  But  it  is  an  entirely  different 
thing  to  the  public  when  A.  has  erected  a  fishing-weir  on  his  part  of  the  river ; 
and,  whether  B.  has  assented  to  A.*8  so  doing  or  not  cannot  in  any  way  bind 
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the  public,  or  be  allowed  to  prejudice  the  public.    The  two  rights  are  altogether 
different  things,  and  do  not  stand  in  the  same  category. 

If  migratory  fish  grew  out  of  a  bed  of  a  river,  like  mushrooms,  and  wotild 
flourish  equally  well  there  if  all  the  other  parts  of  the  river  were  extinguished  or 
separated  by  barricades  from  each  other,  there  might  be  some  foundation  for  the 
doctrine  that  what  one  riparian  owner  does  in  one  part  of  the  river  may  ripen  into 
an  easement  against  his  neighbour.  But,  where  it  is  absolutely  necessary  that 
each  part  of  a  river  which  produces  or  rather  which  holds  or  sustains  migiatory 
fish  should  have  its  communication  open  with  the  sea, — and  not  only  this,  bat 
that  there  shall  be  some  breeding  places  between  it  or  beyond  it  and  the  sea,  to 
which  the  fish  have  free  access, — then  the  law  must  bend  to  that  state  of  facts,  and 
the  facts  are  not  to  be  made  to  bend  to  some  arbitrary  rule  of  law.  A  farm  may 
keep  and  maintain  game,  and  the  game  may  fiomish  and  continue  to  do  so  for  ever, 
though  such  farm  were  physically  separated  from  all  other  farms  and  the  rest  of 
the  globe ;  but,  if  the  game  could  not  live  or  exist  on  the  farm  without  going  down 
half  of  every  year  to  the  sea-side  and  coming  back  again,  that  state  of  things  would 
necessitate  the  application  of  Bitirely  different  rules  of  law  for  the  maintaining  and 
vindicating  of  the  right  to  such  game. 

81.  Knowledge  of  weir ^  how  implied.  Now,  assuming  that  a  weir  which  obstncta 
the  passage  of  fish  is  only  an  easement,  let  us  see  how  a  riparian  owner  is  situated 
as  to  his  means  of  knowledge  and  remedy.    A  riparian  owner  has  the  right  at 
common  law  to  fish,  that  is,  to  catch  as  many  fish  as  he  pleases  in  the  half  of  the 
stream  adjacent  to  his  bank  of  the  river.   But,  though  he  has  the  right  to  ^sh^  be 
is  not  obliged  to  do  so,  and  his  not  doing  so  does  not  in  any  way  diminish  or  cause 
any  forfeiture  of  his  right :  Sampson  v.  HoddinoU  (1  C.  B.  (N.  S.)  590).     Suppose 
that  A.,  a  riparian  owner  lower  down,  say  twenty  miles  off,  has  set  up  a  weir  which 
obstructs  the  passage  of  fish  to  B.'s  part  of  the  river.  The  water  flows  on  past  B.'» 
land,  just  as  it  did  before,  notwithstanding  the  weir,  for  the  volume  and  surface 
of  the  water  shew  no  difference  and  tell  no  tale.    B.  cannot  tell,  by  merely  looking 
at  his  part  of  the  river,  whether  somebody  twenty  miles  off  has  set  up  an  obstrac- 
tive  weir  in  the  river.    Suppose  by  his  want  of  success  in  fishing  he  suspects 
that  there  is  an  unjustifiable  interference  with  his  right  somewhere  or  other,  what 
can  he  do?    He  cannot  go  down  the  river  banks ;  for,  these  are  private  property, 
and  he  will  render  himself  liable  to  an  action  at  the  instance  of  each  and  all  the 
riparian  owners  whose  banks  he  traverses.    But,  suppose  B.  runs  that  risk,  and 
walks  down  the  river  till  he  comes  to  a  weir  or  structure  across  the  river.    Assume 
that  he  is  told  it  is  intended  by  A.  for  the  catching  of  fish,  must  he  still  further 
wade  in  and  grope  all  under  the  water  near  the  foundations  before  he  can  tell 
whether  there  are  openings  sufiBcient  to  let  some  of  the  fish  escape  up  the  river? 
What  then  can  B.  do?    He  cannot  protect  himself  by  setting  up  a  similar  weir  in 
his  part  of  the  water ;  nothing  he  can  do  in  his  own  waters  or  land  can  help  him. 
Suppose  again  it  is  a  mill-weir,  the  height  of  it  alone  would  be  primft  facie  obje^ 
tionable,  and  no  one  by  merely  looking  at  a  weir  can  tell  the  exact  height,  and  if 
it  be  three  feet  to-day,  when  he  returns  next  month  it  may  be,  for  aught  he  can 
guess,  four  feet  high.    Now,  a  foot  or  six  inches  may  make  all  the  di^renoe 
in  the  mischief  done  to  him  individually.     Or,  if  the  weir  is  too  high  for  6sh 
to  jump  over,  an  aperture  may  be  made  in  the  body  of  the  weir  which  would 
remove  all  objections ;  but,  must  B.  wade  into  the  middle  of  the  river  before 
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he  can  judge  of  this  matter?  Is  B.  to  take  with  him  theodolites  and  sunreying 
instruments  each  time  he  goes  to  a  mill-weir,  in  order  to  register  its  exact  height 
and  conformation  ?  for,  if  it  is  four  feet  high  to-day,  and  after  twenty  years  A. 
the  owner  legally  acquires  an  easement  to  keep  a  weir  of  that  height,  then,  if  it 
is  six  inches  higher  the  next  time  he  visits  it,  and  twenty  years  have  not  inter- 
vened, B.  would  he  entitled  either  to  demolish  that  six  inches  hy  ahatement  hrevi 
manu,  or  at  least  to  hring  an  action  against  A.  for  adding  those  six  inches.  Kow, 
all  mill- weirs  are  made  higher  and  higher  hy  imperceptihle  gradations.  Each  time 
it  is  rehuilt  we  may  he  sure,  according  to  the  course  of  human  affairs,  it  is  added 
to  and  not  diminished ;  and,  how  or  at  what  stage  of  this  process  is  the  alleged 
servient  owner  to  take  action  and  interrupt  the  process  ?  And  why  is  he  to  be 
deprived  of  his  property  without  any  compensation,  because  he  hesitates  to  incur 
the  expense  and  risk  of  an  action  which  would  be  his  only  remedy  besides  resorting 
to  the  natural  but  dangerous  right  of  abatement  ?  Now,  looking  to  the  enormous 
difficulties  which  B.  has  to  aioounter,  first,  in  discovering  that  a  wdr  exists, — for, 
in  order  to  do  so,  he  has  to  trespass  on  the  lands  of  all  the  intermediate  owners, — 
and  when  he  sees  the  weir,  which  we  may  assume  to  be  a  cause  of  action,  he  has 
still  the  difficulty  of  exactly  knowing  the  length  and  breadth  of  the  mischief  it 
does  to  his  own  land  and  the  necessity  for  his  putting  a  stop  to  it  In  the  &ce  of 
all  this,  what  can  be  more  unreasonable  than  for  a  court  of  law  to  presume  that  B. 
has  made  a  grant  to  A.  of  the  right  to  do  B.  all  this  mischief  for  ever,  as  a  legal 
right?  A  court  of  law  is  bound  in  all  things,  especially  where  it  has  the  duty  of 
drawing  an  inference  from  human  conduct,  to  act  reasonably ;  and,  what  can  be 
more  unreasonable  than  to  hold  that  a  man  consents  to  and  grants  away  his  pro- 
perty for  a  cause  which  he  may  never  have  heard  of  or  known,  may  have  no  rea- 
sonable means  of  estimating  when  it  is  known,  and  has  no  means  of  interrupting 
or  preventing  except  by  an  enormous  expenditure  of  time,  money,  and  risk  to  hun- 
self  ?  Yet  all  this  injustice  must  be  perpetrated  if  it  is  a  correct  doctrine,  that  a 
weir  which  obstructs  the  passage  of  fish  is  an  easement  within  the  Prescription 
Act.  Because  he  is  ignorant  of  the  cause  of  action,  and  because  he  is  helpless 
and  without  a  ready  means  of  self-defence,  and  because  he  does  not  ruin  himself 
by  attempting  redress  by  some  proceeding  at  law,  he  is,  according  to  that  doctrine, 
to  be'  taken  to  have  voluntarily  surrendered  a  most  valuable  portion  of  his  right  of 
ownership,  without  any  compensation,  and  without  any  rational  objects,  as  far  as 
any  one  can  discover  or  suggest. 

82.  Another  reason  why  it  would  be  most  unreasonable  for  a  court  of  law  to 
presume  that  a  riparian  owner  has  made  a  grant  to  the  owner  of  a  weir  merely 
because  he  has  not  brought  aa  action  against  such  weir  owner,  is  this :  When  a 
weir  is  set  up  there  may  be  a  hundred  riparian  owners  above  it  who  are  each 
and  all  equally  prejudiced  by  it  It  is,  no  doubt,  true  that  there  are  degrees  of 
injury ;  the  quantum  of  damage  may  vary,  but  the  injury  is  the  same  in  kind. 
A  right  of  action  lies  at  the  instance  of  each  sevemUy ;  for,  tmless  the  public 
generally  is  injured,  no  indictment  would  lie,  and  each  must  sue  by  a  separate 
action  for  his  own  particular  special  grievance.  Still,  if  the  weir  is  illegal 
quoad  one  riparian,  it  would  be  either  illegal  quoad  all,  or  at  least  the  removal 
of  the  weir  would  equally  enure  to  the  immediate  benefit  of  all.  Hence,  if  one 
out  of  the  100  were  to  fight  the  battle  single-handed,  all  the  ninety-nine  would 
equally  profit,  without  contributing  to  the  expense.     This,  in  the  ordinary 
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1870        affigiira  of  life,  would  be  a  very  sufficient  reason  why  one  owner  would  not  under- 
take the  expense  and  risk  of  the  battle ;  and  a  court  of  law,  which  takes  judicial 


^'^^  notice  of  the  ordinary  course  of  human  affairs,  must  bear  this  in  mind,  when  a 

IxxmiujM,    man  is  to  be  punished,  and  to  be  taken  as  forfeiting  his  rights,  merely  because  he 

did  not  vindicate  them  in  an  unnatural  and  an  expensive  way.    Moreover,  an 

owner  so  prejudiced  by  something  unseen  and  unapparent  is  not  bound  to  bring 

his  action  until  he  is  actually  prejudiced :  Backhouse  v.  Bonomi  (9  H.  L.  503). 

83.  The  Salman  Fishery  Act^  1861.  Now,  such  being  the  antecedent  law,  we 
have  to  consider  what  was  done  by  the  legislature  in  1861,  bearing  on  this  subject 
The  Salmon  Fishery  Act,  1861  (24  &  26  Yict.  c.  109),  was  passed  because  the 
salmon  fisheries  of  England  bad  of  late  been  greatly  injured,  and  for  the  pnipose 
of  increasing  the  supply  of  salmon.  It  was  not  passed  to  legalize  mill-weira  and 
fishing-weirs,  or  to  give  a  parliamentary  title  to  them,  if  these  were  not  already 
legal ;  but  it  was  intended,  or  at  least  it  might  be  expected  to  be  intended,  to  canry 
on  the  chain  of  legislation  which,  as  we  have  seen,  began  with  or  rather  pieoeded 
Magna  Cbarta.  At  the  date  of  that  Act  of  1861,  the  idea  of  establishing  a  court 
for  the  express  purpose  of  trying  the  legality  of  these  weirs  was  not  thought  of, 
and  therefore  no  provisions  were  inserted  to  meet  such  a  purpose*;  and,  when  the 

*  Act  of  1865  was  passed,  no  adequate  provisions  seem  to  have  been  even  then 
inserted  to  meet  the  evils,  but  the  former  Act  of  1861  was  merely  consolidated 
with  the  Act  of  1865. 

84.  Any  one  who  compares  the  Acts  of  1861  and  1865  with  the  previoos 
legislation,  which  extended  over  six  centuries,  cannot  fail  to  see  that  the  legisla- 
ture had  in  1861  lost  the  thread  of  the  subject,  and,  instead  of  providing  proper 
machinery  for  administering  the  then  existing  law,  which  was  all  that  was  wanted, 
it  unfortunately  repealed  all  that  law,  without  taking  care  that  tlie  old  statutes 
in  their  spirit  and  tenor  were  re-enacted  and  consolidated,  or  an  apt  or  better  equi- 
valent substituted.  This  repeal  of  the  previous  statutes,  without  taking  care  to 
re-enact  their  essential  parts,  may  lead  to  difficulties  which  otherwise  would  not 
have  arisen,  and  may  irretrievably  prejudice  rights  which  were  intended  to  he 
protected ;  for  as  Gallis  says  (Sewers,  p.  287),  "  There  is  required  as  great  fore- 
sight, judgment,  and  as  sound  discretion  and  mature  deliberation  in  repealing  of 
old  laws  as  in  making  new  ones." 

85.  Now,  the  legislature,  in  making  new  laws,  sometimes  mistakes  the  ante- 
cedent law,  but  such  mistakes  of  the  antecedent  law  are  not  binding  on  courts  of 
law,  which  are  supposed  to  have  superior  means  of  knowledge.  Thus,  to  take 
only  the  latest  example,  Beg.  v.  Mayor  of  Oldham  (Law  Bep.  3  Q.  B.  474),  we 
find  that  the  legislature  assumed  the  law  to  be  that  property  held  for  public 
purposes,  meaning  thereby  not  purposes  of  government,  was  exempt  from  ratea- 
bility  to  the  poor,  and  legislated  on  that  assumption,  whereas  the  courts  of  law 
thirty  years  after  the  Act  was  passed  declared  that  the  antecedent  law  was  the 
reverse  of  what  the  legislature  had  assumed.  Now,  such  a  mistake  on  the  part  of 
the  l^slature,  though  not  binding  on  courts  of  law  generally,  may  yet  have  a 
considerable  effect  on  the  construction  to  be  put  on  the  statute  which  has  been 
passed  under  such  misapprehension.  It  is  not,  however,  neoessary  for  us  to  go 
into  the  question  how  far  the  legislature  in  1861  may  have  misapprehended  the 
antecedent  law.  This  is  shewn  chiefly  by  the  omission  to  provide  for  things 
which  ha^  been  provided  for  by  the  previous  statutes. 
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86.  Grantf  charter^  or  immemorial  tuage.  Bat  at  present  we  have  only  to 
deal  with  the  two  late  Acts  so  far  as  fishing-weirs  and  fishing  mill-dams  are 
concerned.  The  Act  of  1865,  s.  42,  says,  that  the  commissioners  may  inquire 
into  the  legality  of  all  fishing-weirs  and  fishing  mill-dams,  and  do  certain  things 
to  those  which  are  illegal ;  and  on  looking  back  to  the  Act  of  1861,  s.  12,  that  Act 
seems  to  have  assumed  all  these  fishing-weirs  and  fishing  mill-dams  to  have  been 
legal  in  their  then  state,  which  were  "  lawfully  in  use  at  the  time  of  the  passing 
of  the  Act  of  1861  by  virtue  of  a  grant  or  charter  or  immemorial  usage."  It 
would  have  been  perhaps  better  if,  instead  of  saying  "  lawfully  in  use  by  virtue  of 
a  grant,  charter,  or  immemorial  usage,"  the  statute  had  simply  used  the  words 
''lawfully  in  use**  without  adding  more;  and  that  is  really  the  substance  of 
all  that  could  have  been  meant  What  the  legislature,  however,  did  was,  to  go 
on  and  attempt  to  explain  the  only  heads  of  law  under  which,  as  it  conceived, 
these  things  could  have  been  ''lawfully  in  use;**  and  these  heads  are  "grant, 
charter,  or  inmaemorial  usage."  Now,  when  examined  by  the  light  of  the  ante- 
cedent law,  those  words  are  strictly  correct,  and  they  entirely  exclude  the  notion 
that  the  legislature  thought  that  the  Prescription  Act  could  have  anything  to  do 
with  such  a  right ;  and,  having  regard  to  the  nature  of  the  thing  itself,  and  to 
the  long  series  of  statutes,  it  is  obvious  that  it  must  be  so.  The  Prescription 
Act  only  applies  to  such  rights  as  could  be  granted  by  the  servient  owner  during 
each  or  any  part  of  the  prescriptive  period.    (See  ante,  §§  75 — 78.) 

Kow,  if  the  right  was  either  prohibited  by  existing  statutes,  or  derogated 
from  previous  public  rights,  it  is  plain  it  could  not  have  been  granted  during 
the  last  twenty  years,  and  therefore  could  not  be  reasonably  presumed  by  a  court 
of  law  to  have  been  so  granted,  for  there  is  nobody  authorized  to  give  away  or 
surrender  public  rights :  Vooght  v.  Winch  (2  B.  &  A.  662) ;  Mayor  of  Nottingham 
V.  LambeH  (Willes,  116). 

Moreover,  even  if  there  were  no  statutes  touching  the  subject  before  1861,  and 
if  the  right  in  no  way  affected  the  public  interest,  still  there  is  the  series  of 
decisions  already  referred  to  that  the  Prescription  Act  does  not  apply  to  any  nega- 
tive easement  (and  this  is  substantially  a  negative  easement,  if  any),  or  to  any 
easement  which  could  not  have  been  interrupted  during  the  alleged  prescriptive 
period  without  an  unreasonable  waste  of  labour  and  expense.  Therefore,  even 
though  we  regard  the  antecedent  statutes  as  inapplicable,  yet,  according  to  the 
doctrine  of  the  common  law,  the  Prescription  Act  could  not  apply.  (See  ant&, 
§§  69—80.) 

87.  If,  then,  the  Prescription  Act  could  not  apply,  the  establishment  of  the 
right  must  be  thrown  back  on  the  antecedent  law  of  prescription,  which  was 
based  on  the  doctrine  that  the  right  claimed  had  been  exercised  from  the  begin- 
ning of  legal  memory,  that  is  to  say,  from  1  Bic.  1  (1189),  or  to  have  been  ex- 
pressly granted  since  that  time  by  some  one  cognizant  of  the  claim,  capable  of 
interrupting  it,  and  capable  of  granting  the  right  And  it  follows  also,  further, 
that  those  who  resist  the  claim  may  now  defeat  it  byproving  its  non-existence  or 
impossibility  of  existence  any  time  subsequent  to  1189.  Now,  the  words  «*  grant  * 
and  "charter"  suflBciently  cover  all  possible  modes  of  acquiring  the  right  other- 
wise than  by  immemorial  user,  and  immemorial  user  means  user  since  the  year 
1189,  if  the  Prescription  Act  does  not  apply. 

88.  The  only  qualification  necessary  to  be  made  to  this  statement  of  the  law 
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would  be  on  the  hypoihesiB  that  the  statute  12  Edw.  4  applied  to  the  oasey  and 
legalized  all  weirs  tiwn  existing,  or  all  weirs  existing  before  Edw.  1 ;  but^  inas- 
much as  the  same  evidence  that  would  generally  establish  the  legality  of  a  weir 
by  reason  of  its  existing  before  12  Edw.  4  would  also  establish  its  existence  before 
Edw.  1,  the  slight  difference  on  that  ground  would  be  trifling ;  and,  in  either 
view,  the  words  "  grant**  or  **  immemorial  usage  "  would  cover  both  hypotheses. 

89.  Botte  V.  Whffte.  Now,  the  Court  of  Queen's  Bench,  in  the  recent  case  of 
Bolie  y.  Whf^e  (Law  Eep.  8  Q.  B.  286),  which  was  an  appeal  from  a  decision  of 
the  commissioners  as  to  the  legality  of  a  weir  in  a  non^navigable  river,  has  laid 
down  certain  propositions  of  law  which  seem  necessarily  to  overrule  the  great 
array  of  conflicting  authority  already  referred  to.  That  decision  seems  to  lay 
down  the  following  points :  First,  that  there  was  no  statute  before  1S61  which 
prohibited  any  weir,  either  fi^tng^weir  or  otherwise^  in  a  non-navigable  river, 
however  destructive  to  the  riparian  ownen  or  to  the  public  franchise  of  fishery: 
Second,  that  a  flshing-weir  is  an  easement :  Third,  that  it  is  an  easement  within 
the  Prescription  Act.  Kow,  with  great  deference,  each  and  all  of  these  propositioas 
seem  irreconcileable  with  the  statutes  and  the  authorities  previously  cited. 

90.  First,  as  to  the  statutes.     The  Court  has  arrived  at  its  oonclusion  by 
confining  its  attention  to  two  or  three  only  out  of  the  series  of  statutes,  while  it 
omitted  to  notice  the  most  important  statutes  of  Edw.  1  and  Ric.  2,  which,  Coke 
and  Hale  both  say,  extend  to  every  stream,  however  small,  which  salmon  frequent 
The  only  authority  referred  to  by  the  Court  for  this  construction  of  the  statates 
is  an  obscure  dictum  of  CalUs,  which,  as  already  observed,  when  fairly  constraed, 
bears  rather  the  contrary  meaning  to  what  was  given  to  it ;  but  whatever  that 
meaning  may  be,  Callis  expressly  repudiated  giving  any  opinion  on  the  statates 
so  far  as  they  concern  fisheries  and  **  other  businesses  not  pertinent  to  sewers,*' 
and  therefore  his  opinion  cannot  in  any  view  be  of  much  value,  especially  if  it  be 
taken  to  overrule  Coke  and  HalCb    Moreover,  the  Court  seems  to  have  proceeded 
on  the  tacit  assumption  of  fact,  that  fish  could  not  pass  over  a  mili-weir  unless 
the  whole  weir  were  demolished, — ^thereby  implying  that  mills  were  inoompatihle 
with  the  firee  passage  of  salmon.     Now,  there  was  no  evidence  in  that  esse  which 
could  possibly  have  led  to  this  conclusion ;  and,  if  a  judicial  knowledge  of  that 
fiEu;t  was  assumed,  it  is  irreconcileable,  not  only  with  tiie  recitals  in  the  statutes 
already  quoted  as  to  the  natural  history  of  the  salmon,  but  with  ordinaiy 
experience  and  observation. 

91.  Another  assumption  on  which  the  Court  seems  to  have  proceeded,  wai^  that 
it  is  because  the  public  have  the  right  to  navigate  that  they  have  the  right  to  fisfai" 
treating  the  right  to  fish  as  incidental  to  and  coinciding  with  the  right  to  narigsto; 
for,  the  Court  (Law  Bep.  8  Q.  B.  301)  says :  "  Again,  as  regards  the  fish,  uusmueh 
as  the  public  generally  have  a  right  to  fish  in  navigable  rivers,  the  destruetioD  of 
the  fry  by  means  of  weirs  in  such  rivers  was  matter  of  public  concern,  and  became 
a  fit  subject  of  imperial  legislation."  Now,  it  has  been  already  shewn  that  the 
public  have  no  right  to  fish  in  navigable  rivers  unless  the  tide  extends  to  the 
spot;  and  there  may  be  five,  ten,  or  twenty  miles  of  navigable  river  where  the 
public  have  the  right  to  navigate  but  no  right  to  fish,  and  therefore  the  protection 
of  fish  in  navigable  rivers  only  could  not  in  that  view  be  of  any  public  conoen* 
Again,  the  Court  says :  **The  idea  of  prohibiting  an  easement  which  might  other' 
wise  be  lawfully  acquired,  and  thus  to  interfere  with  private  rights,  in  order  to 
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secure  to  the  public  a  larger  supply  of  an  article  of  food,  doeg  not  appear  to  have 
occurred  to  our  earlier  legislators.*^  Now,  it  has  been  already  she^vn  that  this 
increasing  of  the  supply  of  salmon  was  the  main  object  of  all  the  statutes,  not 
only  according  to  the  authority  of  Coke,  but  according  to  the  Bolls  of  Parliament 
in  the  time  of  the  first  three  Edwards.    (See  ante,  §§  62 — 55.) 

The  sole  object  of  the  greater  part  of  the  series  of  the  statutes  is  expressly 
stated  to  be  to  secure  the  public  a  larger  suf^ly  of  fish ;  and  a  petition  of  1  Edw.  3 
has  been  quoted  from  the  Rolls  of  Parliament,  saying  that  salmon  have  become 
five  times  dearer  in  consequence  of  the  weirs  in  the  Thames ;  and  all  the  l^s- 
lation  for  six  centuries  proceeded  on  the  footing  of  restraining  private  owners,  in 
order  to  secure  a  plentiful  supply  of  salmon.  What  else  was  the  institution  of 
a  close  season,  which  has  existed  since  the  time  of  Edw.  1,  and  has  prohibited  all 
the  private  owners  of  the  kingdom  from  catching  fish  for  several  months  in 
the  year,  but  a  restriction  put  on  private  owners  for  the  puipoee  of  providiog  a 
larger  supply  of  salmon  ?  Coke  says :  "  Salmon  is  victual  of  great  and  precious 
account;  and,  what  is  more  necessary  than  increase  of  victual?"  So  that  it 
cannot  have  been  from  any  delicacy  on  the  part  of  the  le^slature  in  restraining 
private  owners ;  for,  there  was  the  statute  of  17  Bio.  2,  enforcing  on  all  the  weir 
owners  of  the  kingdom  a  reasonable  aperture  in  their  weirs.  It  may  be  said 
with  accuracy,  that  for  five  and  a  half  centuries  the  legislature  has  taken  out  of 
the  pale  of  private  ownership  anything  that  interferes  imduly  with  the  preserva- 
tion of  the  breed  of  salmon,  and  treated  the  subject  as  within  the  common  police 
of  the  realm. 

92.  In  the  next  place,  the  Court  of  Queen's  Bench  in  JRoile  v.  Whyte  (Law 
Bep.  3  Q.  B.  286)  assumes  that  a  fishing-weir  is  an  easement.  Now,  no  authority 
is  referred  to  for  that  proposition ;  and,  as  there  was  no  evidence  given  in  that 
case  which  could  have  warranted  any  such  conclusion,  it  is  obvious  that  the  Court 
must  havo  proceeded  on  some  judicial  knowledge  of  the  facts  as  to  the  operation 
of  a  weir  and  the  mutual  relations  of  parties  affected  by  it.  Whatever  may  have 
been  the  details  of  that  judicial  knowledge,  it  is  irrcconcileable  with  the  statutory 
account  of  the  natural  history  of  the  salmon,  which  may  be  read  in  the  recitals  of 
the  statutes  for  the  last  six  centuries.  Before  a  court  of  law  can  arrive  at  the 
conclusion  that  a  weir  is  an  easement,  it  ought  to  have  some  evidence  of  the 
facts  pertinent  to  that  conclusion,  and  which  have  been  already  sufiiciently 
referred  to. 

93.  Blind  enjcyment  But  the  Court  not  only  assumes  in  BdU  v.  Whyte 
(Law  Bep.  3  Q.  B.  286)  that  a  fishing-weir  is  an  easement,  but  it  seems  also  to 
assume  that  an  easement  may  be  acquired  otherwise  than  by  grant ;  for,  the  Court, 
after  reviewing  some  of  the  early  statutes,  says  (p.  302):  ''For  these  reasons, 
it  seems  to  us  clear,  that,  though  weirs  in  navigable  rivers  are  illegal  unless  they 
existed  before  the  time  of  Edward  1,  such  an  easement  may  be  acquired  in 
private  waters  by  grant  from  other  riparian  owners,  or  by  enjoyment, — ^in  short, 
by  any  means  by  which  such  rights  may  be  constituted."  This  implies  that  a 
grant  is  merely  one  out  of  several  ways  of  constituting  an  easement,  and  in  parti- 
cular that  ''enjoyment"  is  something  different  from  a  grant,  not  to  speak  of  the 
other  words,  "  any  means  by  which  such  rights  may  be  acquired."*  Now,  it  has 
always  been  well  settled  in  the  law  of  easements^  that  there  is  no  other  way 
known  to  the  law  by  which  an  easement  can  be  l^ally  created  ox  acquired  than 
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1870        by  grant.    Thus,  to  take  only  one  of  the  most  recent  cases,  Lord  CSaims,  in 
Bangeley  v.  Midland  By.  Co.  (Law  Bep.  3  Oh.  App.  at  p.  310),  lays  down  this  as 


^^'"^"^  an  elementary  proportion:  "Eyery  easement  1»8  its  origin  ia  a  gnmt,  «xpf»ed  or 
LanDALS.  implied.  The  person  who  can  make  that  grant  most  he  the  owner  of  the  land."  If 
the  grant  or  deed  cannot  be  produced,  or  is  lost»  then  prescription  or  immemorial 
nsage  is  merely  its  indirect  [evidence, — the  evidence  of  a  lost  grant  Mere  enjoy- 
ment per  se,  mere  blind  enjoyment,  continued  for  any  length  of  time,  will  never 
constitute  an  easement ;  it  must  be  an  enjoyment  under  peculiar  circumstances, 
and  accompanied  with  certain  well-known  characteristics,  all  of  which  are  con- 
spicuous for  their  absence  in  the  present  case.  Now,  these  qualifications  seem 
never  to  have  occurred  to  the  Court  in  deciding  the  case  of  EdUe  y.  Wkyte  (Law 
Bep.  3  Q.  B.  286) ;  and  on  that  ground  the  decision  is  irreconcileable  with  the 
previous  authorities.  The  Court  seems  to  have  assumed  that  there  was  some 
mode  of  acquiring  an  easement  called  "  enjoyment,"  which  was  distinct  from  a 
grant;  for,  another  sentence  in  the  judgment  is  this:  ''It  is  impossible  to  sup- 
pose that  the  legislature  intended  to  make  a  distinction  between  an  easement 
acquired  by  grant  and  one  acquired  by  length  of  enjoyment," — ^thereby  implying 
that  the  two  things  are  distinct;  and  then  the  Court  goes  on  to  state  what  is  said 
to  be  a  liberal  construction  of  the  Salmon  Fishery  Act,  in  order  to  give  eflfeet  to 
this  view  of  the  law  as  to  "  enjoyment ." 

94.  Now,  if  authority  be  necessary  to  shew  that  mere  enjoyment  per  ae  is  no 
proof  of  a  grant,  it  may  be  enough  to  refer  to  two  cases,  besides  the  authorities 
already  quoted.    (Antfe,  §§  74—78). 

In  Gray  v.  Bond  (2  B.  &  B.  671),  Dallas,  C.J.,  thus  speaks  of  blind  enjoyment : 
^'  I  i^ree  with  the  argument  that  mere  lapse  of  time  will  not  of  itself  raise  against 
the  owner  the  presumption  of  a  grant.  When  lapse  of  time  is  said  to  afford  such 
a  presumption,  the  inference  is  also  drawn  from  accompanying  &cts ;  and  here, 
where  there  is  no  direct  evidence  whether  or  not  the  ownw  of  the  land  had  any 
knowledge  of  what  passed,  the  inference  to  be  drawn  must  in  a  peculiar  degree 
depend  on  the  nature  of  the  accompanying  facts ;  and  the  presumption  in  fitvoor 
of  a  grant  will  be  more  or  less  probable,  as  it  may  be  more  or  less  probable  that 
those  £ftcts  could  not  have  existed  without  the  consent  of  the  owner  of  the  land.* 
So,  in  Danid  v.  North  (11  East,  372),  Lord  EUenborough,  C. J.,  said :  •*  The 
foundation  of  presuming  a  grant  against  any  party  is  that  the  exercise  of  the 
adverse  right  on  which  such  presumption  is  founded,  was  against  the  party  citable 
of  making  the  grant ;  and  that  cannot  be  presumed  against  him  unless  there 
were  some  probable  means  of  his  knowing  what  was  done  against  him."  And 
Le  Blanc,  J.,  says,  that  the  presumption  is  only  made  because  an  immediate  and 
palpable  injury  is  done  to  the  possession  of  the  land  held  by  the  servient  owner. 

05.  And  this  brings  us  to  the  last  comment  on  the  case  of  BdU  v.  WhyU, 
(Law  Rep.  3  Q.  B.  286),  which  is  this,  that»  even  if  it  be  admitted  that  a  fishing- 
weir  is  an  easement,  still  it  is  not  an  easement  within  the  Prescription  Act.  Now, 
on  this  subject,  the  Court  has  again  adopted  a  construction  of  thePresoription  Apt 
which  is  at  variance  with  the  whole  course  of  decisions  xmder  that  Act  since  it 
passed  in  1832. 

What  the  Court  in  Bode  v.  Whyte  has  said  on  the  subject  of  the  Prescription 
Act  is  this :  ''  Under  the  old  law  a  jury  would  have  been  told  to  presume  a  grant 
from  a  user  of  sixty  years.    The  Prescription  Acts  have  substituted  fixed  periods 
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of  enjoyment  for  the  fiction  of  lost  grants."  Now,  there  is  only  one  Prescription 
Act»  namely,  the  2  &  8  Wm.  4,  c.  71,  and  it  was  well  settled  law  before  this  decision 
that  that  Act  did  not  in  any  way  alter  or  dispense  with  the  necessity  of  presuming 
a  grant  where  a  grant  required  to  be  presumed  before  that  Act,  and  no  authority 
is  referred  to  for  saying  that  mere  "enjoyment "  has  become  a  substitute  for  the 
fiction  of  lost  grant.  The  only  case  in  which  mere  enjoyment^  or,  as  it  may  be 
more  properly  called,  blind  enjoyment^  is  substituted  for  the  fiction  of  lost  grant, 
is  the  case  of  window-lights^  and  that  is  put  on  a  new  and  independent  footing ; 
and,  even  in  that  case,  the  dominant  tenement,  with  its  incipient  easement,  is  a 
known,  definite,  yisible  thing,  and  the  servient  owner  has  the  means  of  protecting 
himself  by  erecting  a  screen  in  front  of  his  neighbour's  windows  so  as  to  interrupt 
the  enjoyment,  and  so  preserve  his  right 

96.  But,  in  all  other  cases,  it  is  settled  that  the  kind  <^  easement  as  to  which 
twenty  or  forty  years'  user  is  accepted  as  conclusive  evidence  under  the  Prescription 
Act  of  the  right  claimed,  must  have  these  characteristics ;  it  must  be  a  positive 
easement,  that  is»  it  must  be  an  easement  enjoyed  in  and  upon  the  neighbour's 
land ;  the  es^ment  must  have  some  visible  and  patent  effects,  so  that  the  servient 
owner  may  judge  what  is  the  precise  definite  injury  it  does  to  his  land ;  it  must 
inflict  an  injury  which  the  servient  owner  is  capable  of  interrupting,  and  iM>t  only 
of  interrupting,  but  of  doing  so  without  an  unreasonable  waste  of  labour  and 
expense.  Now,  each  and  all  of  these  characteriBtics  are  wanting  as  to  a  fishing- 
weir  ;  and  hence  it  follows,  as  a  logical  necessity,  that  it  cannot  be  an  easement  at 
all ;  or,  at  all  events,  it  is  not  an  easement  within  the  Prescription  Act ;  and,  if  it 
is  not  within  the  Prescription  Act,  then  the  alleged  servient  owner  may  defeat 
the  claim  by  shewing  that  it  has  been  first  used  or  enhanced  since  the  beginning 
of  legal  memory,  that  is,  any  time  since  the  year  1189,  or  1  Ric.  1,  or,  if  the 
statutes  of  17  Ric.  2  and  12  Edw.  4  apply,  that  it  was  not  in  existence  before 
those  statutes.    (See  ant^,  §§  69—82.) 

97.  Effect  of  RoOe  v.  WhyU.  Now,  the  efiect  of  the  decision  in  EdUe  v.  WkyU 
(Law  Rep.  3  Q.  B.  286)  seems  to  amount  to  this : — ^If  any  person  who  owns  a 
fishing  or  mill-weir  in  a  non-navigable  river,  and  can  prove  a  blind  enjoyment  of 
it,  i.e.  an  uninterrupted  enjoyment  of  it,  for  twenty  years,  he  has  at  the  end  of 
twenty  years,  or  at  the  utmost  forty  years,  acquired  a  good  title  against  all  the 
world ;  and  this  is  so,  even  though  all  the  rights  of  fishing  of  the  riparian  owners 
for  a  hundred  miles  up  the  river  are  rendered  thereby  useless,  and  also  the  right  of 
the  public  in  the  estiuiry  rendered  utterly  unprofitable,  and  though  ninety-nine 
out  of  these  100  riparian  owners  may  never  have  known  even  of  the  existence  of 
such  weir,  and  have  had  no  reasonable  means  either  of  knowledge  or  of  self- 
defence  against  the  injury  it  has  thereby  created  and  perpetuated.  In  shorty  the 
rights  of  all  the  riparian  owners  of  the  river,  and  of  the  public  in  the  mouth  of  the 
river,  may  be  confiscated,  not  only  without  compensation,  but  even  without  their 
having  any  knowledge  or  suspicion  of  the  existence  of  the  cause  of  injury.  We 
think  this  is  the  logical  result  of  that  decision  of  Roille  v.  Whyte. 

98.  Salmon  ffaU  Coop  Fishery,  The  present  claim  was  made  by  the  Earl  of 
Lonsdale  to  maintain  a  coop  or  fishing  apparatus  at  Salmon  Hall,  on  the  river 
Derwent,  in  Cumberland.  The  river  at  that  point  is  not  navigable  nor  tidal,  the 
ooop  being  situated  about  half  a  mile  above  the  tidal  flow,  and  only  about  three 
miles  from  the  sea.    The  coop  is  a  box  constructed  within  an  aperture  of  a  weir 
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1870        or  dam  which  is  built  diagonally  across  the  whole  of  the  river  from  hank  to  bank, 

Lkoowfmu)   ^^^  ^  ^^  ^^^  ^^^^  hefore  1861  it  had  no  gap  or  opening  during  the  fishing  seasoii. 

V,  There  is  at  this  part  of  the  river  an  island  which  may  be  said  to  form  part  of  the 

Lonsdale,     ^axa,  the  river  being  thereby  subdivided  into  two  branches^    That  branch  whidi 

is  the  larger  one  next  the  left  bank,  contained  two  coops,  called  the  upper  ooops; 

and  the  smaller  branch  of  the  river  contained  a  sii^le  coop,  called  the  lower  ooqp^ 

The  lower  coop  has  been  since  1861  closed  up  altogether,  and  one  of  the  upper 

coops  has  been  converted  into  an  open  fish-pass,  so  that  now  one  coop  only  is  used 

and  claimed.  But,  practically,  it  makes  little  difierenoe  what  number  of  coops  may 

be  in  a  dam,  if  the  rest  of  the  river  is  closed  up  at  the  place,  and  all  the  fish  that 

wish  to  pass  must  go  into  the  only  coop  or  coops  which  are  placed  in  the  dam. 

The  Derwent  is  a  salmon  river  of  great  value.  At  Cockermouth,  which  is  alboot 
eight  miles  further  up  than  Salmon  Hall,  the  river  receives  a  large  tributary  called 
the  Cocker,  and  the  upper  parts  of  these  rivers  run  through  several  large  lakes^  one 
four  miles  l(mg,  other  two  being  each  three  miles  long ;  there  being  also  smalkr 
lakes;  and  beyond  these  lakes  there  are  tributaries  well  adapted  for  bieediag 
salmon,  whereby  the  value  of  the  river  banks  for  all  those  distances  is  greatly 
enhanced  to  the  owners^  and  must  have  been  so  '*  since  the  globe  assumed  its 
present  form." 

Before  1861,  when  the  Salmon  Fishery  Act  passed,  the  coops  together  with  the 
weir  or  dam  in  which  the  coops  were  fixed  entirely  obstructed  the  river,  and  the 
owner  of  the  coops  might  have  prevented  every  fish  going  up  the  river  donog  the 
open  season,  subject  to  a  qualification  prescribed  by  the  Solway  Amendment  Act 
of  1809  as  to  the  width  of  the  interstices  forming  the  back  or  uf^r  side  of  the 
coops.  Beyond  such  fish  as  were  small  though  to  struggle  through  those  inteniioeB 
of  the  coop,  the  owner  of  this  coop  allowed  fish  only  to  pass  at  hia  discretion ;  there 
being,  however,  occasional  floods  during  which  probably  a  few  fish  escaped  over  the 
top  of  the  dam  and  coops.  Since  the  Act  of  186  L  passed,  the  fish-pass  referred  to 
was  made  by  throwing  open  one  of  the  coops,  in  order  to  comply  with  the  12th 
section  of  the  Act  of  1861,  which  enacts  that  no  fishing- weir  or  fishing  mill-dim 
shall  be  thenceforth  fished,  unless  it  has  a  pass  approved  by  the  Home  OfiSoei  The 
issue  which  we  have  to  try  is,  whether  this  dam  or  weir  was  legal  as  it  stood  before 
1861,  for  no  larger  right  can  have  been  gained  since  that  date. 

At  this  stage,  it  may  be  proper  to  notice  the  local  Acts  which  were  passed  in 
1804  and  1809  to  regulate  the  fisheries  of  the  Solway  and  the  tributary  streams 
thereto,  including  the  Derwent.  By  the  Solway  Fisheries  Act,  44  Geo.  3,  c  45,  aa 
annual  close  time  and  other  things  were  prescribed ;  and  in  a.  15,  it  was  enacted 
that  *'  no  person  whomsoever  shall  use  any  grate,  heck,  gate,  or  other  engine  or 
device  whatsoever  used  for  the  purposes  of  a  grate,  heck,  or  gate,  in  any  fiabeiy, 
fish-lock,  coop,  bay,  or  other  work  in  any  river,  &o.,  whereof  the  bars  or  staps  shall 
be  otherwise  than  perpendicular  and  of  an  oval  shape,  with  the  edges  nwnded  ofi^ 
and  whereof  the  width  or  space  between  each  bar  or  stap  shall  be  of  a  less  size 
square  or  width  than  three  inches."  llie  only  other  material  sections  of  that  Act, 
the  13th  and  14th,  enacted  that  nothing  in  the  Act  should  afifect  the  oonstroctioii 
of  any  mill-dam,  caul,  dam,  dyke,  or  fish-gap^  theretofore  legally  established;  sad 
nothing  should  legalize  or  demolish,  or  take  away  or  destroy  any  net,  fish^kckt 
<^oop,  bay,  or  other  work  which  might  have  been  lawfully  erected,  put,  placed, 
fished,  or  used,  nor  the  present  modes  or  methods  used  for  taking  and  killing  fish 
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other  than  are  particnlarlj  mentioned.  The  result  of  these  three  sections,  so  far 
as  related  to  the  Salmon  Hall  coops,  was  this : — ^The  Act  neither  legalized  them  if 
proTiousIy  illegal,  nor  made  them  illegal  if  prerionsly  legal,  hat  left  them  exactly 
as  if  the  Act  had  never  passed,  except  that  it  made  it  peremptory  on  the  owner, 
be  they  legal  or  illegal,  to  make  the  hecks  thereof  perpendicular,  and  the  bars  or 
Btaps  at  least  three  inches  apart  from  each  other. 

In  1809,  that  is,  five  years  after  the  Act  just  mentioned,  a  private  Act  passed, 
49  Geo.  8.  c.  2,  intituled  an  Act  for  amending  the  other  Act  so  far  as  respects  part 
of  the  river  Derwent.  This  Act  recites  the  close  season  that  was  enacted  by  the 
Act  of  1804,  and  the  provision  as  to  the  bars  of  the  hecks  being  perpendicular, 
being  of  rounded  edges,  and  being  three  inches  apart,  and  that  it  had  been  the 
usage  or  custom  in  Lord  Lonsdale's  fishery  in  the  Derwent  to  use  grates,  hecks 
and  gates  of  the  width  of  one  inch  and  a  half,  and  that  the  restriction  of  and  from 
using  grates,  hecks,  or  gates  of  the  width  of  three  inches  had  been  and  would  be  a 
great  loss  to  the  said  Lord  Lonsdale,  unless  some  relief  be  granted  to  him  in  those 
respects ;  then  the  2nd  section  enacted  that  *'  it  shall  be  lawful  for  the  said  Earl  of 
Lonsdale  to  erect,  place,  and  make  use  of  any  grate,  heck,  gate,  net,  or  other  device 
for  the  taking  or  catching  of  fish,  of  the  width  or  space  between  each  bar,  stop,  or 
mesh,  of  one  inch  and  a  half,  anything  in  the  said  recited  Act  notwithstanding.** 

Now,  one  of  the  questions  raised  in  this  case  was,  what  was  the  precise  change 
made  by  the  second  Act  upon  the  first  Act  as  to  the  kind  of  hecks  and  bars  to  be 
thereafter  used  in  the  Salmon  Hall  fishery.    On  the  one  hand,  it  was  contended 
that  the  only  alteration  permitted  by  the  second  Act  was  as  to  the  width  between 
the  bars^  but  not  as  to  these  bara  being  perpendicular  or  of  oval  shape ;  while,  on 
the  other  hand,  it  was  contended  that  the  amending  Act  permitted  any  grate 
whatever  to  be  used,  either  perpendicular  or  horizontal,  and  that  as  they  used  to 
be  horizontal  before  the  Act  of  1804,  it  must  be  presumed  the  Act  of  1800 
permitted  the  owner  to  revert  to  the  original  mode  of  user.    We  are  of  opinion 
that  the  correct  construction  of  the  second  Act  was,  that  the  only  alteration  in  the 
former  Act  efiected  thereby  was  as  to  the  width  between  the  bars,  and  that  Lord 
Lonsdale  acquired  under  that  private  Act  no  authority  to  use  the  bars  horizontal. 
Any  one  converaant  with  fisheries    knows  the  great  difference  as  regards  the 
facility  of  passage  of  fish  between  bars  of  the  same  width  when  placed  horizontally 
and  perpendicularly.    That  Act  being  a  private  Act,  and  every  degree  of  closeness 
in  the  hecks  being  at  the  expense  of  the  other  riparian  owners,  and  also  of  the 
public  so  far  as  they  were  interested,  and  none  of  whom  were  parties  to  that  Act 
of  1809, — ^In  such  a  case  the  correct  principle  would  be  to  construe  the  Act  most 
strictly  against  Lord  Lonsdale.    And,  inasmuch  as  it  is  not  expressly  stated  in 
the  private  Act  that  the  bars  of  the  hecks  might  be  used  horizontally  instead 
of  perpendicularly,  the  presumption  is  that  the  legislature  did  not  intend  to  sanc- 
tion horizontal  bars,  for,  if  so,  that  important  point  would  have  been  expressly 
stated.    Whatever  relaxation  of  the  Act  of  1804  was  effected  must  be  taken  as 
strietissimi  juria    But,  we  are  further  of  opinion  that  the  effect  of  Lord  Lonsdale 
using  the  bars  horizontally,  and  therefore  illegally,  between  1800  and  1861,  was 
not  to  cause  a  forfeiture  of  his  right  to  use  the  hecks  at  all.    llic  only  remedy 
was  for  parties  who  felt  aggrieved  to  have  proceeded  for  the  penalties  defined  by 
the  Act  of  1804;  and  if  they  allowed  such  illegal  user  to  go  on,  and  if  they 
suffered  damage  therefrom,  they  had  only  themselves  to  blame.    We  think  the 
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fact  oi  the  Act  of  1804  being  violated  did  not  in  point  of  law  opeiate  as  any  for* 
feitnre  of  the  right  to  keep  the  coops,  if  there  was  any  such  right  before. 

The  result,  therefore,  is,  that  these  two  Acts  of  1804  and  1809  do  not  at  all 
affect  the  question  of  legality  or  illegality  of  the  coop  at  Salmon  Hall,  but  leave 
the  question  as  they  found  it.  The  title  must  thus  rest  on  grounds  independent 
of  these  two  statutes. 

99.  TiUes  rdating  to  fishery.  It  was  proved  that  the  manor  of  Seaton,  now  the 
property  of  Lord  Lonsdale,  extends  from  a  point  nearly  half  a  mile  above  the 
coops  down  the  right  bank  of  the  river  to  the  sea.  The  manor  of  Stainbom 
extends  from  a  point  more  than  half  a  mile  above  the  coops  on  the  left  bank  to 
the  Workington  mill- weir.  The  manor  of  Workington  extends  from  the  Woridng- 
ton  mill-weir  on  the  left  bank  of  the  river  down  the  same  river  bank  towaids 
the  sea. 

In  reference  to  the  issue  of  legality  of  this  Salmon  Hall  fishery,  nmnerons  ancient 
deeds  and  documents  have  been  put  in  evidence  both  by  the  claimant  and  by  the 
other  riparian  owners,  as  well  as  by  those  representing  the  public  Th^e  was  a 
local  Act  of  6  &  7  £dw.  1,  for  the  county  of  Cumberland,  already  refened  to(anft^ 
§  67X  from  which  it  appears  that  a  gap  must  "at  that  time  have  been  ia  the  mid- 
stream of  all  weirs  on  the  rivers  in  Cumberland ;  and  at  that  period  there  seemed 
to  be  no  weirs  which  had  not  that  gap^  or  at  all  events  which  were  then  l^al  with- 
out such  gap.  And  the  weir  or  weirs  at  Stainbum  and  Workingtcm,  mentioned 
in  that  local  Act^  were  described  as  having  those  gaps  at  that  period.  Now,  that 
local  statute  being  made  since  the  time  of  legal  mranory,  the  inferenoe  from  its 
terms  is,  that,  if  Salmon  Hall  weir  then  existed,  the  gap  must  have  been  filled 
up  since.  Another  ancient  document,  the  judgment-roll  of  45  Edw.  8,  already 
referred  to  (ant^,  §  59),  confirmed  that  law  and  the  state  of  &cts  to  be  presumed 
at  that  time.  And  so  did  the  Inquisition,  17  Bic  2  (ant^  §  60),  whidi  was  dated 
the  same  year  that  the  general  statute  of  17  Bic.  2  was  passed,  enforcing  leaaso- 
able  I^)erture8  in  all  weirs  throughout  England.  The  extract  from  the  "Rii^yiig^iMtfi 
survey,  already  referred  to  (ant^,  §  61),.  is  consistent  with  the  other  evidence 
which  all  points  to  this  conclusion  of  fact,  that,  though  there  seem  to  have  been 
coops  put  up  at  Workington  weir  some  time  about  the  reign  of  Elizabeth,  there  is 
no  allusion  to  anything  corresponding  to  the  present  ooops  at  Salmon  Hall ;  and 
the  inference  is  that  no  such  ooops  then  existed. 

The  ofiBce-copy  of  a  decree  in  Chancery  dated  1613,  and  also  produced,  stated 
that  Philip  Lord  Wharton  exhibited  his  bill  of  complaint  against  Nldiolas 
Curwen,  reciting  that  plaintifiTs  grandfather  by  deed  granted  for  ever,  at  a  rent 
of  101.  and  thirty  salmons  per  annum,  the  free  and  several  fishing  in  the  river 
Derwent  at  Workington,  to  Sir  Henry  Curwen,  with  full  and  free  liberty  to  make 
weirs  and  stops  in  the  said  river,  and  to  place  ark-nets  and  other  engines  in  the 
said  river,  to  take  fish  therewith  in  the  same  river  at  Workington,  with  power  to 
distrain  for  the  rent ;  that  complainant's  grandfather  died,  and  oomplainaBt's 
father,  the  son  and  heir,  became  entitled ;  and  that  defendant's  lather  held  and 
occupied  the  said  fishing,  and  had  made  arks  and  engines  fot  fishing  in  the  said 
water ;  and,  though  then  in  arrear  for  five  years'  rent,  he  refused  to  pay,  he 
having  acquired  possession  of  the  original  grant  or  oonveyano^  whereby  the 
plaintiff  had  no  remedy,  and  was  unable  to  recover  the  said  rent  and  anearaf^fas. 
The  defendant's  father  made  answer  that  he  was  seised  of  the  manor  and  fidiiii& 
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and  was  entiiled  to  the  fishery  in  his  own  right  as  lord  and  owner  time  out  of 
mind,  and  traversed  the  material  points  of  the  bilL  The  cause  came  to  a  heazing, 
and,  the  defendant's  father  having  died,  the  suit  was  revived  against  the  defendant, 
and  ultimately,  by  consent,  the  Lord  Chancellor  EUesmere  by  decree  ordered  that 
the  defendant  should  not  claim  any  fishing  under  a  grant  from  the  plaintiff,  and 
the  plaintiff  should  not  demand  any  rent  from  the  defendant,  but  that  the 
plaintiff  might  take  what  remedy  he  could  at  common  law  for  the  arrears. 

There  was  also  produced  an  exemplification  of  an  order  and  decree  of  the  com- 
missioners of  sewers,  made  in  1653,  which  recited  that  whereas  the  fisbgarth  of 
Seaton  upon  the  river  Derwent  belonging  to  Sir  Patricius  Curwen  was  complained 
'Of  that  the  same  was  an  anno3rance  and  nuisance  to  several  the  iidiabitants  living 
near  the  said  river,  and  was  very  prejudicial  to  the  good  and  benefit  of  the  country, 
by  reason  of  the  enhancement  in  height  and  breadth  of  the  said  fishgarth,  con- 
trary to  the  ancient  and  accustomed  height  thereof,  as  was  {nretended ;  that,  on  a 
view  and  survey  and  examination  of  witnesses  on  oath,  as  by  the  verdict  more  at 
large  appeared,  and  on  mature  and  deliberate  consideration  of  the  premises,  the 
•commissioners  were  fully  satisfied  that  the  said  Sir  P.  Curwen  had  not  enlatged 
nor  enhanced  the  height  and  breadth  of  the  said  fishgarth  contrary  to  the  ancient 
and  accustomed  height  and  breadth  thereof  as  had  been  used  and  accustomed 
time  out  of  mind  whereof  the  memory  of  man  was  not  to  the  contrary.  There- 
fore, *'  the  commissioners  do  order,  declare,  and  decree,  that  the  said  dshgarth  is  of 
a  lawful  height  and  breadth,  and  that  the  same  ought  not  to  be  lessened  or  dimi- 
nished, nor  the  said  Sir  P.  Curwen  molested  and  disturbed  in  the  peaceable  pos- 
session, Ac,  and  that  the  said  fishgarth  may  be  continued  of  the  same  assize  and 
scantling  in  height  and  breadth  as  now  it  is." 

The  verdict  referred  to  in  the  above  decree  describes  the  weir  as  lying  within  his 
manor  of  Workington,  Stainbum,  and  Seaton ;  and  this  identifies  the  weir  which 
was  the  subject  of  that  inquisition  and  decree  as  being  not  the  present  weir  at 
Sahnon  Hall,  but  the  weir  called  Workington  mill-dam,  which  is  more  than  half 
•a  mile  further  down. 

There  was  further  produced  an  indenture  dated  the  16th  of  June,  1742,  whereby 
Charles  Pelham,  in  consideration  of  a  rent  of  501.,  demised  for  twenty-one  years  to 
Andrew  Green,  all  that  the  said  salmon  fishing  or  piscary  in  the  river  Derwent, 
•situate,  lying,  and  being  at  or  near  the  townships  or  villages  of  Workington, 
Seaton,  and  ^Stainbum,  in  the  said  county  of  Cumberland,  together  with  all  and 
singular  fishgarths,  coops,  fishings,  fishing- waters,  and  liberties  of  fishing,  &c,  with 
liberty  to  take  stones,  whins,  &c.,  to  repair  the  said  coop,  fishgarth,  or  weir,  making 
reasonable  satisfaction  for  damage  by  working  of  quarries.  This  deed  is  of  great 
importance  when  taken  in  connection  with  the  next  deed  now  to  be  referred  to. 
►  By  a  gtant  and  release  dated  the  29th  of  August,  1751,  Charles  Pelham  sold  for 
3,750^  to  Henry  Curwen,  certain  messuages,  and  inter  alia  **  also  all  that  his  free 
and  several  salmon  fishing  and  piscary  for  taking  salmon  and  all  other  kinds  of 
fish  whatsoever  in  the  river  Derwent,  situate,  lying,  and  being  within  and  parcel 
of,  or  reputed  to  be  parcel  of,  the  respective  manors  of  Seaton,  Stainbum,  and 
Workington,  in  the  said  county  of  Cumberland,  together  with  the  fishgarth  and 
coops  now  placed  and  being  nigh  Seaton  Miln,  within  the  said  manor  of  Seaton, 
and  all  and  singular  coops,  &c.,  which  said  salmon-fishing  is  now  in  the  possession 
•of  one  Andrew  Green,  as  under-tenant  thereof,"  except  nevertheless  certain 
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liberties  as  to  cutting  hazel  and  getting  stone  in  the  manor,  together  also  with 
~  full  and  free  liberty  to  and  for  the  said  Henry  Curwen,  his  heirs  and  assigns,  and 
his  and  their  servants,  agents,  and  workmen  in  that  behalf,  from  time  to  time 
and  at  all  times  hereafter  to  make  and  erect  any  new  or  other  weir  or  weirs,  fish- 
garth  or  fishgarths,  and  coop  or  coops,  for  the  better  enjoyment  of  the  said 
fishings  or  piscary  across  and  in  any  other  part  of  the  said  river  Derwent,  within 
the  said  manors  of  Seaton  and  Stainbum,  than  where  the  present  coops  and  fish- 
garth  are  now  placed,  as  to  the  said  Henry  Curwen,  his  heirs  or  assigns,  shall 
seem  meet  and  convenient ;  provided,  nevertheless,  that  no  damage  be  done  to 
the  mill-race  or  weir,  or  any  other  damage  be  done  to  any  of  the  water  corn-mills 
of  the  said  Charles  Pelham  situate  on  the  said  river  Derwent  near  Seaton  aforesaid, 
or  to  any  of  his  lands,  tenements,  or  groimds  adjoining  to  the  said  river  by  such 
new  weir,  fishgarth,  or  coops,  which  the  said  Henry  Curwen,  his  heirs  and  assigns, 
are  hereby  empowered  to  erect  as  aforesaid,  or  by  removing  or  altering  the  said 
present  weir,  fishgarth,  and  coops,  or  any  of  them,  and  for  that  purpose  to  take  and 
carry  stones,  gravel,  &c.,  without  paying  for  the  same,  as  may  at  any  time  here- 
after be  wanted  for  such  new  erections,  or  for  the  repairs  of  the  present  fishgarth, 
coops,  and  weir  near  Seaton  mills  aforesaid,  or  for  the  repair  of  the  mills  or  mill- 
garth  of  the  said  Henry  Curwen,  situate  at  Workington  aforesaid,  on  either  side 
the  channel  of  the  said  river  Derwent  within  the  said  manors  of  Seaton  and 
Stainbum,  the  said  Henry  Curwen  making  compensation  for  any  damage  done  in 
BO  repairing  the  fishgarth  or  coops,  or  altering  or  removing  them. 

By  deeds  of  lease  and  release  dated  the  17th  and  18th  of  September,  1751,  Henry 
Curwen,  in  consideration  of  42757.,  sold  and  conveyed  to  Sir  James  Lowther  the 
same  messuages  embraced  in  the  deed  last  quoted ;  and  the  description  of  the 
fishgarth  at  Salmon  Hall  is  repeated  verbatim. 

In  1758,  Charles  Pelham  sold  to  Sir  James  Lowther  the  manors  of  Seaton  and 
Stainbum  and  others. 

On  the  8th  of  March,  17G2,  Sir  James  Lowther  demised  for  ninety-nine  years,  at 
a  rent  of  407.,  to  William  Hicks  and  others,  a  piece  of  ground  called  Barepotts 
meadow,  with  liberty  to  erect  furnaces  and  forges,  and  to  make  a  trench  out  of 
Seaton  mill-race,  and  to  draw  water  from  the  river  Derwent,  so  far  as  no  damage 
should  happen  to  the  working  of  Seaton  mill  or  to  the  fishery  in  the  rivor  Derwent, 
with  liberty  to  Sir  James  Lowthef  to  hang  hecks  at  the  flood-gates. 

On  the  19th  of  December,  1798,  Andrew  Green  sold  to  Anthony  Peat  for  500f. 
certain  tenements  known  as  Salmon  Hall.  On  the  2nd  of  October,  1802,  Lord 
Lonsdale  demised  for  one  year  to  Anthony  Peat  **  all  that  his  free  and  several 
salmon-fishing  and  piscary  for  taking  salmon  and  all  other  kinds  of  fish  whatso- 
ever in  the  river  Derwent  in  the  said  county,  situate,  lying,  and  being,  and  part  of 
the  respective  manors  of  Seaton,  Stainbum,  and  Workington,  in  the  said  cotmty, 
together  with  the  fishgarth  and  coops  now  placed  and  heing  nigh  Seaton  mill 
within  the  said  manor  of  Seaton,  and  all  and  singular  other,**  &c. 

In  1853,  Anthony  Peat  and  others,  In  consideration  of  27507.,  conveyed  to  the 
Earl  of  Lonsdale  the  Salmon  Hall  estate. 

The  title  of  Lord  Lonsdale  to  the  various  parcels  of  property  acquired  at  the 
above  dates  respectively  is  undoubted ;  but  the  question  is,  whether  the  title  to 
maintain  this  weir  or  coop  has  been  proved.  It  is  neoeasaty,  however,  first  to  notice 
the  oral  evidence  also  given  in  the  case. 
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100.  Oral  evidence.  The  oral  evidence  given  by  aged  witnesses  was  to  this  1870 
effect : — One  aged  witness  recollected  when  the  hecks  were  used  perpendicular,  and  "; 
that  they  were  afterwards  when  he  was  a  boy  changed  to  horizontal,  and  so  con- 
tinued till  1861 ;  and  the  other  evidence  was  to  the  same  effect.  This  evidence 
corroborates  the  statement  of  Lord  Lonsdale's  advocate,  that  the  hecks  had  been 
made  perpendicular  after  the  Act  of  1804,  but,  when  the  Act  of  1809  passed,  they 
were  changed  into  horizontal  bars,  and  had  ever  since  been  so  used.  During  the 
last  sixty  years,  the  height  of  the  weir  had  not  been  changed  in  the  general 
arrangement  and  situation  of  the  coops,  except  as  to  this  change  of  hecks  from 
perpendicular  to  horizontal.  No  witness  remembered  whether  before  1804,  the 
date  of  the  first  Sol  way  Fishery  Act,  the  hecks  had  been  horizontal  or  not. 
Besides  the  perpendicular  hecks  placed  in  the  apertures  of  the  weir  or  dam,  there 
was  also  a  set  of  horizontal  hecks  extending  all  along  the  top  of  the  weir  or  dam 
and  placed  almost  close  to  the  dam.  These  weir  hecks  have  the  effect  of  prevent- 
ing fish  jumping  over  the  weir,  which  the  fish  might  otherwise  do  but  for  these 
hecks. 

These  weir-hecks  not  only  completely  prevented  fish  attempting  even  in  floods 
getting  over  the  weir,  but  the  kipper  fish  in  coming  down  the  river  were  often 
stranded  on  these  weir-hecks  and  found  dead.  The  men  sometimes  kicked  them 
ofif  into  the  river,  and  as  many  as  nine  fish  had  been  seen  lying  dead  at  one  time 
on  the  weir-hecks.  These  weir-hecks  were  continued  during  all  the  close  season 
as  well  as  the  fishing  season,  and  as  far  as  any  witness  remembered  they  had 
always  been  there. 

The  only  other  matter  of  importance  in  the  oral  evidence  was  as  to  an  action 
which  was  brought  against  Lord  Lonsdale's  tenant  for  keeping  this  coop  at  Salmon 
Hall.  In  1819,  an  action  on  the  case  was  brought  by  Wilfred  Lawson  against 
John  Peat,  for  erecting  stells  and  ooops  which  prevented  the  fish  coming  into  the 
plaintiff's  fishery  situated  higher^  up  the  river,  and  prevented  him,  the  plaintiff', 
using  his  fishery  in  so  ample  a  manner.  There  were  also  counts  for  erecting  and 
maintaining  coops  higher  and  closer  than  they  ought  to  be,  and  keeping  the  hecks 
in  a  horizontal  instead  of  perpendicular  position ;  also  keeping  coops  in  a  different 
position  from  what  they  ought  to  have  been.  The  defendant  pleaded  the  general 
issue ;  the  parties  went  to  trial,  and  the  plaintiff  was  nonsuited.  Several  reasons 
were  suggested  why  that  action  broke  down ;  but  it  is  enough  to  say  that  the 
result  of  the  action  makes  the  owner's  claims  to  the  coop  neither  better  nor  worse 
for  the  purpose  of  this  inquiry.  No  action  seems  to  have  been  brought  before  or 
since  1817.  But  one  of  the  oldest  witnesses,  who  was  a  servant  of  the  lessee  of 
the  fishery,  said  that  the  Cockermouth  people,  i.e.  the  people  living  about  eight 
miles  further  up  the  river,  had  often  threatened  in  bis  time  to  oome  and  pull  the 
coops  down. 

A  witness  was  called  for  the  opponents  of  the  weir,  who  had  been  present  at 
the  trial  of  1817 ;  and  it  was  proposed  to  ask  this  witness  what  one  of  the  wit- 
nesses, examined  in  his  presence  at  that  trial  and  since  deceased,  had  said  as  to 
the  origin  of  these  coops.  It  was  contended  that  this  evidence  was  admissible, 
and  the  case  of  Beg,  v.  Bedfordshire  (4  E.  &  K  535)  was  referred  to.  On  the 
other  hand,  it  was  contended,  that  such  evidence  was  inadmissible,  as  being  that 
of  a  deceased  person  not  disinterested,  and  not  ant^  litem  motam.  We  rejected  the 
evidence.  It  was  further  proposed  by  the  opponents  of  the  coops  to  put  in  evidence 
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conDael's  notes  on  his  brief  of  the  evidence  of  the  witnesses  at  the  trial  of  1817, 
both  witnesseB  and  oonnsel  being  since  deceased;  bat  we  also  rejected  this 
evidence. 

The  opponents  of  the  coope  also  tendered  an  aged  witness,  who  had  fieqnently 
heard  his  grandmother,  since  dead,  who  was  a  daughter  of  the  lessee  of  llie  finely, 
say  that  the  coops  had  been  removed  by  her  father  about  1741  to  Salmon  Hall, 
from  the  Workington  weir,  where  they  had  fonnerly  been  used,  and  which  weir  is 
half  a  mile  further  down  the  river.  The  owner  of  the  coops  objected  to  this 
evidence  as  hearsay ;  but  the  opponents  contended  that,  as  this  was  in  the  nature 
of  a  restriction  on  a  public  right,  and  was  a  nuisance  prohibited  by  ancient  statutes, 
the  evideiKse  of  hearsay  for  and  against  public  rights  was  admissible.  We  admitted 
the  evidence ;  but  we  fed  bound  to  say  that  it  is  quite  unnecessary  to  rely  on  that 
evidence,  inasmuch  as  we  have  come  to  the  conclusion  that  the  deeds  themselves 
clearly  prove  the  same  fact  which  it  was  the  object  of  that  hearsay  evidence  to 
establish. 

101.  C<mtention  of  Parties.  It  was  contended  by  the  owner  of  the  coop,  and 
some  evidence  was  ofifered  to  prove,  that  he  had  a  several  fishery  in  the  tidal  part 
of  the  river  below  the  coop  down  to  the  sea,  and  that  the  public  had  no  right  to 
fish  there,  and  so  could  have  no  possible  interest  in  this  weir,  whether  it  was  legal 
or  illegal ;  and  that  it  was  entirely  a  question  as  between  the  owner  of  the  weir 
and  the  other  riparian  owners ;  that,  either  by  virtue  of  the  Prescription  Act,  or 
at  all  events  on  some  ground  or  other  arising  from  the  long  user,  this  coop  was 
legal  in  all  its  parts  as  now  used,  both  in  the  coop-hecks  and  the  weir-hecks ;  and 
that  the  owner  was  willing  that  the  lower  coop  be  x)ermanently  shut  up,  and  was 
also  willing  to  level  the  floor  of  the  present  pass,  if  we  considered  it  objectionable 
on  the  ground  of  its  present  bed  being  higher  than  the  bed  of  the  river,  and  so 
tending  to  hinder  the  fish  getting  through.  With  regard  to  the  pdnt  as  to  Lord 
Lonsdale  having  a  several  fishery  finom  the  sea  to  the  site  of  the  coop,  we  do  not 
consider  it  necessary  to  come  to  any  conclusion ;  and  what  we  decide  does  not,  and 
is  not  to  be  taken  to,  aiSect  that  question  one  way  or  the  other,  as  we  think  there 
is  enough  to  proceed  upon  without  deciding  that  identical  point. 

On  the  other  hand,  it  was  contended  by  the  opponents  of  this  coop,  that  it  was 
illegal  altogether  in  all  its  parts ;  that  the  deeds  and  documents  in  evidence  shewed 
that  the  coops  had  been  for  the  first  time  set  up  some  time  between  1742  and  1751, 
and  that  this  was  clearly  proved  on  the  face  of  the  deeds  themselves ;  that,  if  that 
was  the  fact,  then  this  fishing-weir  could  not  be  legal,  either  by  virtue  of  any  grant, 
charter,  or  immemorial  usage,  and  that  the  Prescription  Act  did  not  apply  to  the 
case,  and  therefore  they  were  entitled  to  shew  a  modern  origin  within  legal  memory, 
and,  if  proved,  then  it  followed  that  the  coop  was  ill^al ;  that,  at  all  events,  the 
floor  of  the  present  pass  was  not  level  with  the  bed  of  the  river,  and  ought  to  be 
made  level ;  and  that  the  weii^hecks  were  altogether  unjustifiable  in  any  point  of 
viev^,  and  ought  to  be  abated  and  removed. 

102.  Principles  on  which  to  he  decided.  We  are  of  opinion,  for  the'reasons 
already  stated  at  great  length,  that  the  Prescription  Act  has  nothing  to  do  with 
the  present  question ;  and  that,  if  it  can  be  proved  that  the  coops  have  been  set 
up  since  l^al  memory,  not  as  a  continuation  of  previous  coops,  but  independently, 
or,  at  all  events,  if  set  up  since  the  statute  of  17  Bio.  2,  or  at  the  very  latest  since 
12  Edw.  4,  the  coops  are  illegal.    But  then  the  Court  of  Queen's  Bench  has  laid 
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down  the  law  in  BciUe  v.  Whyte  (Law  Bep.  3  Q.  B.  286),  which  was  also  a  case  of 
a  wdr  in  a  non-navigable  jiver,  to  be,  that  the  FrescripticHi  Act  has  everything  to 
do  with  the  present  question,  and,  if  the  owner  can  prove  that  he  has  used  with* 
out  interruption  this  weir  and  coop  twenty  years  before  this  inquiry,  or  at  most 
forty  yean,  that  he  has  acquired  a  legal  title  against  all  the  world;  and,  though 
the  effect  may  be^  and  necessarily  must  be,  all  but  to  confiscate  the  most  valuable 
riparian  rights  of  all  the  owners  further  up  the  river  and  its  lakes  and  tributaries, 
who  may  never  have  had  the  knowledge  or  the  means  of  knowledge  or  of  resist- 
ance, yet  the  legal  result  must  be  that  all  these  owners  have  now  forfeited  these 
valaable  rights  for  ever,  and  surrendered  them  as  completely  to  Lord  Lonsdale  as 
if  they  had  met  in  public  meeting  at  Oockermouth  and  with  one  consent  resolved 
to  make  a  present  of  all  their  common  law  rights  in  this  river ;  and  that  without 
the  shadow  of  a  motive,  £eu:  less  without  the  shadow  of  a  valuable  consideration, 
for  their  so  doing.  We  have  already  stated  that  we  can  find  no  legal  principles 
to  support  any  such  conclusion,  &nd  have  stated  what  are  the  principles  which 
would  lead  us  to  the  contrary  conclusion. 

103.  Ccnelusiona  of  /ac6  and  law.  The  conclusions  of  fact  we  come  to  in 
the  case  are  as  follows : — ^We  hold  it  to  be  clearly  proved  on  the  face  of  the  titles 
themselves,  that  the  Salmon  Hall  coops  were  first  put  up  somewhere  between  1742 
and  1751 ;  and  we  hold  that,  notwithstanding  the  user  since  that  date,  which 
apparently  has  not  been  interrupted  except  by  the  unsuccessful  action  in  1718,  the 
coops  and  hecks  are  now  altogether  iUegaL  We  also  have  come  to  the  conclusion 
that  this  is  not  a  fishing-weir  pure  and  simple,  but  a  fishing  mili-dam,  inasmuch 
as  the  apertures  in  the  weir  devoted  to  fishing  purposes,  and  through  which  the 
water  flowed,  could  not  be  further  enlarged  without  injury  to  the  milling  power ; 
and  that  the  combination  of  the  solid  parts  of  the  weir  and  of  the  coop  openings 
does  not  more  than  suffice  for  the  milling  power ;  and,  though  in  our  opinion  the 
requirements  of  the  mills  could  not  according  to  any  legal  principle  be  allowed  to 
interfere  with  the  passage  of  fish  to  the  upper  waters,  we  think  that  no  larger 
milling  easement  has  ever  in  any  view  been  acquired  than  what  is  represented  by 
the  solid  ports  of  the  weir.  It  is  true  that,  when  the  lower  ooop  was  open,  the 
milling  easement  must  have  been  further  subject  to  the  deduction  of  water  which 
flowed  through  that  aperture.  But  the  gain  of  water  for  milling  purposes  which 
will  be  caused  by  now  shutting  up  the  lower  coop  may  be  set  off  against  the  loss 
of  water  which  would  be  caused  by  the  aperture  now  partly  filled  up  by  the  upper 
ooop  being  made  clear  of  its  present  obstruction.  Therefore,  in  our  view  of  the 
law,  part  of  the  proper  judgment  in  this  case  would  be  to  accept  the  shutting  up 
of  the  lower  coop^  so  as  to  naake  it  part  of  the  solid  mill-weir ;  for,  if  the  upper 
coop  and  all  fishing  apparatus  there  were  cleared  away  from  the  present  aperture 
at  the  upper  coops,  this  would  enable  the  correct  balance  of  water-flow  to  be  left 
in  favour  of  the  mills,  and  no  injury  would  be  done  to  the  milling-power,  since 
the  extent  of  milling  easement  hitherto  acquired  does  not  include  more  water  than 
would  be  under  that  alteration  supplied. 

104.  Decision.  But,  even  if  we  had  come  to  the  conclusion  that  the  coops  were 
entirely  legal,  there  would  still  remain  the  question  whether  in  any  view  the  weir- 
hecks  could  be  justified.  These  hecks  in  their  present  state  inflict  a  wanton 
injury  by  killing  lai^e  numbers  of  spent  flsh  which  would  otherwise  help  to 
maintain  the  stock,  and  they  also  prevent  the  fish  jompiog  over  the  weir.    As 


1870 
LxooNniLi> 

V. 
LONSDALB. 


720  COURT  OF  COMMON  PLEAS.  [L.  B. 

1870        Coke  says, ''  Salmon  is  victual,  and  what  is  more  precious  than  victual?"    Now, 
that  that  is  worth  the  protection  of  law,  is  implied  by  Coke.    It  would  also  follow 


^  that  nothing  can  be  claimed  as  an  appurtenance  to  an  easement,  which  is  not 

Lonsdale,  necessary  to  the  reasonable  enjoyment  of  that  easement.  Here,  the  weir-hecks 
are  not  an  essential  part  of  the  easement  of  a  fishing-weir,  even  if  it  be  assumed 
that  a  fishing- weir  is  an  easement ;  and  therefore,  even  in  the  most  favourable  view 
of  this  case,  we  could  not  be  justified  in  permitting  these  weir-hecks  to  be  con- 
tinued in  connection  therewith.  If  a  bridge  is  necessary  for  the  use  of  the  coops, 
then  it  must  be  made  in  such  a  way  as  not  to  intercept  the  spent  fish,  and  must 
be  kept  at  a  distance  from  the  top  of  the  dam,  so  that  fish  may  either  go  up  or 
come  down  over  the  weir  without  unnecessary  im^Dediment. 

The  Court  of  Queen's  Bench  having,  as  already  stated,  laid  down  a  contrary 
rule  to  what  we  should  otherwise  act  upon,  we  are  in  this  difiSculty.    The  legis- 
lature has  provided  for  an  appeal  being  brought  against  any  of  our  orders,  to  eitiber 
of  the  three  superior  courts  of  common  law ;  but  no  further  appeal  is  provided 
from  the  decision  of  whichever  of  these  three  courts  may  be  selected.    Hence,  the 
judgment  of  such  superior  court  is  final,  and  concludes  the  parties.    Now,  the 
principles  and  authorities  we  have  so  fully  entered  into  lead  us  to  the  conclusion 
that  these  coops  are  entirely  illegaL    But^  if  we  were  to  decide  according  to  our 
view  of  the  law,  the  owner  would  no  doubt  appeal  (and  no  one  could  complain  of 
his  doing  so)  to  the  Court  of  Queen's  Bench,  when  that  Court  would  probably  say 
it  had  already  decided  the  point  in  RoUe  v.  WJiyte  (Law  Bep.  3  Q.  K  286),  and 
might,  according  to  the  usual  practice,  decline  to  re-open  the  question  or  heir 
further  argument,  and  so  reverse  our  judgment ;  and  thereby  the  rights  of  the 
upper  riparian  owners  would  be  concluded  for  ever.    If,  on  the  other  hand,  we 
decided  in  opposition  to  our  own  view  of  the  law,  and  in  deference  to  the  authority 
of  the  Court  of  Queen's  Bench,  which  we  are  bound  to  do,  whatever  may  be  our 
own  opinion,  then  this  consequence  will  follow,  that  the  riparian  owners  will  not 
be  concluded,  but  will  have  it  in  their  power  to  appeal  against  our  order,  not  to 
the  Court  of  Queen's  Bench,  but  to  one  of  the  other  two  superior  courts.    Though 
we  feel  bound  by  the  authority  of  RoUe  v.  Whyte^  as  decided  by  the  Court  of 
Queen's  Bench,  either  of  the  other  two  superior  courts  would  not  be  bound  by  that 
authority,  but  would  hear  the  arguments  and  judge  for  itself,  and  thus  enable  this 
case  to  be  reviewed  for  the  satisfaction  of  the  riparian  owners  of  the  kingdom, 
whose  interests  are  so  largely  involved  in  the  question.    These  considerations, 
therefore,  point  out  the  proper  course  for  us  to  follow.    We  will  make  our  order 
that  the  coop  in  its  present  state  is  legal,  subject  to  the  bed  of  the  pass  being  made 
level  with  the  bed  of  the  river,  the  alterations  to  be  made  to  our  satisfaction,  and 
further  subject  to  the  w^eir-hecks  being  wholly  removed,  or  at  least  removed  so  far 
from  the  top  of  tiie  dam  as  not  to  interfere  with  the  passage  of  the  fish  over  the 
top  of  the  dam.    The  sum  of  the  whole,  therefore,  is,  that,  for  the  readons  stated, 
and  in  the  peculiar  circumstances  in  which  the  decision  of  the  Court  of  Queen's 
Bench  and  the  statutes  place  us,  notwithstanding  we  are  clearly  of  opinion  that 
the  riparian  owners  who  oppose  this  coop  are  entirely  right^  we  must  decide  against 
them. 

June  2.    Holker^  Q.C.  {Faweett  with  him),  for  the  appellants^  con- 
tended that  the  respondent's  coop  was  illegal.     He  relied  on  the 
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reasons  stated  at  length  by  the  commissioners  in  their  judgment,  1870 
and  in  particular  on  the  statutes  Magna  Charta,  c.  23, 17  Ric.  2,  c.  9  leconfield" 
(which  was  not  referred  to  in  the  case  of  BoUe  v.  Whyfe  (1)), 
12  Edw.  4,  c.  7,  and  1  Geo.  1,  st.  2,  c.  18,  and  on  the  document  of 
6  &  7  Edw.  1  (2),  which  he  contended  was  a  local  Act  though  not 
appearing  in  the  published  statutes.  He  cited  Viner's  Abridg- 
ment, Nuisance,  E.  3,  to  shew  that  the  coop  was  a  nuisance ;  and 
Mounsey  v.  Ismay  (3),  to  shew  that  the  right  to  the  coop  could  not 
be  claimed  under  the  Prescription  Act,  2  &  3  Wm.  4,  a  71. 

MeUish,  Q.C.  {Manwty,  Q.G.y  and  KemjUay  with  him),  for  tlie 
respondent.  This  is,  in  effect,  an  appeal  from  the  decision  of 
the  Court  of  Queen's  Bench,  in  BoUe  v.  Whyie  (1),  and  though 
this  Court  may  not  be  in  strictness  bound  by  that  decision,  as 
there  is  no  appeal  in  these  cases,  yet  the  inconvenience  if  the  two 
Courts  differ  will  be  very  great,  since  whichever  way  the  commis- 
sioners decide  the  party  decided  against  will  then  always  be  able 
to  reverse  the  decision  by  appealing  to  the  appropriate  Court. 
Several  questions  have  been  reserved  for  the  Court,  but  the  reaf 
question  to  be  decided  in  this  case  is,  whether  the  coop  in  ques- 
tion was  itself  legal  and  the  respondent  entitled  to  it ;  it  must,  no 
doubt,  be  assumed,  as  the  commissioners  have  so  found  that  the 
coop  is  of  modem  origin,  and  that  the  river  is  not  navigable. 

First,  then,  do  any  of  the  statutes  that  have  been  referred  to. 
render  such  a  coop  illegal  in  a  river  which  is  not  navigable  ? 

The  statutes  referred  to  by  the  commissioners  in  their  judgment 
may  be  divided  into  two  classes,  those  relating  to  salmon  and 
fixing  the  close  season,  &c.,  and  those  which  relate  to  navigation 
and  provide  for  the  abating  of  weirs,  &c.,  and  in  the  latter,  salmon 
are  not  expressly  mentioned.  These  latter  statutes  cannot  apply 
to  all  rivers,  for  if  so  a  person  who  owned  the  whole  of  a  non- 
navigable  river  could  not  erect  a  weir  in  it,  though  he  would 
thereby  injure  no  one. 

The  first  statute  on  the  subject  is  Magna  Charta,  which,  although 
perfectly  general  in  its  terms,  is  limited  to  navigable  rivers: 
Callis  on  Sewers,  p.  258 ;  Coke,  2  Inst.  p.  38 ;  Chester  Mill  Case.  (4) 

(1)  Law  Rep.  3  Q.  6.  286.  (3)  3  H.  &  C.  4d6 ;  34  L.  J.  (Ex.) 

(2)  Ant^  commiaaionerB'  judgment,     62. 
par.  57,  p.  691.  (4)  10  Co.  Rep.  138. 
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1870  The  only  authorities  to  the  contrary  are  the  recital  of  12  Edw.  4, 
liBcosFrELD  c*  7,  passed  250  years  after,  and  a  dictum  in  Wdd  v.  Hornby.  (1) 
-    .  ^  12  Edw.  4,  c.  7,  however,  only  speaks  of  the  provisions  of  Magna 

XjONSDALE. 

Charta  respecting  rivers  as  being  for  the  protection  of  the  fry 
of  fish  spawned  within  the  same,  which  may  well  have  meant 
within  the  navigable  parts,  since  salmon  are  not  mentioned,  and 
the  protection  of  fish  in  the  public  fisheries  would  naturally  be 
a  subject  for  legislation;  and  in  Wdd  v.  Hornby  (1)  the  fact  that 
the  weir  was  in  a  part  of  the  river  which  was  not  navigable,  which 
has  been  now  ascertained  by  the  commissioners,  does  not  seem  to 
to  have  been  adverted  to,  as  it  is  not  stated  in  either  of  the 
reports  (2),  and  in  the  report  in  Smith  the  Act,  1  Geo.  1, 
stat.  2,  c.  18,  which  has  special  reference  to  the  Eibble,  is  said 
to  have  been  referred  to  by  Lord  Ellenborough,  and  that  there- 
fore may  have  been  the  ground  of  his  judgment.  The  next 
statute,  25  Edw.  3,  c.  4,  is  almost  in  terms  confined  to  navigable 
rivers,  and  43  Edw.  3,  q.  2,  seems  to  be  clearly  so  also. 

The  17  Eic.  2,  c.  9,  which  is  specially  relied  on  by  the  appel- 
lants, appears  to  have  been  intended  to  prevent  fishing  weirs 
being  so  constructed  as  to  destroy  the  young  fish,  and  provides 
that  the  openings  should  be  wide  enough  to  allow  them  to  pass 
through ;  it  has  no  reference  at  all  to  the  taking  of  full-grown  fish, 
and  the  translation  of  it  given  by  the  commissioners  in  their 
judgment,  par.  27,  cannot  be  sustained. 

The  Scotch  Acts  afford  no  reaf  guide  to  the  interpretation  of 
this  statute,  because  in  Scotland  the  salmon  was  a  royal  fish,  and 
there  were  special  grounds,  therefore,  for  its  legislative  protection. 

The  12  Edw.  4,  c.  7,  was  carefully  considered  by  the  Court  of 
Queen's  Bench  in  BoUe  v.  Whyte  (3),  and  the  ^reasons  there  given 
for  holding  it  to  refer  only  to  navigable  rivers,  are  quite  satis- 
factory. 

The  statute,  1  Geo.  1,  stat  2,  c.  18,  certainly  refers  to  the  river 
Derwent,  in  Yorkshire,  and  is  evidence,  at  most,  only  of  the  pre- 
vious state  of  the  law  in  that  county,  and  not  throughout  the 
kingdom.  The  respondent,  on  the  contrary,  relies  on  the  Solway 
Fisheries  Acts,  44  Geo.  3,  c  xlv.,  49  Geo.  3,  c.  ii. ;  which,  if  not 

(1)  7  East,  195 ;  3  Smith,  244.  (2)  7  Eastj  195 ;  3  Smith  244. 

;  (3)  Law  Rep.  3  Q.  B.  286. 
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sufficient  to  legalize  the  weir,  if   prohibited  by  the  previous        1870 

statutes,  afford  strong  evidence  that  such  weirs  were  not  neces-  LiwoNmuD 

sarily  a  nuisance,  and  prevent  the  non-compliance  with  the  pro-    j^oij^ali. 

visions  of  17  Bic.  2,  c.  9,  at  all  affecting  the  question.     No  weight 

can  be  given  to  the  documents  relied  on  by  the  appellants,  which, 

at  most,  are  only  evidence  of  local  customs.  That  of  6  &  7  Edw.  1, 

referred  to  in  par.  57  of  the  commissioners'  judgment,  is  certainly 

not  a  statute,  since  it  is  found  in  no  authorized  collection,  what- 

ever  its  exact  nature  may  be. 

The  weir  then  being  legal,  may  be  claimed  by  prescription  at 

common  law  or  under  the  Prescription  Act  (2  &  3  Wm.  4,  c.  71) ; 

the  fact  that  the  word  "  prescription  "  is  not  used  by  the  Salmon 

Fishery  Act,  1861  (24  &  25  Vict.  c.  109,  s.  12),  with  respect  to 

the  rights  to  be  preserved,  can  make  no  difference,  as  was  decided 

in  Botte  v.  Whyte.  (1)    Even  if  the  right  to  this  weir  cannot  be 

gained  under  the  Prescription  Act  or  under  the  special  facts  of  this 

case  by  immemorial  usage,  yet  the  weir  was  lawfully  in  use  within 

the  meaning  of  s.  12  of  the  Salmon  Fishery  Act,  1861,  as  there 

was  evidence  on  which  the  commissioners  ought  to  have  found  a 

lost  grant   The  respondent's  title  to  the  coop  was  therefore  a  legal 

right  and  fully  established. 

HclheTy  Q.C,  in  reply. 

Cur.  adv.  vult. 

July  16.  The  judgment  of  the  Court  (Bovill,  CJ.,  and  Willes 
and  Montague  Smith,  JJ.)  was  delivered  by 

BoviLL.  G. J.  The  fishery  commissioners  made  an  order  declaring 
the  legality  (subject  to  certain  conditions)  of  a  fishing  coop  or  box 
to  which  Lord  Lonsdale  claimed  to  be  entitled  in  a  mill-dam  across 
the  river  Derwent,  in  Cumberland ;  and  this  was  an  appeal  against 
the  order.  The  decision  was  given  by  the  commissioners  contrary 
to  their  own  opinion,  in  deference  to  the  judgment  of  the  Court  of 
Queen's  Bench  in  the  case  of  JBoZZe  v.  Whyte  (1) ;  and  they  at  the 
same  time  delivered  very  able  and  elaborate  reasons  to  shew  why 
in  their  judgment  their  decision  should  have  been  the  reverse  of 
that  which  they  pronounced.  The  present  appeal  was  brought 
principally  for  the  purpose  of  taking  the  opinion  of  this  Court  as  to 

(1)  Law  Rep.  3  Q.  B.  286. 
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1870        the  propriety  of  the  decision  pronounced  by  the  CJonrt  of  QueenV 
LsooiiFisur  Bench.    As  we  agree  in  that  decision,  it  is  unnecessary  to  consider 
Lonsdale     (^l^^^g^^  ^^^  question  is  a  grave  one)  how  far  it  would  have  been 
proper,  having  regard  to  the  peculiar  machinery  of  the  appeal 
clause  under  which  the  case  comes  before  us,  to  act  upon  a  con- 
trary opinion,  had  we  arrived  at  one. 

The  first  question  which  arises  is,  whether  the  provisions  of 
Magna  Charta  and  the  other  early  statutes  which  were  relied  upoor 
as  prohibiting  weirs  were  confined  to  navigable  rivers ;  and  that, 
point  was  elaborately  argued  before  us,  and  is  discussed  at  large 
by  the  fishery  commissioners  in  their  judgment.   We  have  carefully 
considered  this  point,  and  concur  in  the  opinion  expressed  by  the 
Court  [of  Queen's  Bench,  that  these  statutes  relate  to  navigable^ 
rivers  only,  and  for  the  reasons  which  are  fully  stated  in  the  judg- 
ment in  the  Court  of  Queen's  Bench,  and  which  it  is  therefore 
unnecessary  to  repeat.        In  addition  to  the  passage  cited  from 
Callis  on  Sewers  (1),  which  the  Court  of  Queen's  Bench  considered 
of  great  weight,  there  is  the  higher  and  weightier  authority  of 
Lord  Coke,  citing  a  passage  from  Glanville  in  the  2nd  Institute,, 
referred  to  in  the  course  of  the  argument,  to  shew  that  the  enact- 
ment of  Magna  Charta  applied  only  to  public  rivers.    If  it  were 
otherwise,  there  would  have  been  a  prohibition  against  erecting 
weirs  in  all  private  rivers,  even  where  a  person  was  the  owner  of 
the  entire  river  and  of  the  land  on  both  banks,  which,  we  think, 
could  not  have  been  intended.    The  record  of  6  &  7  Edw.  1,  at 
par.  23  (2)  of  the  case,  seems  also  very  strongly  to  shew  that  at 
that  time  the  enactment  of  Magna  Charta  was  not  considered  to 
have  the  efiect  which  is  now  contended  for  by  the  appellants.    We 
think  it  may  also  be  collected  from  the  observations  of  Lord 
Hale  in  his  treatise  de  Jure  Maris,  cc.  3  and  5,  that  his  view  of 
the  early  statutes  was  the  same  as  Lord  Coke  and  Callis  took  of 
them. 

We  may  mention  that  the  record  of  6  &  7  Edw.  1  to  which 
we  have  just  referred,  and  which  is  spoken  of  as  a  local  statute 
for  Cumberland  in  the  case,  both  from  its  intrinsic  character  and 
by  reference  to  the  roll  appears  to  be  only  a  record  of  proceedings 

(1)  Page  259 ;  4th  ed.  307. 
(2)  See  anU  oommissionera'  judgment,  par.  57,  p.  691. 
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before  John  de  Vallibus  and  others,  justices  in  eyre,  and  not       1870 

a  "  local  Act"  Lboonfield 

With  respect  to  the  statute  of  Geo.  1  (1),  assuming  it  could 
alter  the  case,  there  is  nothing  to  shew  that  the  river  therein 
mentioned  is  the  Derwent  under  consideration.  On  the'contrary, 
whether  the  selection  is  made,  par  excellence,  of  the  rivers  men- 
tioned in  Walton,  part  1,  c.  19 ;  part  2,  c.  2,  or  according  to  the 
rule  noscitur  a  sociis,  as  insisted  upon  in  argument,  the  Derwent  in 
the  statute  of  Geo.  1  is  a  Derwent  contributory  to  the  Humber, 
The  mode  and  order  in  which  the  other  rivers  are  named  in  the 
Act,  according  to  the  ordinary  rules  of  construction,  exclude  the 
application  of  it  to  this  river. 

The  Solway  Acts  (2)  were  referred  to  in  the  course  of  the  argu- 
ment. But  it  seems  to  us  that  they  do  not  affect  the  present 
•question ;  that  the  last  Act  merely  regulated  the  close  season  and 
size  and  shape  of  the  hecks  and  meshes ;  and  that  it  cannot  be 
construed  to  make  this  coop  legal  if  it  was  otherwise  illegal  at 
the  time  of  the  passing  of  that  Act,  nor  render  the  entire  coop 
illegal  merely  because  the  hecks  may  have  been  used  contrary  to 
its  provisions,  so  as  that  penalties  were  incurred. 

The  weir  in  this  case  was  in  a  part  of  the  river  above  the  flow 
of  the  tide,  and  where  it  was  not  navigable ;  and  we  are  of  opinion 
that  the  use  of  the  weir  is  not  shewn  to  have  been  unlawful  by 
force  of  any  statute  at  the  time  of  the  passing  of  the  Salmon 
Fishery  Act,  in  1861,  It  waa  contended  that,  independently  of 
^ny  statute,  the  erecting  a  coop  of  the  present  description,  without 
any  gap  or  opening  in  the  dam  to  allow  fish  to  pass,  was  a  public 
nuisance ;  but  we  see  no  ground  for  saying  that  a  coop  which  is 
not  in  a  public  navigable  river  can  be  treated  as  a  nuisance.  The 
supposed  authorities  which  were  cited  do  not  appear  to  us  to  make 
out  any  such  proposition ;  and  the  passage  in  the  2nd  Institute 
involves  the  contrary.  The  case  of  Wdd  v.  Somhy  (3),  which  was 
relied  upon  on  this  point,  did  not  raise  any  such  question.  It  was 
.an  action  for  a  private  nuisance,  and  unquestionably  maintainable 
in  respect  of  the  plaintiff's  private  right  of  property,  which  was 
injured  by  the  act  of  the  defendant  in  making  his  weir  more 

(1)  1  Geo.  1,  St.  2,  c.  18.  (2)  44  Geo.  3,  c.  xlv. ;  49  Geo.  3,  c.  ii. 

(3)  7  East,  195;  3  Smith,  244. 
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1870  imperyious  to  fish,  and  so  preventing  them  from  arriving  at  the 
LwxjwiBLo  plaintiflTs  fishery,  a  grievance  long  recognized  as  giving  a  right 
T^  *•  of  action,  independent  of  any  question  of  public  nuisance;  see 
the  precedent  in  the  last  case  of  year  46,  lib.  As.  The  dictum 
of  Lord  EUenborough  must  be  read  as  assuming  that  the  river 
Tvas  public ;  and  the  marginal  note  to  the  report  of  the  case  in 
3  Smith,  244,  expressly  refers  to  it  as  a  public  river.  Its  turning 
out  upon  inquiry  not  to  be  so  in  fact  at  the  point  where  the  weir 
actually  was,  only  shews  that  Lord  Ellenborough  was  mistaken  as 
to  the  fact,  or  that  his  attention  was  not  at  the  moment  directed 
to  its  importance.  The  dictum  was  unnecessary  to  the  decision 
of  the  case,  and  is  outweighed  by  the  authority  of  Coke  and  Glan- 
ville.  At  the  same  time,  it  is  proper  to  observe  that  the  opinion 
thus  extrajudicially  thrown  out  has  led  to  much  misapprehension, 
which  even  the  judgment  of  the  Court  of  Queen's  Bench  in  BoBe 
V.  Whyte  (1),  does  not  appear  to  have  quite  corrected.  The  pas- 
sage cited  from  Viner's  Abridgment,  tit.  Nuisance,  3,  was  clearly 
also  a  case  of  injury  to  a  private  right. 

It  was  further  contended  that  a  claim  to  a  coop  of  this  descrip- 
tion was  not  within  the  Prescription  Act;  and  that  this  coop, 
having  been  erected  since  1741,  and  therefore  not  having  existed 
from  time  immemorial,  could  not  be  lawful.  If  it  had  been  neces- 
sary to  decide  that  question,  strong  arguments  were  presented  to 
us  in  support  of  the  conclusion  that  such  a  claim  is  within  the 
Prescription  Act,  in  accordance  with  the  judgment  of  the  Queen's 
Bench  in  BoUe  v.  Whyte  (1)  ;  but  it  is  unnecessary  to  determine 
that  pointy  because  we  are  of  opinion  that  this  coop  can  be  con- 
sidered as  lawfuUy  in  ttse  at  the  time  of  the  passing  of  the  Salmon 
Fishery  Act,  1861,  6y  virtue  of  a  grant,  within  the  meaning  of  s.  12 
of  that  Act.  A  grant  may  be  proved  either  by  production  of  the 
grant  itself  or  by  evidence  of  enjoyment  consistent  only  with  the 
existence  of  such  a  grant,  and  from  which  it  may  be  presumed ;  and 
there  is  abundant  evidence  in  this  case,  by  an  enjoyment  for  sixty 
years  and  as  far  back  as  living  memory  extends,  of  the  coop  being 
used  in  substantially  the  same  manner  as  it  was  used  in  1861,  to 
shew  that  the  commissioners  might  and  ought  to  find  that  the  right 
did  exist  by  grant  from  all  the  proprietors  whose  interests  could  be 

(1)  Law  Rep.  3  Q.  B.  286. 
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aflTected  by  the  coop.    The  case  of  Wdd  v.  Eornby  (1),  and  the        1870 
ruling  of  Lord  Manners  at  the  trial  of  the  case,  were  quite  in  l^^ibld 
accordance  with  this  view.  t  ^w  !: . ,  - 

For  these  reasons,  we  think  the  commissioners  were  right,  upon 
the  facts  found  in  the  case,  in  making  the  order  that  this  coop  was 
legal,  and  that  our  judgment  should  .be  in  favour  of  the  respondent. 
As,  however,  the  appeal  was  brought  at  the  suggestion  of  the  com- 
missioners, we  think  there  should  be  no  costs. 

Appeal  dismissed. 

Attorneys  for  appellants:  Jennings,  White,  &  Bucksione,  far 
Messrs.  Saul,  Carlisle, 

Attorneys  for  respondent :  Oregcm/,  Roweliffes,  dk  Bawle,  for 
W.  Lumh,  Whitehaven. 


[IN  THE  EXCHEQUER  CHAMBER.] 

GRANT  V.  GRANT.  June  22. 

Will — Evidence — LaUnt  Ambiguity — Extrinsic  Evidence — ^**  Nephew.^ 

Testator  devised  property  to  "  my  nephew  Joseph  Grant."  It  appeared  that 
the  testator's  brother  had  a  son  named  Joseph  Grant,  and  that  the  brother  of  the 
testator's  wife  also  had  a  son  of  the  same  name : — 

Held  (affirming  the  judgment  of  the  Court  of  Common  Pleas),  that  the  descrip- 
tion "  my  nephew "  was  applicable  to  both  Joseph  Grants,  and  that  a  latent 
ambiguity  was  therefore  disclosed,  and  consequently  that  parol  evidence  was 
admissible  to  shew  which  Joseph  Grant  was  meant  by  the  testator. 

Error  from  the  judgment  of  the  Court  of  Common  Pleas  in 
favour  of  the  defendant.  (2) 

June  22.  Quain,  Q.C.  (Orove  Chapman  with  him),  for  the 
plaintiff.  If  the  evidence  set  out  in  the  special  case  was  admis- 
sible, there  can  be  no  doubt  that  the  testator  intended  to  give  the 
estate  in  question  to  the  defendant.  In  construing  a  will,  how- 
ever, the  Courts  will  adhere  to  general  rules  of  interpretation, 

(1)  7  East,  195 ;  3  Smith,  244.  Rep.  2  P.  &  D.  8),  whose  decision  was 

(2)  Ant^,  p.  380.  This  case  had  also  the  same  as  that  of  the  Court  of 
been  decided  by  Lord  Penzance  (Law     Common  Pleas. 
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1870  rather  than  look  for  the  particular  intention  in  each  individual 
Grant  ^^e :  per  Tindal,  O.J.,  in  Doe  d.  Clarke  v.  LudJam.  (1)  Where 
^  *• .        the  language  of  the  will  is  such  that  it  may  refer  to  either  of  two 

\jiKAN  i» 

persons  or  two  subject-matters,  parol  evidence  is  admissible  to  shew 
which  person  or  thing  the  testator  intended :  but,  where  one  of 
them  completely  answers  to  and  completely  fills  up  the  description 
in  the  will^  in  its  ordinary  and  strict  meaning,  parol  evidence  is 
not  admissible  to  shew  that  the  testator  meant  something  else. 
''  In  expounding  a  will,  the  Court  is  to  ascertain,  not  what  the 
testator  actually  intended,  as  contradistinguished  from  what  his 
words  express,  but  what  is  the  meaning  of  the  words  he  has  used :' 
per  Parke,  B.,  in  Doe  d.  QwiUim  v.  GwiUim.  (2)  In  Biehman  v.  Oar- 
stairs  (8),  Lord  Denman  applies  the  same  doctrine  to  the  construe* 
tion  of  a  policy  of  insurance.  The  rule  is  similarly  laid  down  by 
Lord  Wensleydale  in  Orey  v.  Pearson.  (4)  And  it  is  consistent 
with  Propositions  1,  2,  3,  7,  of  Wigram  on  Extrinsic  Evidence.  (5) 
[Blackbubn,  J.,  referred  to  Blackburn's  Contract  of  Sale,  p.  49, 
where  the  rule  upon  this  subject  is  thus  stated : — **  The  general 
rule  seems  to  be,  that  all  facts  are  admissible  which  tend  to  shew 
the  sense  the  words  bear  with  reference  to  the  surrounding  circum- 
stances of  and  concerning  which  the  words  were  used,  but  that 
such  facts  as  only  tend  to  shew  tixat  the  writer  intended  to  use 
words  bearing  a  particular  sense  are  to  be  rejected."  To  this  at 
p.  50  is  added  the  following  note : — "  The  principles  of  the  rules 
of  law  regulating  the  admissibility  of  extrinsic  evidence  to  aid  the 
construction  of  wills  and  of  contracts  required  to  be  in  writing,  seem 
to  be  the  same.  But,  in  applying  them,  it  seems  necessary  to  bear 
in  mind  that  there  is  a  distinction  between  the  two  elates  of  instru- 
ments. The  will  is  the  language  of  tixe  testator,  soliloquizing,  if 
one  may  use  the  phrase,  and  the  Court  in  construing  his  language 
may  properly  take  into  account  all  that  he  knew  at  the  time,  in 
order  to  see  in  what  sense  the  words  were  used.  But  the  language 
used  in  a  contract  is  the  language  used  to  another  in  the  course  of 
an  isolated  transaction,  and  the  words  must  take  their  meaning 
from  those  things  of  and  concerning  which  they  are  used,  eisid 

(1)  7  Bing.  276,  279.  (3)  5  B.  &  Ad.  651,  663. 

(2)  5  B.  &  Ad.  122, 129.  (4)  6  H.  L.  61, 106. 

(6)  3rd  ed.  pp.  15, 17,  42. 
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those  only.    This  does  not  affect  the  law^  but  it  is  of  some  conse-       1870 
quence  in  the  application  of  it,  as  it  narrows  the  field  of  inquiry."      Grakt 
No  authority  is  referred  to  for  the  proposition ;  but  such  was  then      q^^^j,^ 
my  opinion,  and  I  still  think  the  same.] 

There  is  nothing  in  the  context  here  to  shew  that  the  testator 
used  the  expression  **my  nephew  Joseph  Grant "  in  any  other  than 
its  strict  primary  sense.  The  authorities  are  numerous  to  shew 
that  the  construction  of  a  will  on  the  face  of  it  free  from  ambiguity 
is  not  to  be  influenced  by  parol  evidence  of  actual  intention :  Beau- 
mont V.  FeU  (1) ;  Doe  d.  Chichester  v.  Oxenham  (2) ;  Doe  d.  Oord  y. 
Needs  (3) ;  Doe  d.  HiscocJcs  v.  Hiscochs  (4) ;  Mounsej/T.  Bhmire  (5) ; 
MiHer  t.  Travers  (6) ;  Doe  d.  Ashforth  v.  Bower.  (7)  None  of  the 
parol  evidence  here  was  admissible. 

Wills  (Field,  Q.O.,  with  him),  contra,  was  not  called  upon. 

Kelly,  C.B.  I  am  of  opinion  that  the  judgment  of  .the  Court 
of  Common  Pleas  should  be  affirmed.  The  testator  by  his  will 
has  made  a  devise  in  these  terms : — *'  I  bequeath  to  my  nephew 
Joseph  Grant  the  sum  of  5001,  and  all  the  stock  and  household 
effects  in  the  house  where  I  now  live ;  and  I  devise  to  my  said 
nephew  Joseph  Grant,  his  heirs  and  assigns,  the  said  house  and 
premises  where  I  now  live."  Then  in  a  codicil  he  expresses  him- 
self thus,  after  referring  to  the  will, — ^'  I  appoint  my  nephew  James 
Grant  an  executor  of  my  said  will,  in  conjunction  with  my  nephew 
Joseph  Grant ;  and  I  devise  all  estates  vested  in  me  as  trustee  or 
mortgagee  unto  the  said  Joseph  Grant  and  James  Grant,  their 
heirs  and  assigns,  subject  to  the  equities  affecting  the  same."  An 
action  of  ejectment  being  brought  to  recover  the  land  in  question, 
the  defendant  appears  to  defend ;  and  the  case  stands  thus : — 
There  are  two  persons  in  existence  to  whom  the  description  in  the 
will  **  my  nephew  Joseph  Grant "  might  properly  be  applied ;  and 
fkccordingly  evidence  is  entered  into  to  which  for  the  purpose  of 
raising  the  question  I  see  no  objection.  That  evidence  in  sub- 
stance amounts  to  this,  that,  at  the  time  of  his  death,  the  testator 

(1)  2  P.  Wms.  141.  (5)  4  Russ.  384. 

(2)  8  Taunt.  147.  (6)  8  Bing.  244. 

(3)  2  M.  &  W.  129.  (7)  3  B.  &  Ad.  453. 

(4)  6  M.  &  W.  363. 


V, 
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1870  had  a  brother  William  who  had  a  son  named  Joseph ;  and  that  the 
Gr^t  testator's  wife  also  had  a  brother  who  had  a  son  named  Joseph 
Grant :  so  that  there  were  two  persons  either  of  whom  might  in  a 
certain  sense  come  within  the  terms  of  the  will ;  and  the  question 
is  to  which  of  the  two  the  testator  intended  to  leave  the  property. 
No  doubt  this  is  a  latent  ambiguity ;  and,  on  its  appearing  that 
there  are  two  persons  who  in  different  senses  and  different  mean- 
ings of  the  word  were  nephews  of  the  testator,  the  question  is 
whether  evidence  is  admissible,  and  to  what  extent,  to  shewvrhich 
of  them  the  testator  meant.  It  is  impossible  to  deny,  without  re- 
ference to  more  than  our  own  knowledge  of  the  English  language 
and  the  sense  in  which  words  are  ordinarily  used,  that  each  of 
these  persons  may  without  doing  any  violence  to  the  language  of 
the  will,  come  within  the  description.  It  is  true  that  perhaps  the 
more  strict  and  accurate  meaning  of  *'  nephew  "  is,  a  brother's  or  a 
sister's  sod.  But  we  all  know  that  it  is  as  commonly  used  to 
describe  the  son  of  a  wife's  brother  or  sister.  When,  therefore,  we 
find  a  word  thus  susceptible  of  two  meanings,  is  it  not  competent 
to  us  to  enter  into  evidence  to  see  what  the  testator  really  did  in- 
tend ?  Many  cases  have  been  referred  to  for  the  purpose  of  shew- 
ing that,  where  the  language  of  a  will  may  have  effective  operation 
without  any  extrinsic  evidence  to  explain  it,  such  evidence  is 
inadmissible;  as  in  Doe  d.  Chichester  y.  Oxenham  {!),  where  the 
devise  was  of  ^  my  estate  of  Ashton,"  and,  the  testator  having  a 
maternal  estate  comprehending  a  manor  and  capital  farm  and  lands 
in  the  parish  of  Ashton,  as  well  as  several  other  estates,  some  in 
the  adjacent  parishes,  some  ten  and  fifteen  miles  distant^  it  was 
held  that  evidence  was  not  admissible  to  shew  that  he  was  accus- 
tomed to  call  all  his  maternal  estate  his  Ashton  estate,  to  raise  the 
inference  that  he  meant  to  devise  the  whole  by  that  name.  My 
estate  of  Ashton  may  very  well  mean  my  estate  in  the  parish  of 
Ashton,  and  may  be  altogether  inapplicable  to  any  estate  in 
another  parish.  But,  when  we  come  to  consider  who  was  intended 
by  the  testator  when  he  spoke  of  his  '^  nephew  Joseph  Grant,"  and 
the  Court  has  to  determine  which  of  two  persons  bearing  the«ame 
name,  and  standing  in  the  same  relation  in  a  popular  sense  to  the 
testator,  is  the  person  intended,  extrinsic  evidence  must  be  resorted 

(1)  3  Taunt.  147. 
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ito  for  that  purpose.  Sir  James  Wigram  in  his  Treatise  on  Ex-  1870 
trinsic  Evidence,  §  184,  referring  to  MiUer  v.  Trovers  (1),  Doe  d.  gbamt 
Oord  V.  Needs  (2),  and  Hiecoeks  v.  HieeoeJca  (3),  says :  "  From  these  qb^. 
judgments  it  will  appear  that  the  decisions  have  affirmed  the  doc- 
trine that,  where  the  description  in  the  will  of  the  person  or  ihinff 
intended  is  applicable  with  legal  certainty  to  each  of  several 
subjects,  extrinsic  evidence  is  admissible  to  prove  which  of  such 
subjects  was  intended  by  the  testator."  It  is  impossible  to  deny 
that ''  nephew  "  may  with  legal  certainty  be  applicable  eitlier  to 
the  son  of  a  brother  or  sister,  or  to  the  son  of  the  wife's  brother  or 
sister.  The  consequence  is  that  we  are  obUged  to  have  recourse  to 
the  extrinsic  evidence,  so  far  as  by  the  rules  of  law  it  is  admissible, 
in  order  to  see  which  of  the  two  persons  who  fulfil  the  description 
was  the  person  intended.  The  whole  of  the  evidence  here  is 
objected  to  as  inadmissible.  It  is  impossible  to  reject  evidence  of 
the  relation  in  which  the  plaintiff  and  defendant  respectively  stood 
to  the  testator;  and,  when  we  have  the  two  before  us,  what  is  to 
determine  us  as  to  which  of  them  the  description  applies  ta  I  at 
once  pass  over  the  evidence  set  forth  in  paragraphs  18  and  19.  (4) 
I  am  far  from  wishing  to  throw  a  doubt  upon  its  admissibility ;  but 
I  do  not  think,  sitting  here  as  a  Court  of  Appeal,  we  ought  unne- 
cessarily to  decide  a  question  which  may  be  open  to  some  doubt. 
But,  when  we  look  at  paragraphs  16  and  17,  and  especially  at  the 
latter,  I  cannot  entertain  a  doubt  that  that  evidence  is  admissible. 
It  appears  that  the  plaintiff  was  the  son  of  the  testator's  brother 
William,  of  whose  name  and  existence  the  testator  was  ignorant  at 
the  time  he  made  his  will ;  and  that,  on  the  other  hand,  the  defend- 
ant, the  son  of  his  wife's  brother,  had  been  brought  up  by  the  testa- 
tor as  a  member  of  his  family,  and  assisted  him  in  the  management 
of  his  business.  The  defendant  had  long  been  the  object  of  the  tes- 
tator's affection  and  regard.  Under  these  circumstances,  we  are 
called  upon  to  exclude  this,  the  only  evidence  which  could  be  given 
to  shew  which  of  the  two  the  testator  meant  by  his  nephew  Joseph 
Grant,  on  the  ground  that  the  two  were  not  equally  in  a  strict 
legal  sense  nephews  of  the  testator.  I  see  no  authority  for  saying 
that  there  must  be  an  absolute  equality  in  the  applicability  of  a 

(1)  8  Bing.  244.  (3)  5  M.  A  W.  363. 

(2)  2  M.  &  W.  129.  (4)  Antfe,  p.  383. 


732  OOUBT  OF  COMMON  PLEAa  [L.  B. 

1870  description  before  extrinsic  evidence  can  be  let  in.  On  tbe  con- 
Gbaitp  trary,  I  find  abundance  of  authority  that,  if  the  description  applies 
Gbjjit.  ^^^^  legol  certainty  to  more  than  one  person,  such  evidence  is  ad- 
missible. Beading  the  will  with  the  aid  of  that  evidence  which  I 
conceive  to  be  beyond  all  question  admissible,  I  entertain  no  doubt 
whatever  that  the  defendant  was  the  object  of  the  testator's 
bounty,  and  comes  strictly  within  the  description  in  the  will.  For 
these  reasons,  I  think  the  judgment  of  the  Court  of  Common  Pleas 
should  be  afiSrmed, 

Martin,  B.  I  am  of  the  same  opinion.  The  devise  which  we 
are  called  upon  to  construe  is  in  these  terms : — "I  devise  to  my 
nephew  Joseph  Grant,  his  heirs  and  assigns,  the  house  and  pre- 
mises where  I  now  live."  In  itself  the  language  of  that  devise  is 
clear  and  plain.  The  diflSculty,  if  there  be  one,  arises  from  the 
fact  of  there  being  two  persons  of  the  name  of  Joseph  Grant  who 
stood  in  the  relation  of  nephew  to  the  testator,  one  being  the  son 
of  his  brother,  the  other  the  son  of  his  wife's  brother.  Both  are 
in  common  understanding  and  according  to  ordinary  experience 
treated  as  nephews.  That  being  so,  what  is  the  rule  of  law  ?  The 
distinction  between  a  latent  ambiguity  and  a  patent  ambiguity  is 
well  put  in  Starkie  on  Evidence,  3rd  ed.  vol.  3,  p.  755  (1) :  "  An 
important  distinction  has  already  been  adverted  to  between  am- 
biguities which  are  apparent  on  the  face  of  an  instrument,  and 
those  which  arise  merely  extrinsically  in  the  application  of  an 
instrument  of  clear  and  definite  intrinsic  meaning  to  doubtful 
subject-matter.  An  ambiguity  apparent  on  reading  an  instrument 
is  termed  ambiguitas  patens ;  that  which  arises  merely  upon  its 
application,  ambiguitas  latens.  The  general  rule  of  law  is,  that 
the  latter  species  of  ambiguity  may  be  removed  by  means  of  parol 
evidence,  the  maxim  being,  *  Ambiguitas  verborum  latens  verifi- 
catione  suppletur ;  nam  quod  ex  facto  oritur  ambiguum  verifica- 
tione  facti  tollitur.'  On  the  other  hand,  it  is  a  settled  rule  that 
such  evidence  is  inadmissible  to  explain  an  ambiguity  apparerd 
on  the  face  of  the  instrument."  Afterwards,  at  p.  768,  he  says  (2): 
''In  the  next  place,  it  is  always  necessarily  a  matter  of  extrinsic 
evidence  to  apply  the  terms  of  an  instrument  to  a  particular  sub- 

(1)  4th  ed.  p.  662.  (2)  4Ui  ed,  p.  679. 
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jectrmatter  the  existence  of  which  is  also  matter  of  proof.  A  1870 
difficulty  in  this  ease  occurs,  where,  althongh  the  terms  of  the  onivr 
instrument  be  sufficiently  definite  and  distinct,  the  objects  to  which  q^I^ 
it  is  to  be  applied  are  not  equally  so,  and  where  it  is  doubtful 
whether  the  description  applies  at  all  to  the  particular  object 
pointed  out  by  the  evidence,  or  whether  it  is  not  equally  applic- 
able to  several  distinct  objects.''  He  goes  on  to  give  an  instance 
which  is  identical  with  the  present  case :  *'  The  general  rule  has 
already  been  adverted  to,  that  a  latent  ambiguity  (that  is,  an 
ambiguity  arising  from'  extrinsic  evidence,)  may  be  removed  by 
extrinsic  evidence.  The  illustration  most  usually  given  of  the 
operation  of  this  rule  is  that  of  a  description  in  a  will  of  a  devisee, 
or  of  an  estate,  where  it  turns  out  that  there  are  two  persons, 
or  two  estates,  of  the  same  name  and  description.  Where  the 
testatrix  devised  an  estate  to  John  Cluer,  and  there  were  two 
persons,  father  and  son,  of  that  name,  evidence  was  admitted  to 
shew  that  John  Cluer  the  son  was  meant :"  Jonea  v.  Newman,  (1) 
He  also  refers  to  Lord  Cheneys  Case,  (2)  Here  is  a  latent  am- 
biguity when  it  appears  that  there  are  two  persons  who  answer 
the  description  of  "my  nephew  Joseph  Grant."  Extrinsic  evi- 
dence is  clearly  admissible  to  shew  which  nephew  the  testator 
meant.  The  evidence  shews  that  the  testator  knew  neither  the 
name  nor  the  existence  of  the  plaintiff ;  but  that  he  had  adopted 
the  defendant  at  a  very  early  age,  brought  him  up  as  a  member  of 
his  family,  and  had  long  had  his  services  in  the  management  of 
his  business.  In  the  teeth  of  this  evidence,  we  are  asked  to  give 
judgment  in  favour  of  a  man  who  clearly  was  never  intended  to  be 
the  object  of  the  testator's  bounty.    I  think  we  ought  not  to  do  so. 

Chaijnbll,  B.  I  am  clearly  of  opinion  that  both  the  judgment 
of  Lord  Penzance  (3)  and  that  of  the  Court  of  Common  Pleas  (4) 
were  right.  As  three  Courts  are  now  unanimous  in  this  view,  it 
is  to  be  hoped  that  there  will  be  an  end  of  this  litigation. 

Blackbtjbk,  J.    I  also  am  of  opinion  that  the  judgment  of  the 

(1)  1  W.  Bla.  60.  (3)  Iaw  Rep.  2  P.  &  D.  8. 

(2)  6  Co.  Rep.  58.  b.  (4)  Antb,  p.  380. 
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1870  Court  of  Common  Pleas  should  be  aflSrmed.  I  entirely  agree  with 
Gbakt  ^y  Brother  Martin  that  there  can  be  no  moral  doubt  of  the  pro- 
^  *•  priety  of  the  decision :   but  I  come  to  the  conclusion  that  the 

plaintiff  is  not  entitled  to  recorer,  according  to  the  rules  of  law. 
I  would  point  out  in  a  few  words  what  I  conceive  to  be  the  ground 
of  the  plaintiff's  claim.  Mr.  Quain  very  properly  admitted  that 
the  evidence  set  out  in  the  case,  if  admissible,  was  conclusive 
against  him  :  but  he  relied  upon  the  fact  of  the  written  will  leaving 
the  property  unambiguously  to  the  testator's  nephew  Joseph  Grant, 
and  he  insisted  that  no  evidence  was  admissible  to  shew  that  the 
testator  meant  his  wife's  nephew  Joseph  Grrant.  The  only  autho- 
rity he  quoted  for  that  was  the  second  proposition  in  Sir  James 
Wigram's  work  on  Extrinsic  Evidence.  All  the  rest  has  no  appli- 
cation whatever.  That  proposition  is  as  follows : — "  Where  there 
is  nothing  in  the  context  of  a  will  &om  which  it  is  apparent  that 
a  testator  has  used  the  words  in  which  he  has  expressed  himself 
in  any  .other  than  their  strict  and  primary  sense,  and  where  his 
words  so  interpreted  are  sensible  with  reference  to  extrinsic  eireum- 
stances,  it  is  an  inflexible  rule  of  construction  that  the  words  of 
the  will  shall  be  interpreted  in  their  strict  and  primary  sense,  and 
in  no  other,  although  they  may  be  capable  of  some  popular  or 
secondary  interpretation,  and  although  the  most  conclusive  evi- 
dence of  intention  to  use  them  in  such  popular  or  secondary  sense 
be  tendered."  Beading  that  proposition  with  reference  to  the 
Introductory  Observations  at  pp.  7-9,  the  phrase  **  evidence  ^of 
intention"  expresses  exactly  the  opinion  which  I  have  always 
entertained  upon  this  subject.  ^'The  question  in  expounding  a 
will,"  he  says,  ^*  is,  not  what  the  testator  meant^  as  distinguished 
from  what  his  words  express,  but  simply  what  is  the  meaning  of 
his  words.  And  extrinsic  evidence  in  aid  of  the  exposition  of  his 
will  must  be  admissible  or  inadmissible  with  reference  to  its 
bearing  upon  the  issue  which  this  question  raises."  The  facts  dis- 
closed by  the  evidence  set  out  in  paragraphs  15,  16,  and  17  of  the 
special  case,  are  abundantly  sufiQcient  to  satisfy  any  rational  person 
that  the  testator  intended  to  leave  the  estate  to  his  wife's  nephew. 
But  Mr.  Quain  insists  that  it  is  an  inflexible  principle  of  law  that, 
if  the  words  of  a  will  have  a  strict  primary  sense,  evidence  is  not 
admissible  to  shew  that  the  testator  meant  to  use  them  in  any 


V. 

Gbant. 
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other  sense ;  and  that  here  "  nephew,"  in  its  strict  primary  sense,  1870 
importing  the  son  of  a  brother  or  sister,  it  was  not  competent  to  gbaht 
the  defendant  to  shew  that  the  testator  intended  his  wife's  nephew. 
Most  if  not  all  the  cases  cited  by  Mr.  Quain  where  extrinsic  evi- 
dence was  rejected  were  cases  where  it  was  offered  for  the  purpose 
of  shewing  what  was  the  intention  of  the  testator.  In  Miller  v. 
Travers  (1),  the  devise  was  of  all  the  testator's  freehold  estates  in 
the  county  of  Limerick,  and  in  the  city  and  county  of  the  city  of 
Limerick.  The  testator  had  no  estates  in  the  county  of  Limerick, 
but  a  small  estate  in  the  city  of  Limerick  inadequate  to  meet  the 
charges  in  the  will,  and  estates  in  the  county  of  Clare  not  men- 
tioned in  the  will.  And  it  was  held  that  the  devisee  could  not  be 
allowed  to  shew  by  parol  evidence  that  the  estates  in  the  county 
of  Clare  were  devised  to  him  in  the  draft  of  the  will,  that  the  draft 
was  sent  to  a  conveyancer  to  make  certain  alterations  not  affecting 
the  estates  in  'the  ^county  of  Clare,  that  he  by  mistake  erased  the 
words  "  county  of  Clare,"  and  that  the  testator,  after  keeping  the 
altered  will  by  him  for  some  time,  executed  it  without  adverting  to 
the  alteration  as  to  the  county  of  Clare.  There,  proof  of  the  mis- 
take would  be  evidence  of  intention,  and  therefore  properly  re- 
jected. There  is  another  case  in  the  House  of  Lords  to  the  same 
effect,  namely,  Langston  v.  Langdon,  (2)  There  the  testator  de- 
vised his  manors,  &c.,  to  trustees  upon  trust  to  convey  the  same  to 
the  use  of  I.  H.  L.  (his  eldest  son)  for  life,  with  remainder  to  the 
use  of  the  second,  third,  and  aU  and  every  other  the  son  and  sons 
of  the  body  of  I.  H.  L.  severally  and  successively,  &c.,  in  tail  male, 
remainder  to  the  use  of  the  devisor's  second  and  other  sons  suc- 
cessively, &C.  The  Vice  Chancellor  (Sir  John  Leach),  after  having 
sent  cases  for  the  opinions  of  the  Courts  of  Queen's  Bench  (3)  and 
Common  Pleas  (4),  held,  in  conformity  with  the  opinion  of  the 
last-mentioned  Court,  that,  from  the  whole  tenor  of  the  will,  the 
first  son  of  I.  H.  L.  was  entitled  to  have  an  estate-tail  in  the 
demised  manors,  expectant  on  the  death  of  his  father,  limited  to 
him  in  the  conveyance  directed  to  be  made  to  the  trustees  :  and 
that  decree  was  aflBrmed  by  the  House  of  Lords.     It  appeared  in 

(1)  8  Bing.  244.   *  (3)  Langstan  v.  Pole,  9  D.  &  K 

(2)  8  Bli.  167 ;  2  CI.  &  F.  194.  298. 

(4)  LangsUm  v.  Pole,  5  Bing.  228. 
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1870  the  course  of  the  argument  (1)  of  that  case  in  the  House  of  Lords 
Grant  that  a  mistake  had  occurred  in  the  engrossment  of  the  will,  the 
Gbant.  copying-clerk  having  omitted  an  entire  line  in  the  draft ;  and  I 
have  always  entertained  a  notion  that  the  sight  of  the  draft  had 
something  to  do  with  the  decision.  Boe  d.  Gord  v.  Needs  (2)  in- 
troduces another  principle,  which  is  this,  that  if,  after  having  got 
the  explanatory  evidence,  the  will  would  be  void  for  uncertainty, 
there  evidence  of  intention  may  be  given  to  solve  the  ambiguity. 
Bae  d.  HiseocJcs  v.  HtBcoeJcs  (3)  is  another  example  of  that.  Lord 
Abinger,  in  delivering  the  judgment  of  the  Court,  there  says  (4) : 
*^  There  is  but  one  case  in  which  it  appears  to  us  that  this  sort  of 
evidence  of  intention  can  properly  be  admitted,  and  that  is  where 
the  meaning  of  the  testator's  words  is  neither  ambiguous  nor 
obscure,  and  where  the  devise  is  on  the  face  of  it  perfect  and  in- 
telligible ;  but,  from  some  of  the  circumstances  admitted  in  proof, 
an  ambiguity  arises  as  to  which  of  the  two  or  more  things,  or 
which  of  the  two  or  more  persons  (each  answering  the  words  in  the 
will),  the  testator  intended  to  express.  Thus,  if  a  testator  devises 
his  manor  of  S.  to  A.  B.,  and  has  two  manors  of  North  S.  and 
South  S.,  it  being  clear  he  means  to  devise  one  only,  whereas  both 
are  equally  denoted  by  the  words  he  has  used,  in  that  case  there 
is  what  Lord  Bacon  (5)  calls  ^  an  equivocation,'  i.  e.  the  words 
equally  apply  to  either  manor,  and  evidence  of  previous  intention 
may  be  received  to  solve  this  latent  ambiguity ;  for  the  intention 
shews  what  he  meant  to  do ;  and,  when  you  know  that,  you  imme- 
diately perceive  that  he  has  done  it  by  the  general  words  he  has 
used,  which,  in  their  ordinary  sense,  may  properly  bear  that  con- 
struction." In  Dae  d.  BUcocks  v.  Hiseoeks  (3),  evidence  of  intention 
was  rejected  because  no  proper  case  was  made  for  its  reception :  in 
Doe  d.  Oard  v.  Needs  (2)  the  evidence  was  admitted,  and  properly 
admitted,  for  the  reason  already  stated.  So,  in  Doe  d.  OoBenham  v. 
Chichester  (6),  the  evidence  which  was  rejected  was  evidence  of 
intention,  in  the  sense  in  which  that  term  is  used  by  Sir  James 
Wigram.    Apart  from  the  facts  set  out  in  par.  18  (7)  (upon  which 

(1)  See  Lord  Brougham's  judgment,  (4)  5  M.  &  W.  at  p.  368. 
2  CL  &  F.  at  p.  240.  (5)  Bacon's  Maxims,  25. 

(2)  2  M.  &  W.  129.  (6)  4  Dow,  65. 

(3)  5  M.  &  W.  363.  (7)  Ant^  p.  383. 
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the  Court  below  place  some  reliance)  and  those  set  out  in  par.  19,        1870 
as  to  the  admissibility  of  which  I  entertain  some  doubt,  as   at      Guant 
present  advised,  there  was  ample  explanatory  evidence  to  warrant      gr^ 
the  judgment  of  the  Court  below.    I  therefore  agree  with  the  rest 
of  the  Court  in  thinking  that  the  judgment  should  be  affirmed. 

Mellor,  J.  I  am  of  the  same  opinion.  I  am  content  to  rest 
my  judgment  upon  the  passage  read  by  the  Lord  Chief  Baron  from 
Sir  James  Wigram's  excellent  treatise,  which  seems  to  me  to  lay 
down  a  clear  and  sound  rule  of  law.  As  was  said  by  Parke,  B.,  in 
Doe  d.  Oord  v.  Needs  (1),  "  the  evidence  of  the  declarations  of  the 
testator  has  not  the  effect  of  varying  the  instrument  in  any  way 
whatever ;  it  only  enables  the  Court  to  reject  one  of  the  subjects 
or  objects  to  which  the  description  in  the  will  applies,  and  to  deter- 
mine which  of  the  two  the  devisor  understood  to  be  signified  by 
the  description  which  he  used  in  the  will."  That  appears  to  me 
to  be  consistent  equally  with  plain  sense  and  law. 

CXiEASBT,  B.  It  appears  that  the  testator  had  a  nephew  Joseph 
Grant,  who  was  the  son  of  his  deceased  brother.  It  so  happened 
that  his  wife  also  had  a  nephew  whose  name  was  Joseph  Grant. 
By  his  will  the  testator  bequeathed  to  his  "nephew  Joseph  Grant" 
500L  and  all  the  stock  and  household  effects  in  the  house  where 
he  then  lived;  and  then  he  proceeds,  ^'and  I  devise  to  my  said 
nephew  Joseph  Grant,  his  heirs  and  assigns,  the  said  house  and 
premises  where  I  now  live;"  and  he  appoints  his  said  nephew 
Joseph  Grant  his  executor.  K  there  had  been  no  other  person  in 
existence  besides  the  plaintiff,  the  son  of  the  testator's  deceased 
brother,  who  answered  to  the  description  of  "  my  nephew  Joseph 
Grant,"  the  property  would  unquestionably  have  gone  to  him. 
But,  when  it  appeared  that  there  were  two  persons  who  answered 
to  that  description,  the  one  the  son  of  the  testator's  brother,  the 
other  the  son  of  his  wife's  brother,  a  latent  ambiguity  was  disclosed, 
to  solve  which  it  became  necessary  to  resort  to  extraneous  evidence. 
I  agree  with  the  rest  of  the  Court  that  there  was  abundant  ex- 
trinsic evidence,  which  was  clearly  admissible,  to  shew  that  the 

(1)  2  M.  &  W.  129, 140. 
Vol.  V.  3  0  2 
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1870        wife's  nephew, — ^the  only  person  known  to  him  who  answered  to 
Gbak^~  the  description  of  "my  nephew  Joseph  Giant," — ^was  the  object  of 

Graht      *^^  testator's  bounty. 

Judgment  affirmed. 

Attorney  for  plaintiff:  F.  T.  Dubois. 

Attorneys  for  defendant :   Fuller  A  SaUweU,  fwr  F.  FuUeVr 
Bughy. 


June  16.  INMAN  AKD  Others  v.  JENKINS. 

Interrogatories — Libel — Questions  tending  to  criminate  the  Person  interrogated — 
Special  circumstances — Discretion  qf  Judge  at  Chambers. 

To  an  action  for  libel,  in  sending  to  the  Times  newspaper  a  libellous  extract  from 
a  letter,  the  defendant  pleaded  the  general  issne  and  a  justification,  a  judge  at 
Chambers,  upon  the  usual  affidavit,  allowed  the  plaintiifB  to  administer  to  the  defen- 
dant the  following  interrogatory :  "  Did  you  write  and  send  to  the  Timei,  for  pub- 
lication, a  letter  signed  Z.,  accompanied  by  what  purported  to  be  an  extract 
from  the  letter  from  a  Halifax  merchant?^  The  defendant  had  obtained  a 
commission  to  Nova  Scotia  to  examine  witnesses  upon  an  affidavit  which  statod 
that  the  extract  was  from  a  letter  he  had  received  from  a  person  in  Nova  Sootia 
with  whom  he  had  since  communicated,  and  on  whose  information,  believing  the 
statement  to  be  true,  he  had  pleaded  a  justification,  in  support  of  which  it  was 
necessary  to  examine  witnesses  in  Nova  Sootia.  This  affidavit  was  not  before  the 
judge,  but  it  did  not  appear  whether  the  facts  hod  or  had  not  been  stated  to  him. 
On  a  motion  to  set  aside  the  order  allowing  the  interrogatory : — 

Jffeld^  that  whether  snoh  an  interrogatory  should  be  allowed  or  not  was  a  matter 
for  the  discretion  of  the  judge,  with  which  the  Court  would  not  interfere  unless 
he  was  shewn  to  have  been  clearly  wrong ;  and  that  though  some  special  drcum- 
stances  should  be  shewn  to  the  judge  before  he  would  be  justified  in  allowing 
such  an  interrogatory,  yet  the  circumstances  in  the  present  case  appeared  to  be 
sufficiently  special,  and  were,  at  any  rate,  not  shewn  not  to  be  so. 

This  was  a  role  to  set  aside  an  order  of  Blackburn,  J.,  allowing 
the  plaintiffs  to  put  to  the  defendant  the  following  interrogatory : 
^  Did  jon,  on  or  about  the  10th  of  March,  ISTO,  write  and  send  to 
the  Times,  for  publication,  a  letter  signed  Z.,  accompanied  by  what 
purported  to  be  an  extract  from  the  letter  from  a  Halifax  mer- 
chant ?'(!) 

The  action  was  for  libel  in  sending  to  the  Times,  for  publica- 
tion, a  letter  containing   an  extract  from  a  letter  from  Nova 

(1)  Tliere  were  other  interrogatories  objected  to  and  allowed;  but  nothing 
of  a  similar  nature  which  were  also      turned  upon  their  form. 
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Scotia,  accusing  the  plaintiiSs  of  improperly  OTerloading  a  pas-       1870 
aenger  steamer  which  had  consequently  been  lost:  the  defendant      ikuax 
had  pleaded  not  guilty  and  a  justification.     The  order  bad  been     j^^'mg 
made  on  an  affidavit  in  the  usual  form,  which  stated  the  nature  of 
the  pleadings,  and  that  the  plaintiffs  believed  that  the  defendant 
still  had  in  his  possession  the  letter  from  which  the  extract  was 
made,  but  did  not  state  any  other  special  circumstances.    The 
defendant  had  obtained  a  commission  to  examine  witnesses  in 
Nova  Scotia  on  an  affidavit  which  contained  the  following  para- 
graphs : — 

^  7.  The  alleged  libel  consists  of  an  extract  from  a  letter  which 
I  received  from  a  merchant  residing  at  Halifax,  Nova  Scotia,  and 
with  whom  I  have  since  communicated  on  the  subject,  and  from 
information  given  by  him,  and  believing  the  same  to  be  true,  I 
have  pleaded  a  justification  of  the  alleged  libel ;  and  he  informs 
me,  and  I  believe  it  to  be  true,  that  there  are  numerous  witnesses 
at  Halifax  who  can  testify  to  the  truth  of  the  alleged  libel,  but 
who  may  not  be  disposed  to  attend  before  a  commissioner  volun- 
tarily to  give  evidence  thereof;  and  I  am  therefore  afiraid,  and  am 
advised  and  believe,  that  unless  a  mandatory  commission  is  granted 
by  this  honourable  Court  to  take  their  evidence  at  Halifax  aforesaid, 
there  may  be  a  miscarriage  of  justice. 

"  8.  I  have  applied  to  the  Board  of  Trade  to  institute  a  public 
inquiry  into  the  facts  concerning  the  loss  of  the  GUy  of  Boston  and 
the  lives  of  the  200  individuals  who  were  on  board  of  her ;  and  I 
have  also  offered  to  the  plaintiffs  to  give  up  the  name  of  my  cor- 
respondent at  Halifax  from  whom  I  received  the  information,  the 
subject  of  the  alleged  libel,  with  a  view  to  the  inquiry  taking 
place  at  Halifax  aforesaid." 

This  affidavit  was  not  before  the  judge  at  chambers,  but  it  did 
not  appear  whether  or  not  the  facts  contained  in  it  had  been  stated 
to  him. 

Charles  Bussett  shewed  cause.  The  interrogatory,  no  doubt,  is  one 
which  tends  to  criminate  the  defendant^  but  that  does  not  deprive  the 
plaintiffs  of  their  right  to  ask  it,  and  the  defendant,  if  he  objects  to 
answer  it>  will  then  have  to  state  his  objection  upon  oath.  This  is  no 
special  hardship  to  the  defendant,  for  if  he  were  in  the  witness-box  the 
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1870  plaintifib  would  certainly  be  entitled  to  ask  him  this  question.  The 
iHWAH  cases  of  OAam  v.  London  Dock  Co.  (1),  and  BarUett  v.  Lewis  (2),  are 
instances  in  which  questions  tending  to  criminate  the  pei-son  interro- 
gated were  allowed  to  be  put.  The  real  question  in  all  such  cases  is, 
whether  the  question  is  put  bon&  fide,  or  not.  If  there  is  any  reason 
to  think  it  is  not,  but  that  there  is  some  ulterior  object,  such  as  to 
obtain  evidence  for  a  criminal  prosecution  in  view,  then,  of  course, 
it  will  not  be  allowed.  The  cases  of  Edmunds  v.  Greenwood  (3), 
and  ViUAoisnd  y.  Tobin  (4),  will  be  relied  on  upon  the  other  side, 
but  they  expressly  decide  that  there  is  a  discretion  with  the  judge, 
and  in  both  those  cases  the  interrogatories  had  been  disallowed 
at  chambers.  Here  the  judge,  in  the  exercise  of  his  discretion, 
has  allowed  the  question,  and  this  Court  will  not  interfere.  The 
only  reported  cases  in  which  the  Court  has  interfered  with  the  dis- 
cretion of  the  judge  at  chambers  are  ^m  y.  Sevastopulo  (5),  and 
McFadzen  y.  Mayor  and  CorporoHon  of  Liverpool,  (6) 

It  will  put  the  plaintijBTs  to  great  trouble  and  expense  if  they 
haye  to  proye  that  the  defendant  sent  the  letter,  and  he  can  haye 
no  real  objection  to  answer  the  interrogatory,  for  he  has  already, 
in  effect,  admitted  that  he  sent  the  letter,  in  an  affidavit  which  he 
made  when  applying  for  a  commission  to  examine  witnesses  in 
Nova  Scotia.    [The  affidavit  was  handed  up  to  the  Court.] 

Baymondy  in  support  of  the  rule.  In  Edmunds  y.  Chreentoood  (3) 
the  Court,  after  going  through  all  the  cases,  decided  that  such  a 
question  ought  not  to  be  allowed.  The  judge  at  chambers  there 
had  disallowed  it  on  the  ground  that  such  a  question  ought  not  to 
be  put,  unless  in  exceptional  circumstances,  because  it  would  lay 
the  defendant  open  to  an  indictment  for  libel,  and  the  Court  upheld 
his  decision.  Here  the  ordinary  affidavit  was  used,  and  there  were 
no  grounds  shewn  for  granting  such  an  exceptional  right.  In 
Villdxnsnel  v.  Tobin  (4),  Montague  Smith,  J.,  says :  "  Such  interroga- 
tories will  not  be  allowed  on  the  common  affidavit  only,  but  some 
special  circumstances  must  be  laid  before  the  judge,  by  affidayit  or 
otherwise," 

(1)  10  Ex.  698 ;  24  L.  J.  (Ex.)  140.  (4)  Law  Kep.  4  C.  P.  184. 

(2)  12  C.  B.  (N.  S.)  249 ;  31  L.  J.  (5)  14  C.  B.  (N.  S.)  737 ;  32  L.  J. 
(C.P.)  230.  (C.  P.)  268. 

(3)  Law  Eep.  4  C.  P.  70.  (6)  Law  Rep.  3  Ex.  279. 
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[Brett,  J.    K  the  person  to  whom  the  libel  was  sent  refused  to       isro 
give  evidence,  and  was  shewn  to  be  under  the  defendant's  influ-      jvmax 
ence,  that  might  constitute  sufficiently  exceptional  circumstances.] 

The  affidavit  used  by  the  defendant  when  he  applied  for  a  com- 
mission to  Nova  Scotia  was  not  before  the  judge  at  chambers. 

[BoviLL,  C.J.  The  facts  may  have  been  stated  to  him  and  not 
denied.] 

If  that  affidavit  is  of  any  effect,  it  must  be  because  it  amounts 
to  an  admission  that  the  defendant  sent  the  letter,  and  if  so,  it 
renders  the  question  unnecessary,  and  it  cannot,  therefore,  justify 
the  interrogatory  being  allowed. 

BoYiLL,  C J.    In  all  the  cases  the  Courts  have  refused  to  lay 
down  a  fixed  rule  upon  the  question  whether  interrogatories  should 
be  allowed  which  tend  to  criminate  the  party  interrogated.    It  is 
a  matter  upon  which  the  judge  at  chambers  must  exercise  his 
discretion ;  and  it  was  so  stated  in  Edmunds  v.  Oreentvood  (1),  and 
ViUeboimet  v.  Tdbm.  (2),  in  both  of  which  cases  the  Court  refused 
to  interfere  with  the  discretion  of  the  judge.     The  party  applying 
to  set  aside  a  judge's  order  must  in  each  case  shew  the  Court  that 
the  judge  has  exercised  his  discretion  improperly.    In  the  present 
case  an  order  allowing  the  interrogatory  has  been  made  by  Black- 
bum,  J.,  and  it  lies  upon  the  defendant  to  shew  that  the  order  was 
wrong.  If,  however,  we  could  see  clearly  that  his  discretion  had  been 
wrongly  exercised,  we  should  reverse  his  decision ;  and  the  cases  I 
have  cited  shew  that  he  would  not  have  been  justified  in  allowing 
the  interrogatories  unless  there  were  some  special  circumstances  to 
justify  his  doing  so.    Were  there,  then,  any  such  circumstances  ? 
It  appears  the  action  was  brought  for  a  libel  in  sending  a  letter  to 
the  TimeSy  and  the  defendant  has  pleaded  a  justification,  and  the 
affidavit  on  which  the  order  was  obtained  stated  the  plaintiffs' 
belief  that  the  defendant  had  in  his  possession  the  original  letter, 
an  extract  from  which  was  contained  in  the  letter  to  the  Times,  and 
the  defendant,  when  he  applied  for  a  commission  to  Kova  Scotia, 
and   stated   in  an  affidavit  he  used  on  that  occasion,  that  the 
alleged  libel  was  contained  in  a  letter  which  he  received  from  a 
merchant  in  Nova  Scotia,  that  believing  the  statements  to  be  tme, 

(1)  Law  Rep.  4  C.  P.  70.  (2)  Law  Rep.  4  C.  P.  184. 
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1870        he  had  pleaded  a  justification,  and  that  some  persons  residing  in 

jjjjj^jj      Nova  Scotia  wonld  be  necessary  witnesses  for  him ;  the  defendant, 

"•  therefore,  has  not  only  pleaded  a  justification,  but  states  that  he 

must  examine  witnesses  in  support  of  his  plea.    Looking  at  aU  the 

circumstances,  I  think  it  was  a  fit  case  for  the  order  that  was  made. 

Keating,  J.  I  am  of  the  same  opinion.  We  are  asked  to 
rescind  a  judge's  order.  We  cannot  interfere  with  the  discretion  of 
a  judge  at  chambers,  unless  he  is  shewn  to  have  been  clearly  wrong ; 
but  a  judge  should  not  make  an  order  for  such  an  interrogatory 
as  the  present,  except  under  special  circumstances.  Here  I  think 
that  we  clearly  ought  not  to  disturb  the  order  that  has  been  made, 
since  the  question  is  almost  a  formal  one  after  the  affidavit  of  the 
defendant;  which  shews  that  the  real  matter  to  be  fought  was 
the  justification  of  the  libel,  and  not  whether  it  was  published  by 
the  defendant  or  not. 

Montague  Smith,  J.  I  am  entirely  of  the  same  opinion.  It  is 
plain  from  the  authorities  that  there  is  no  rule  that  such  an 
interrogatory  as  this  should  never  or  may  always  be  put;  in 
each  case  the  Oourt  must  take  into  consideration  the  special  cir- 
cumstances. In  ViUeboimet  v.  Tdbin  (1)  I  said,  "As  far  as  I  can 
see,  the  only  intelligible  rule  to  be  deduced  from  the  cases,  including 
that  of  Edmunds  v.  Qreenwood  (2),  is,  that  when  the  interrogatories 
are  bonft  fide  put  for  the  purpose  of  discovery  and  are  relevant  to 
the  matter  in  issue,  they  may  be  allowed,  although  the  answers  to 
them  may  tend  to  criminate  the  party  answering  (if  answered  in 
one  way),  leaving  to  such  party  the  option  of  refusing  to  answer 
on  that  ground.  But  where  such  interrogatories  are  sought  to  be 
put,  the  Court  and  the  judge  at  chambers  will  require  a  stronger 
case  to  be  made  out  for  allowing  them  than  is  requisite  in  ordinary 
cases,  and  such  interrogatories  will  not  be  allowed  on  the  common 
affidavit  only,  but  some  special  circumstances  must  be  laid  before 
the  judge,  by  affidavit  or  otherwise,  to  induce  him  to  order  them." 
I  am  still  of  the  same  opinion,  and  cannot  express  it  otherwise ;  I 
think  here  there  are  special  circumstances  which  justified  the  judge 
in  making  the  order,  and  I  am  not  inclined  therefore  to  interfere. 

(1)  Law  Rep.  4  C.  P.  184,  191.  (2)  Law  Rep.  4  C.  P.  70. 
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Bbbtt,  J,    I  confess  to  being  considerably  disappointed  that  in        1870 
Edmunds  v.  Oreenwood  (1)  we  did  not  lay  down  a  more  definite  role      Ikhak 
than  it  seems  we  did.    I  hoped  the  rule  then  enunciated  was  that     j^xkik*. 
such  an  interrogatory  as  the  present  was  not  generally  to  ^be 
■allowed  but  only  if  there  were  exceptional  circumstances.    I  still 
more  thought  so  after  YiUeboimet  v.  Tobin  (2),  which  seemed  to 
me  to  put  upon  Edmunds  v.  Chreennoood  (1)  the  interpretation  I 
had  hoped  for.    In  these  cases  the  question  to  be  put  is  one^*  the 
immediate  effect  of  answering  which,  if  answered  as  is  expected, 
will  be  to  criminate  the  person  answering ;  when  such  a  question 
is  put  to  a  witness  in  open  court  a  caution  is  usually  given  by  the 
presiding  judge  to  the  witness  that  he  is  not  bound  to  answer : 
in  the  case  of  interrogatories  administered  by  order  no  such 
authoritative  caution  can  be  given ;  and  I  think,  therefore,  the 
leave  of  a  Court  or  judge,  which  is  required  before  they  can  be 
asked,  and  which  is  the  only  protection  under  such  circumstances 
to  the  person  interrogated,  should  not  be  granted  except  under 
special   circumstances.      However,  it   seems   that   Edmunds  v. 
Qreemoood  (1)  did  not  lay  down  a  rule  so  definite;    it  is  now 
supposed  to  have  laid  down  this  rule  only  that  the  judge  must 
exercise  his  discretion,  and  that  he  will  require  more  than  ordinary 
circumstances  to  induce  him  to  allow  the  interrogatories.    I  agree 
that,  if  that  be  the  rule,  there  are  such  circumstances  here,  for 
though  I  should  have  thought  that  merely  pleading  a  justification 
would  not  be  enough,  yet  here  there  is  also  the  affidavit  of  the 
defendant  saying  that  he  believes  his  statements  to  be  true,  and 
asking  for  a  commission  to  examine  witnesses  in  support  of  them ; 
and  that  seems  to  make  the  real  question  in  dispute  the  truth  of 
the  libel,  and  not  whether  it  was  published  by  the  defendant ;  and, 
if  so,  it  may  be  said  that  this  question  is  only  a  matter  of  form, 
which,   perhaps,  would  justify  the  order  of  the  judge,  even  if 
Edmunds  y.  Oreenwood  (1)  were  considered  to  have  gone  as  far  as 
I  had  thought. 

Rule  diseharged. 

Attorneys  for  plaintiffs :  Gregory,  Bowdiffes,  &  Bawls. 
Attorney  for  defendant :  W.J.  Wilkinson. 

(1)  Law  Rep.  4  G.  P.  70.  (2)  Law  Rep.  4  C.  P.  184. 
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1870  ELLIOTT  v.  RICHABDSON  akd  Othees. 

JuTte  30.  Contract — HUgality — Cmnpany — Winding-up  Acts — Maintenance. 

An  agreement  by  a  shareholder  in  a  company  which  is  being  compulflorilj  woand 
up  that,  in  coosideration  of  a  pecuniary  equivalent,  he  will  endeavour  to  post- 
pone  the  making  of  a  call,  or  will  support  the  claim  of  a  creditor,  is  illegal,  as  being 
contrary  to  the  policy  of  the  Winding-up  Acts. 

A.  and  B.  were  shareholders  iu  a  company  then  being  compulsorily  wound  np 
under  the  provisions  of  the  Companies  Act,  1862,  and  B.  was  also  a  creditor  of  the- 
company.    An  agreement  was  entered  into  between  them,  by  which  A.  agreed  t<y 
use  his  influence  to  obtain  the  postponement  of  a  call  then  about  to  be  made,  and 
to  support  B.*8  claim,  and  R  in  consideration  thereof  agreed  to  pay  all  calls  made 
on  A.'s  shares.    In  an  action  by  A.  against  B.  on  this  agreement  for  not  paying- 
certain  calls  made  on  his  shares,  B.  pleaded  that  the  agreement  was  made  with- 
out the  knowledge  of  the  Court  of  Chancery,  or  the  other  shareholders  or  credilors». 
and  with  intent  to  obtain  a  postponement  of  the  call  and  payment  of  dividends  on 
the  whole  of  B.*s  debt  to  the  prejudice  of  the  other  shareholders  and  creditors, 
though  A.  knew  that  B.'s  claim  was  disputed,  and  believed  that  only  a  portion  of 
it  was  due :— - 

JSdd,  that  the  plea  was  good  as  shewing  that  the  agreement  was  contrary  to 
the  policy  of  the  Winding-up  Acts,  and  therefore  void. 

Senible^  per  Willes,  J.,  that  the  agreement  to  support  B.'s  claim  was  also  void 
as  being  within  the  spirit  of  the  law  against  maintenance. 

Declabation  :  "  That  before  and  at  the  time  of  making  the^ 
agreement  hereinafter  mentioned,  and  until  the  time  of  the  breach, 
thereof  hereinafter  alleged,  the  Anglo-Greek  Steam  Nayigaticm 
Company,  Limited,  was  being  wonnd  up  compulsorily  by  official 
liquidatois,  duly  appointed  by  and  under  the  direction  of  the: 
Court  of  Chancery;  and  the  plaintiff  was  during  all  the  time- 
aforesaid  a  shareholder  in  and  contributory  to  the  company  in 
respect  of  187  duly  registered  shares  in  the  company  of  252.  each^ 
on  which  1621  per  share,  and  no  more,  had  been  paid  up ;  and  the 
defendants  were  jointly  or  severally  shareholders  in  and  contribu- 
tones  to  the  company  in  respect  of  a  large  number,  to  wit^  3000 
duly  registered  shares  of  252.  each  in  the  company,  on  which  22. 10^^ 
per  share  had  been  paid  up,  and  no  more ;  and  at  the  time  of 
making  the  agreement  the  defendants  claimed  to  be  entitled  to 
prove  against  the  assets  of  the  company  as  creditors  of  the  company 
for  a  very  large  amount,  which  claim  the  plaintiff,  as  such  con- 
tributory, was  then  entitled  to  oppose ;  and  certain  other  persons 
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then  claimed  to  prove  against  the  assets  of  the  company  as  1870 
cireditors  of  the  company ;  and  the  defendants  then  were  endea-  Elliott 
vouring  and  negotiating  with  such  other  persons  with  a  view  to 
the  baying  up  or  settling  by  the  defendants  of  the  claims  of  such 
other  persons  against  the  company;  and  the  defendants  were 
desirous  that  in  the  meantime  no  call  should  be  made  by  the 
liquidators  on  the  contributories  to  the  company,  and  that  a  call 
by  the  liquidators  on  the  contributories  then  in  contemplation 
should  be  postponed;  and  thereupon,  in  consideration  that  the 
plaintiff  would  use  his  best  endeavours  to  support  and  help  the 
defendants  in  postponing  the  call,  and  also  in  respect  of  the  claim, 
and  in  any  future  action  which  might  be  taken  by  the  defendants 
with  respect  to  the  company,  the  defendants  promised  the  plaintiff 
to  indemnify  him,  and  hold  him  harmless  in  respect  of  all  future 
calls  which  might  be  thereafter  made  by  the  liquidators  on  the 
plaintiff  in  respect  of  his  shares  in  the  company ;  and  the  plaintiff 
accordingly  used  his  best  endeavours  to  support  and  help  the 
defendants  in  postponing  the  call,  and  in  respect  of  their  claim, 
and  otherwise  according  to  his  agreement,  of  which  the  defendants 
always  had  notice ;  and  although  certain  calls  were  afterwards 
made  by  the  liquidators  on  the  plaintiff  in  respect  of  his  shares, 
and  the  plaintiff  thereupon  and  thereby  was  compelled  to  and 
did  make  certain  large  payments,  and  became,  and  was,  liable  to 
make  certain  other  large  payments  on  account  of  such  calls,  to 
wit,  in  the  whole  a  payment  of  91.  per  share  in  respect  of  each  of 
his  shares  of  which  the  defendants  had  notice;  and  though  all 
things  were  done,  &c.,  to  entitle  the  plaintiff  to  be  indemnified,  and 
held  harmless  in  respect  of  the  respective  payments  which  he  has 
been  so  compelled  to  pay,  and  has  so  become  liable  to  pay  as  afore- 
said, and  on  default  by  the  defendants  to  maintain  this  action  for 
the  breach  hereinafter  mentioned,  yet  the  defendants  have  not  in- 
demnified the  plaintiff,  or  held  him  harmless  in  respect  of  the  said 
payments  or  any  of  them." 

7th  Plea :  ^*  That  at  the  time  of  the  making  of  the  said  promise 
there  were  shareholders  in  the  company  other  than  the  plaintiff 
and  defendants,  and  who  would  be  liable  to  pay  the  said  call,  and 
any  call  which  might  be  made  by  the  liquidators,  or  otherwise 
upon  the  shareholders  of  the  company,  and  other  creditors  of  the 
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1870  company,  who  were  entitled  to  be  paid  their  debts  dae  from  the 
Eujorr  company  out  of  the  cally  and  any  call  which  might  be  so  made : 
BiosAisseoir.  ^^^^  ^^^  agreement  was  made  without  the  knowledge,  priyity,  or 
consent  of  the  Court  having  jurisdiction  in  the  said  winding-up,  or 
of  the  official  liquidators  or  shareholders  or  creditors  of  the  com- 
pany  with  the  object  and  intent  of  enabling  the  defendants  to 
obtain  a  postponement  of  the  said  call,  and  payment  of  dividends 
upon  the  whole  of  the  defendants'  debt  or  claim  imder  the  wind- 
ing-up to  the  prejudice  of  the  other  shareholders  and  creditors 
of  the  company,  although  the  debt  and  claim  of  the  defendants 
was  not  an  admitted  debt  or  claim,  but  the  amount  of  the  debt 
was  a  matter  in  dispute  between  the  defendants  and  the  company 
and  the  liquidators,  all  which  the  plaintiff  always  well  knew,  and 
although  the  plaintiff  then  believed  that  a  portion  only  of  tlie 
defendants'  alleged  claim  was  then  in  fact  due  to  them,  and  the 
plaintiff  could,  and  might,  and  ought  under  the  statutes  in  that 
behalf  to  have  opposed  the  postponement  of  the  call,  and  the 
defendants'  proof  of  the  defendants'  debt  or  claim :  and,  that  the 
company  was  at  the  time  of  the  making  of  the  defendants'  promise 
being  wound  up  compulsorily  under  the  Companies  Act,  1862,  and 
the  other  Acts  of  Parliament  in  that  behalf." 
Demurrer  and  joinder. 

EoU  {Sir  J.  Kardahe  with  him),  in  support  of  the  demurrer. 
There  is  nothing  in  the  plea  to  shew  that  the  agreement  sued  upon 
was  illegal  or  immoral.  The  plaintiff  had  a  right  to  use  lawful 
means  to  obtain  a  postponement  of  the  call ;  and  with  respect  to 
the  support  of  the  defendants'  claim,  the  defendants  must  be  taken 
to  have  believed  it  to  be  all  due,  and  their  claim,  therefore,  was 
not  dishonest,  and  the  plaintiff  may  have  considered  them  morally 
entitled  to  the  whole,  though  believing  only  part  legally  due. 

Prentice,  Q,G.  {Philbrick  with  him),  in  support  of  the  plea. 
The  agreement  is  shewn  by  the  plea  to  have  been  illegal :  if  a 
man  took  51.  not  to  vote  at  the  next  election  of  members  of  parlia- 
ment, it  would  be  illegal,  although  he  is  not  bound  to  vote ;  so  an 
agreement  for  money  not  to  give  evidence  on  a  civil  trial  would  be 
illegal.     In  HaU  v.  Dyson  (1)  a  creditor  agreed,  for  money,  not  to 

(1)  17  Q.  B.  785;  21  L.  J.  (Q.B.)  224. 
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oppose  his  debtor's  discharge  under  a  bankruptcy,  and  the  agree-        1870 
ment  was  held  void  as  being  against  the  policy  of  the  Insolvent     Elliott 
Debtors  Act.    Other  cases  of  the  same  kind  are  Wilkin  v.  Man-  biohabwok. 
ninff  (1)  ;    Ooppoek  v.  Bower  (2)  ;   Hills  v.  Mitson  (3) ;  Nerot  v. 
Wallace  (4) ;  Collier  v.  Eilham  (5) ;  Rogers  v.  Kingston.  (6)     The 
cases  are  collected  in  the  notes  to  Collins  t.  Blantern  (7)  Mrhich 
was  decided  upon  similar  principles. 

HoU,  in  reply.  If  shareholders  have  conflicting  interests  as  to 
the  time  of  making  a  call,  it  is  not  illegal  that  two  whose  interests 
are  the  same  should  agree  to  act  together,  and  one  promise  to 
indemnify  the  other.  In  all  the  cases  that  have  been  cited  the 
agreement  either  contravened  some  statute  or  was  in  express  oppo* 
sition  to  the  course  of  justice. 

[WiLLES,  J.,  referred  to  Egerton  v.  Earl  Brownhw  (8)  and 
Simpson  v.  Lord  Howden  (0).] 

The  latter  case  is  in  favour  of  the  plaintiff,  as  the  agreement  was 
there  upheld.  The  plaintiff  here  is  not  selling  his  judgment  and 
agreeing  to  act  as  the  defendants  choose,  but  has  exercised  his 
choice,  and  made  the  agreement  accordingly. 

[Keating,  J.  The  plea  alleges  that  he  might,  could,  and  ought 
to  have  opposed  the  postponement  of  the  call.] 

That  is  only  a  general  averment,  and  no  grounds  are  given 
for  it 

[Montague  Smith,  J.  In  Waldo  v.  Martin  (10)  the  plaintiff 
resigned  an  office  of  profit  which  he  held  for  life,  and  recommended 
Mr.  Farrer,  who  had  the  right  of  appointment,  to  appoint  the 
defendant,  there  being  a  private  agreement,  unknown  to  Mr.  Farrer, 
that  they  should  share  the  emoluments ;  and  there  the  agreement 
was  held  void.] 

That  was  on  the  ground  that  it  was  a  fraud  on  Mr.  Farrer. 

WiLLEs,  J.,  after  stating  the  substance  of  the  pleadings,  pro- 
ceeded : — Is  such  an  agreement,  under  the  circumstances  disclosed 

(1)  9  Ex.  576 ;  23  L.  J.  (Ex.)  174.     (7)  1  Sm.  L.  C.  6th  ed.  310. 

(2)  4  M.  &  W.  361.  (8)  4  H.  L.  C.  1, 148 ;  23  L.  J.  (Ch.) 

(3)  8  Ex.  751 ;  22  L.  J.  (Ex.)  273.  348. 

(4)  3  T.  R.  17.  (9)  9  CI.  &  Fin.  61. 

(5)  15  Jur.  1175.  (10)  4  B.  &  C.  319. 

(6)  10  J.  B.  Moore,  97. 
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1870  in  the  pleadings,  one  which  can  be  enforced  in  a  court  of  law  ?- 
Elliott  ^^®  plaintiff  insists  that  it  can,  because  he  had  a  right  to  bring 
*•  about  a  postponement  of  the  call  if  he  could,  and  because,  eveu 
if  his  agreement  to  uphold  the  defendants'  claim  was  dishonest, 
the  dishonesty  was  not  shared  in  by  the  defendants.  With  respect 
to  the  latter  point,  I  own  I  am  unable  to  arriye  at  any  such  con- 
clusion ;  and  I  should  have  thought,  if  it  had  been  necessary  to- 
decide,  that  an  agreement  to  help  a  person  to  support  a  claim, 
when  he  knew  that  that  person  was  only  entitled  to  part,  came 
within  the  rules  of  law  against  maintenance,  because  it  was  to  up-^ 
hold  a  claim  to  the  disturbance  of  common  right,  which  is  Lord 
Coke's  definition  of  maintenance.  (1)  But  if  that  could  be 
got  rid  of  because  the  defendants  were  innocent,  as  he  says,  how  is- 
the  rest  of  the  plea  to  be  regarded,  which,  in  effect,  states  that  two 
persons  were  interested  in  the  winding-up  of  a  company,  and  that 
they  agreed  to  procure  that  a  call  should  be  postponed  and  a  claim 
proved,  to  the  detriment  of  the  other  shareholders  and  creditors  of 
the  company  ?    I  think  that  would  be  a  good  plea. 

I  should  be  willing  to  rest  my  judgment  on  the  first  point,  but 
it  is  better  for  the  parties  that  I  should  state  my  impression  on  the 
latter  also ;  I  think  such  an  agreement  amounts  to  an  interference 
with  the  course  of  public  justice.  In  order  to  explain  my  view  on 
that  point,  we  must  look  at  the  nature  of  the  Winding-up  Acts» 
But  for  these  Acts  a  creditor  would  have  to  sue  the  company,  and 
then  proceed  against  the  individual  shareholders.  Previous  to  th& 
provisions  of  8  &  9  Vict.  c.  16,  he  would  have  had  to  proceed  by  scire 
facias,  but  by  that  Act  a  more  compendious  proceeding  is  allowed 
if  a  judge  will  make  an  order  for  payment  in  the  first  instance ;  but 
even  this  is  often  not  convenient  to  a  creditor,  as  it  requires  him  to- 
take  proceedings  against  many  shareholders,  and  the  creditor  often 
has  to  bear  a  large  amount  of  extra  costs ;  nor  is  it  convenient  to 
the  shareholders,  because  a  creditor  can  come  upon  one  shareholder 
for  the  whole  amount  of  his  debt,  of  which  he  ought  only  to  bear  a. 
proportion,  leaving  him  to  his  remedy  over  against  the  other  share- 
holders :  thus  there  is  a  double  process  necessary  to  settle  the  rights- 
of  the  parties,  and  great  expense  and  complication  frequently  arise  ^ 
the  legislature,  therefore,  have  given  relief  to  the  shareholders  by 

(1)  Co.  Lite.  368  B. 
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the  Winding-up  Acts^  and  the  result  is,  that,  on  a  company  being  1S70 
insolvent,  the  Court  of  Chancery  may  put  its  aflTairs  in  the  way  of  laLiorr 
■being  wound  up,  either  voluntarily  or  compulsorily,  under  the  direc-  RicHi^oN. 
tion  of  the  Court ;  and  the  rules  of  law  and  the  rights  of  the  share- 
holders differ  according  as  the  winding-up  is  voluntary  or  com- 
pulsory. A  compulsory  winding-up  is  a  legal  process,  under  the 
direction  of  the  Court,  for  the  purpose  of  doing  complete  justice  to 
all  parties,  by  making  calls  on  the  shareholders  and  paying  off  the 
•creditors ;  and,  of  course,  it  must  have  been  the  intention  of  the 
legislature,  in  providing  that  such  proceedings  should  be  substituted 
for  the  old  method  by  which  creditors  obtained  their  debts,  that  the 
winding-up  should  be  a  process  which  should  bring  matters  to  a 
conclusion  within  a  reasonable  time,  within  which  justice  would  be 
finally  done,  so  that  the  shareholders  might  be  relieved.  It  seems 
to  me  that  this  is  an  essential  part  of  the  intentions  of  the  legisla- 
ture, that  the  proceedings  should  be  taken  with  reasonable  speed ; 
and  that  being  so,  any  secret  agreement  by  which  persons  who  are 
given  a  locus  standi,  as  representing  their  own  interest,  should,  for 
money,  undertake  to  delay  proceedings  to  the  prejudice  of  the 
other  shareholders  and  creditors,  is  void,  not  only  as  being  against 
public  policy,  but  as  being  against  the  clear  intention  of  the  legis- 
lature under  the  Winding-up  Acts.  Therefore,  even  without  autho- 
rity, I  think  we  ought  to  say  that  the  contract  arises  ex  turpi 
causa,  and  cannot  be  enforced. 

Eeatjkg,  J.  I  am  of  the  same  opinion.  It  appears  that  the 
plaintiff  and  defendants  are  shareholders  in  a  company  which  is 
being  wound  up  compulsorily,  and  the  defendants  also  are  creditors, 
their  debt  not  being  admitted.  Things  being  in  this  state,  the 
agreement  entered  into  is  in  consideration  that  the  plaintiff  would 
use  his  best  endeavours  to  support  and  help  the  defendants  in  post- 
poning the  call,  and  also  in  respect  of  their  claim ;  and,  in  any 
future  action  which  might  be  taken  by  the  defendants  with  req)ect 
to  the  company,  the  defendants  promised  the  plaintiff  certain 
advantages  which  it  is  the  object  of  this  action  to  enforce.  I  am 
of  opinion  that  the  agreement  cannot  be  enforced,  because  the 
plea  shews  that  at  the  time  of  making  it,  there  being  other  share- 
holders who  would  be  liable  to  pay  any  call,  and  creditors  who 
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1870  were  entitled  to  have  their  debts  paid,  the  contract  was  made 
Eluott  without  the  knowledge  or  priyity  of  the  Court,  shareholders,  or 
RicHA^tDsoK.  <5roditorg,  and  it  was  made  with  the  intention  of  both  parties 
that  the  defendants  should  obtain  the  postponement  of  the  call, 
and  payment  of  dividends  on  the  whole  of  their  claims.  That 
appears  to  me  to  be  contrary  to  the  policy  of  the  Winding-ap 
Acts,  the  object  of  which  is  that  the  process  of  winding  up  should 
be  governed  by  all  parties  in  a  tree  and  unfettered  manner ;  and 
here  the  plaintiff  for  money  undertakes  to  help  the  defendants  to 
obtain  the  postponement  of  a  call  which  trould  otherwiBe  have 
been  made,  and  that  with  the  intent  to  injure  the  other  share- 
holders. I  think  that  is  contrary  to  the  policy  of  the  Acts,  and  I 
prefer  to  put  my  judgment  upon  that  ground  without  at  all  differ- 
ing from  WilleSy  J.,  in  what  he  has  said  respecting  the  agreement 
being  within  the  law  respecting  maintenance.  I  think,  therefore, 
that  the  plea  is  good ;  and  our  judgment,  therefore,  should  be  for 
the  defendants. 

Montague  Smith,  J.    I  am  of  the  same  opinion.    I  think  that 
tlie  agreement  described  in  this  declaration  and  plea  is  unlawful, 
and  cannot  be  enforced.    The  substance  of  the  agreement  really  is 
that  the  plaintiff,  a  shareholder  of  the  company,  of  which  the 
winding-up  had  begun,  binds  himself  to  the  defendants  to  exercise 
his  powers  as  shareholder  in  a  particular  way,  which  may  be  to  the 
prejudice  of  other  shareholders ;  he  promises  to  use  his  best  endea- 
vours to  help  the  defendants  to  obtain  a  postponement  of  a  call 
and  the  payment  of  their  whole  claim,  and  he  binds  himself  to  do 
that,  whatever  may  be  the  effect  of  the  winding-up;  and  this 
agreement  was  secret,  a  circumstance  which,  I  think,  makes  it 
especially  vicious;   and  though  the  plaintiff  may  only  have  in- 
tended to  use  measures  that  may  be  lawful,  yet  the  fact  of  his 
having  taken  a  money  consideration  to  bind  himself  to  act  in  this 
way  renders  this  t^eement  contrary  to  the  policy  of  the  Com- 
panies Act,  1862.  (1)    The  90th  clause  of  that  Act  provides,  that 
where  an  order  has  been  made  for  winding  up  a  company,  any 
share  capital  "  which  may  not  have  been  called  up  shall  be  deemed 
to  be  assets  of  the  company,  and  to  be  a  debt  due  to  the  company 

(1)  25  &  26  Viot.  c.  89. 
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from  each  member  to  the  extent  of  any  sums  which  may  be  un-  1870 
paid  on  any  shares,  and  payable  at  such  time  as  may  be  appointed  ELLicnr 
by  the  Court."  Therefore,  at  the  time  of  the  winding-up,  all  these 
unpaid  portions  of  shares  became  assets  of  the  company,  to  be 
applied  for  the  benefit  of  creditors,  and  ultimately  of  shareholders. 
By  the  91st  section  the  Court  may  hare  regard,  as  to  all  matters 
relating  to  the  winding-up,  to  the  wishes  of  the  shareholders,  and 
may  give  effect  to  those  wishes  where  they  can  do  so  with  justice 
to  the  creditors.  When  the  company's  assets  are  being  adminis- 
tered under  these  winding>up  clauses  the  position  of  the  company 
is  much  the  same  as  that  of  a  bankrupt ;  and  when  a  shareholder 
or  creditor  makes  a  secret  agreement  by  which  the  assets  may  be 
disposed  of  otherwise  than  they  would  be  in  the  ordinary  course  of 
a  winding-up,  such  an  agreement  ought  not  to  be  enforced,  because 
it  is  against  the  spirit  of  the  Act.  One  consequence  of  such  an 
agreement  is  that  the  whole  body  of  creditors  and  shareholders 
may  be  deceived,  and  think  when  one  shareholder  gives  advice 
that  a  call  shall  be  postponed  that  he  is  exercising  his  own  judg- 
ment and  sense  of  equity ;  and  when  he  supports  the  claim  of 
another  he  may  be  similarly  thought  to  be  exercising  his  own  judg- 
ment ;  and  if  his  support  has  been  really  purchased,  as  here,  the 
other  shareholders  may  be  deceived.  On  these  grounds,  I  think 
the  agreement  is  illegal,  and  that  our  judgment  should  be  for  the 

defendants. 

Judgment  for  the  defendants. 

Attorneys  for  plaintiff:  Lewis,  Munns,  Nunn,  dt  Longden, 
Attorneys  for  defendant :  Van  Sandau  Gumming  dt  Son. 


END  OF  TBINITY  TEBM,  1870, 
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See  NonoE  of  Abandonment. 

AOGXFTAVGE — Forgery — Bill  of  exchange       47 

See  Forged  Aooeptancb. 
AOQBUIHO  BEAXSS^Wm—Candrueti(mr-8pe' 
ciflc  Devi$e.']  A  testator  devised  a  freehold  estate  to 
his  son  John,  for  life,  and  after  his  death  to  his 
child  or  children,  if  any,  in  fee;  "but,  in  case 
my  said  son  John  should  die  without  lawful  issue, 
then  unto  and  equally  between  my  sons  George 
and  Robert,  in  the  same  manner  as  the  estates 
herein  devised  tfre  limited  to  them  respectively ; 
subject,  nevertheless,  to  the  proviso  hereinafter 
mentioned,  in  case  my  said  son  John  should  leave 
a  widow." — ^He  then  devised  separate  freehold 
estates  to  his  sons  George  and  Rooert  in  precisely 
similar  terms,  mutatis  mutandis.  Then  followed 
the  proviso  referred  to  in  each  of  the  above 
devises, — **  Provided  that,  in  case  any  or  either 
of  my  said  sons  should  depart  this  life  leaving  a 
widow,  then  I  give  the  hereditaments  and  pre- 
mises 80  specifically  devised  to  such  one  or  more 
of  them  so  dying,  unto  his  widow  and  her  assigns 
for  life."~-The  testator  died  in  1843.  Robert  died 
a  batchelor  in  1848.  John  died  in  1861,  and 
George  in  1867.  each  leaving  a  widow,  but  no 
children  i^-Held,  by  Bovill,  C.J.,  and  Brett.  J., 
that  the  limitation  to  the  widows  included  the 
shares  accruing  to  John  and  George  on  the  deatii 
of  Robert,  as  well  as  the  shares  originally  and 
directly  devised  to  John  and  George. — Held,  by 
Byles,  J.,  that  the  limitations  to  the  widows  in- 
cluded only  the  shares  originally  and  directly 
devised  to  John  and  George.    Melsox  v.  Giles 

[614 
ACK90WLEDOXEHT  OW  HKKKim  WOICA^— 
Finee  and  Beeoverie$  Act  (3  d:  i^  Wm.  4,  e.  74)— 
Fxamination  he/ore  One  CcmmUnoner — His  Death 
— Absence  of  Affidavit,"]  Where  one  of  two  com- 
missioners who  had  taxen  the  acknowledgment  of 
a  deed  by  a  married  woman  was  interested,  and 
had  taken  no  part  in  the  examinatioD,  and  in 
oon^sequence  of  the  death  of  the  other  commis- 
sioner (who  was  not  interested)  the  affidavit 
required  by  Rule  3  of  Hilary  Term,  4  Wm.  4, 
could  not  be  made. — The  Court  refu&ed  to  allow 
the  certificate  of  acknowledgment  to  be  filed : — 
Semble.  that,  except  in  cases  of  reasonable  neces- 
sity, both  the  commissioners  ought  to  be  dis- 
interested.    Ex  PABTB  MENHENNET  -      [16 
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continued. 

8.  Fines  and  Recoveries  Act  (3^^  Wm, 

4,  c,  74),  s,  S&^Begulx  Generates  (Ckmrt  of  Com- 
mon Pleas),  Hilary  Term,  1834— fVItn^  Certificate 
of  Acknowledgment  and  AffifiUivit— Practice.']  The 
Court  will,  in  exceptional  cases,  dispense  with  the 
observance  of  the  rules  of  Hilary  Term,  1834, 
made  under  s.  89  of  the  Fines  and  Recoveries  Act. 
— ^The  Court  ordered  a  certificate  of  acknowledg- 
ment of  a  deed  by  a  married  woman,  and  affidavits 
verifying  it,  to  be  filed,  although  the  affidavits  d!d 
not  strictly  comply  with  the  rules  of  Hilary  Term, 
1834,  it  being  shewn  that  under  the  circumstances 
it  was  impossible  to  obtain  affidavits  in  acconl- 
ance  with  those  rules,  and  that  the  affidavits  did 
comply  with  nil  the  provisions  of  the  Fines  and 
Recoveries  Act.    In  re  Packer.      -         -     424 

ACnOV»  Right  of — Manager  of  mutual  insumnce 
association  ....  66S 
See  Mutual  Insxtraxce  Sooibtt. 

Writ  for  service  abroad  -         -     642 

See  *•  Cause  of  AcnoN." 

ADMTTIALTY  JT7BI8DICIIOV— County  Court  428 
See  CouNTT  Coubt  JuRzaDicnoN.    1. 

ADIOTTAVCE  TO  OOFTHOU)— Ftfta  on  admit- 
lance  of  a  Subditttted  Trustee  under  the  Trustee 
Acts,  13  &  14  Vict,  c.  60,  and  15  &  16  Vid.  c.  55.] 
P.  P.  the  younger,  devisee  in  trust  under  the  will 
of  his  father  P.  P.  the  elder  of  copyhold  tene- 
ments of  the  manor  of  Woodford,  in  Essex,  m-as 
duly  admitted  as  tennnt,  and  paid  his  fine.  He 
died,  having  by  his  will  devised  all  his  Cbtate  of 
what  nature  or  kind  soever  to  S.  P.,  his  widow, 
whom  he  appointed  sole  executrix  of  his  will. — 

5.  P.  provea  the  will,  but  was  never  admitted  to 
the  copyhold  tenements;  and  she  shortly  after- 
wards executed  a  deed  of  disclaimer  as  to  them. — 
The  customary  heir-at-law  of  P.  P.  the  younger 
was  his  nephew,  P.  J.  P. :  but,  he  being  abroad, 
out  of  the  jurisdiction  of  the  Court,  a  decree  was 
made  by  the  Master  of  the  Rolls  (affirmed  by  the 
Lords  «Tustices  on  appeal),  whereby  the  defendant 
was  appointed  *'  a  trustee  of  the  will  of  P.  P.  Ihe 
elder  so  far  as  it  related  to  the  copyhold  or  custo- 
mary hereditaments  devised  thereby,  in  subbtitu- 
tion  for  P.  P.  the  younger,  deceased,"  and  the 
estate  vested  in  him,  under  the  powers  of  the 
Trustee  Acts,  13  &  14  Vict.  c.  GO,  s.  32,  and  15  & 
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ADMITTAKCB  TO  COFYHOLD— eon/tnu^. 

16  Vict.  c.  55,  B.  9. — ^Upon  the  admittance  of  the 
defendant,  the  subetitnted  trustee  under  the  above 
decree,  the  lords  of  the  manor  claimed  two  fines, 
one  for  his  admittance,  and  another  as  for  the 
admittance  of  P.  J.  P.,  the  customary  heir : — Held, 
that  the  lords  were  entitled  to  one  fine  only. 
Bbistow  r.  Booth     -         -         -         -      80 

ADVEBTISEMEIIT  FOS  TEHDEB8 — Contrcui,'] 
The  defendants  sent  out  a  circidar,  as  follows : — 
^*  We  are  instructed  to  offer  to  the  wholesale  trade 
for  sale  by  tender  the  stock  in  trade  of  A.,  amount- 
ing, &C.J  and  which  will  be  sold  at  a  diiBoount  in 
one  lot :  payment  to  be  made  in  cash  :  the  tenders 
will  be  received  and  opened  at  our  offices,"  &c. : — 
HMy  that  this  did  not  amount  to  a  contract  or 
promise  to  sell  to  the  person  who  made  the  highest 
tender.  Spekceb  v,  Habdikq  -  -  661 
AFriBAYIT  —  Acknowledgment  by  married 
woman  Hnder  Fiimb  and  Recoveries  Act  -  16 
See    Agknowlsdoxent    of    Mabrtkd 

WOUAV.     1. 

AOERT — ^Atithority— Misrepresentation    -     206 

See  KlBBmBSENTATIQN  OF  AUTHOBITT. 

CoBtomofmarfcot         -         -  -     646 

Bee  OoFroH  of  Mabkst. 
Ezecotor  de  son  tort    -  -  -     118 

See  ExBOCTOB  dk  son  tobt. 
^-^  Payment  by  cvoased  cheque   -    Ex.  Gh.  461 

See  CaomasD  Chxqok. 

See  CotrrtLAcr. 
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AOBEEXXIIT  JfO'K  ISASS — EmtitaiHe  Mortgage 
of  Fiitingt  and  Fixtures.']  The  plaintiff  agreed  to 
let  to  one  B.  premises  in  Holbom,  which  B.  was 
to  fit  up  forthwith  as  a  luncheon-bar  and  restaur- 
ant, such  fittings  to  be  of  the  value  of  5002.  and 
to  itte  plaintiff's  satisfaction,  and  B.  was  to  pay  a 
premium  of  10002.,  upon  payment  of  which,  **  the 
premises  being  fitted  up  as  aforesaid,"  the  plaintiff 
was  to  grant  B.^  and  B.  agreed  to  take,  a  lease  for 
twenty-one  years ;  and  the  plaintiff  further  agreed 
to  lend  or  obtain  for  B.,  ^*  upon  security  of  the 
said  premises  as  fitted  and  licensed,"  10002.  for 
two  years  at  5  per  cent.  Before  any  lease  was 
granted  or  any  money  paid,  B.  became  bankrupt, 
and  his  assignee  seized  and  sold  the  fittings  and 
fixtures  under  Baa.  order  of  the  Court: — Hdd 
(affirming  the  judgment  of  the  Court  of  Common 
Pleas),  thatp  until  the  execution  of  the  proposed 
lease,  the  agreement  constituted  an  equitable  con- 
tract between  the  plaintiff  and  B.  tliat  ^'  the  pre- 
mises as  fitted  and  licensed  "  should  stand  as  a 
security  for  the  lOCO/.  premium,  and  consequently 
that  the  plaintiff  was  entitled  to  them  as  equitable 
mortgagee.    Tebbv.  Hodoe  -     Ex.Ch.  78 

AlCBIGmTT— Award  ...       84 

See  JuBiSDicrioN  of  ABsrrBATOB. 
Evidence— Will— **  Nephew  *'      880  Ex.  Ch. 

See  Evidence  to  Explain  Will.      [727 
APPEAL — Notice  —  County  Court  —  Condition 

precedent — Waiver  -  -     684 

See  CoDNTT  CouBT  Appeal. 
Eevising  barrister — Notice     -  -     224 

See  VOTE  FOB  Pabliah ent.    3. 
APPEAL  FBOM  JUBTICEt— Costs  -  -     480 

See  Tbavelleb.    2. 

APPOnmiEHT— Office— 7  &  8  Vict.  c.  101,  s.  62 
See  Surety  fob  Bate  Collector.    [201 


ABSHBAHOH — ^Excess  of  jurisdiction— Ambi- 
guity ...  -  84 
See  JuBiSDiCTiOH  of  Abbitbatob. 

Taxation  of  costs  ...     185 

See  Taxation  of  Coots.    1. 

ABBITBATOE :  See  Abbitbation. 

ABCU1TJ9CT  —  Certificate  —  Building  contract 
See  Building  Contbagt.      [Ez.  Ch.  810 

AKREBT— Creditors'  deed — Registration  -  63 
See  Cebtificatb  of  RBQierrRATiON.    1. 


AflflmAET  OVERSEES — Collection  of  rates- 
Suretyship  -  -  -  -  201 
See  Subety  fob  Bate  Collectob. 

"  AT  AED  EEOX  "  A  POET— itfartne  Insuranee-- 
Insurable  Interest — Chartered  Freight — Policy — 
Inc^ionof  Risk.']  A  vessel,  when  about  to  pro- 
ceed on  a  voyage  with  cargo  from  Calcutta  to 
Mauritius,  was  chartered  ^*to  proceed  with  all 
convenient  speed  on  her  present  voyage  to  lAau- 
ritius,  and,  having  discharged  her  cargo  there," 
to  ''sail  and  proceed  to  Akyab,  &c.,  and  load 
from  the  charterers  a  cargo  of  rice  for  a  port  in 
the  United  Kingdom."  Subsequently  the  owner 
insured  the  freight  to  be  earned  under  the  charter- 
party  by  an  insurance  '*  at  and  from  Mauritius  to 
rice  ports,  and  at  and  thence  to  a  port  of  dis- 
charge in  the  United  Kingdom,"  on  "  chartered 
freight,  valued  at  11 501."  The  vessel  was  after- 
waras  lost  at  Mauritius,  bv  a  peril  insured  against, 
before  she  had  discharged  the  whole  of  her  cargo 
there : — Held^  upon  the  authority  of  Thomp»on  t. 
Taylor  (6  T.  B.  478)  and  Bather  v.  Fleming  (Law 
Rep.  5  Q.  B.  59),  that  the  risk  on  the  policy  at- 
tached upon  the  arrival  of  the  vessel  at  Mauritius, 
and  tha  /the  assured  was  therefore  entitled  \o 
recover  Foley  v.  The  United,  &c.,  Inbubakcx 
Company  of  Sydney    -         -  Ex.  Ch.  165 


ATJTEOSITT— Agent— Misrepresentation       295 

See  MiSBEFBESENTATION  OF  AuTHOBITY. 

Agent— Payment  by  crossed  cheque 

See  Gbossed  Cheque.  [Ex.  G!h.  451 

Implication  of  law — Master  and  servant  i45 

See  Implied  Authobxty. 

AVOIDINO  TOLU— TVcrnpt^  Act  (3  Geo.  4,  e, 
126),  s.  41 — Leaving  Carriage  on  a  Highway.] 
By  the  General  Turnpike  Act  (3  Geo.  4,  c.  126), 
s.  41,  it  is  provided  that  if  any  person  shall  leave 
upon  a  turnpike  road  any  horse,  cattle,  beast,  or 
carriage  whatsoever,  by  reason  whereof  the  pay- 
ment of  any  tolls  or  duties  shall  be  avoided  or 
lessened,  he  shall  forfeit  any  sum  not  exceeding 
52. — ^A.  was  driven  by  his  coachman  from  his 
house  along  a  turnpike  road  up  to  but  not  throngh 
a  turnpike  gate.  A.  then  got  out  and  walked 
through  the  gate  to  a  railway  station  beyond  it, 
and  went  away  by  a  train,  and  his  coachman 
drove  the  carriage  back  to  his  house :— fieW,  that 
A.  had  not  left  his  carriage  upon  the  road  within 
the  meaning  of  the  Act,  ana  had  not  therefore 
incurred  the  penalty  imposed.  Stanley  r.  Mow- 
lock      -         -  -         -         -         -    497 

AWABD:  £fe0  Abbitbation. 

BALLOT— Test— Bribery  -  .  ^  508 
See  CoBRtrpT  Pbaotices  Pbevbotos 
Act,  1854. 

BAEKEOTT  ACT,  1849 :  See  Statutes-H  &  18 
Vict.  c.  lO'J. 
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BAHXBTIFTCT— Creditors' deed— Begistration  63 
See  Certificate  or  Rbgisthation.    1. 

Disaffirmance  of  transactions  by  assignees 

See  Misjoinder.       -  [&.  Gh.  478 

BAHXB17FTCT  ACT,  1861 :  See  Statcteb— 24  & 
25  Vict.  0.  134. 


[CX — Freehold — Copnty  vote  for  Parlia- 
ment- -  -  -  -  217 
See  Vote  fob  Pabliament.    1. 

BUL  07  EZGHAKGE— Creditors'  deed— Pleadine 
See  Depabtube.  [4 

Foreign  indorsement — Conflict  of  laws 

fiSs  FoBEiGN  Indobsement.    [Ez.  Ch.  478 

Forged  acceptance — ^Estoppel  -  -       47 

See  FoBGED  Aoceptancb. 

Oral  evidence  inadmissible  to  vary    -       87 

See  Evidence  to  Vabt  Wbttten  Con- 

TBACT. 

BILLS  07  EZCEANOS  ACT,  1865:    See  Sta- 
tutes—Is &  19  Vicr.  c.  67. 

20S0UGH  YOTX— Parliament  289,846,262,862, 

[282,  291 

iS(6e  Vote  FOB  Pabliament.  5,6,7,8,9,10 

BRTHKRY— Test  ballot         -  -  -     603 

See   Corbupt    Pbactioes    Pbevention 
AcPT.  1854. 

BBOKEB^Custom  of  market  -  -     646 

See  CrsTOH  of  Mabeet. 

Lloyd's — Guarantee      -         -  -     696 

See  Renewal  of  Guabantee. 

BUILDIKG  COVI!RA£^^Ckmdructionr^CertiJicaU 
of  Architect — Farly  taking  advantage  of  hie  won 
Wrong.']  The  plaintiff  contracted  to  erect  build- 
ings for  the  defendants  according  to  certain  plans 
and  drawings,  the  whole  to  be  completed  for  a 
given  sum  by  a  day  named.  By  clause  3  of  the 
contract,  additions  or  alterations  were  not  to 
invalidate  the  contract,  but  were  to  be  added  to 
or  deducted  from  the  contracirprice  as  the  archi- 
tect should  consider  just.  By  clause  4  the  archi- 
tect was  to  be  at  liberty  to  give  fresh  drawings 
and  so  to  vary  the  mode  in  which  the  work  was 
to  be  done.  By  clause  24  it  was  provided  that,  if 
by  reason  of  aolditions,  &c.,  or  in  consequence  of 
inclemency  of  weather,  or  for  want  or  alleged 
deficiency  of  any  orders,  drawings,  or  directions, 
&c,  the  contractor  should  in  the  opinion  of  the 
architect  have  been  unduly  delayed  or  impeded 
in  the  completion  of  the  contract,  the  arcnitect 
might  grant  an  extension  of  time  for  the  comple- 
tion. By  clause  27  it  was  provided  that,  in  case 
the  contractor  should  fail  in  the  due  performance 
of  any  part  of  the  contract,  or  shoidd  become 
bankrupt,  &0.,  or  should  not,  in  the  opinion  and 
according  to  the  determination  of  the  architect, 
exercise  due  diligence  and  make  such  due  pro- 
gress as  would  enable  the  works  to  be  effectuallv 
and  efficiently  completed  at  the  time  stipulated, 
the  defendants  might  determine  the  contract  by 
notice,  and  take  possession  of  the  works,  plant, 
and  materials,  and  use  or  sell  tliem,  &o. ;  and  in 
that  event  the  aroliitect  was  by  clause  28  to 
determine  what,  if  anything,  should  be  paid  to 
the  plaintiff.  By  clnuse  29  a  penalty  was  imposed 
on  the  plaintiff  for  any  default :  and  by  clause  34 
all  difference's  were  to  be  referred  to  the  architect, 
whose  decision  was  to  be  final,  without  giving 
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BUILDIKG  OOHTBACT-Hxm^tnu^d. 
any  reasons.  In  an  action  against  the  defendants 
for  preventing  the  plaintiff  from  performing  the 
contract,  they  pleaded,  thirdly,  that  the  plaintiff 
failed  in  the  aue  performance  of  certain  parts  of 
the  work,  and  did  not  in  the  opinion  of  the  archi- 
tect exercise  due  diligence  and  make  such  due 
progress  as  provided  by  clause  27,  and  as  would 
have  enabled  the  works  to  be  efficiently  and 
effectually  completed  at  the  time  agreed,  and 
that  they  gave  the  plaintiff  a  notice  under  that 
clause  that  they  determined  the  oontrnct,  and 
took  possession  of  the  works,  &c.  To  this  plea 
the  plaintiff  replied, — 2.  That  the  alleged  failure 
and  non-exercise  of  due  diligence  by  the  plaintiff 
were  caused  by  the  default  of  the  defendants  and 
the  architect  in  supplying  plans  and  drawings 
and  in  setting  out  the  land  and  defining  the 
roads  and  giving  such  particulars  as  would  enable 
the  plaintiff  to  commence  the  works.  3.  That  the 
alleged  failure,  &c.,  of  the  plaintiff  were  wholly 
caused  by  reason  of  matters  and  things  provided 
for  in  clause  24,  by  reason  whereof  the  plaintiff 
was  in  fact,  and  in  the  opinion  of  the  architect, 
unduly  delayed  and  impeded  in  the  completion 
of  the  contract ;  that  idl  conditions  were  fulfilled, 
&c.,  to  entitle  the  plaintiff  to  hare  an  extension 
of  the  time ;  but  that  the  architect  failed  and 
neglected  to  grant  such  extension.  4.  A  similar 
replication  to  the  third,  leaving  out  the  words 
^*  and  in  the  opinion  of  the  architect."  To  the 
second  replication,  the  defendants  r^oined, — 
1.  That  the  non-exercise  by  the  plaintiff  of  such 
due  diligence,  and  the  not  making  by  the  })laintiff 
of  such  due  progress,  were  not  in  the  opinion  and 
according  to  the  determination  of  the  architect 
caused  by  the  acts  or  defaults  of  the  defendants 
or  their  architect,  or  by  breaches  of  contract  by 
the  defendants.  2.  The  like,  and  further  that  the 
opinion  and  determination  of  the  architect  were 
formed  and  arrived  at  upon  and  after  due  and 
reasonable  consideration  of  the  facts.  Upon  de- 
murrer, the  Court  of  Common  Pleas  held  all  the 
replications  to  be  bad  in  substance,  and  the  re- 
jomders  to  be  good  in  substance, — on  the  ground 
that,  the  parties  having  constituted  the  architect 
the  sole  judge,  his  certificate  justified  the  de- 
fendants m  putting  an  end  to  the  contract.  The 
majority  of  the  Court  of  Exchequer  Chamber, 
(Kelly,  CB.,  Cliannell,  B.,  Blackburn  and  Mellor, 
JJ.)  agreeing  with  the  Court  below  that  the  third 
and  fourth  replications  were  bad,  reversed  their 
decision, — ^holding  the  second  replication  to  bo 
good  in  substance,  and  the  two  rejoinders  thereto 
bad;  for  that — ^it  being  admitted  on  the  record 
that  the  alleged  failure  of  the  plaintiff  to  use 
such  due  diligence  and  to  make  such  due  progress 
as  to  enable  iSm  to  complete  the  works  by  the  day 
specified  were  caused  oy  the  failure  of  the  de- 
fendants and  the  architect  to  supply  plans  and 
set  out  the  roads  necessary  to  enable  the  plaintiff 
to  commence  the  works ;  and  clause  27  not  con- 
ferring a  i)owcr  upon  the  architect  to  determine, 
and  to  bind  the  plaintiff  by  his  determination, 
that  the  defendants  had  not  by  their  own  wrongful 
act  or  default  prevented  the  plaintiff  from  pro- 
ceeding with  tne  works,  although  they  had  in 
fact  so  prevented  him, — the  rule  of  law  applied, 
which  exonerates  one  of  two  contracting  parties 
from  the  performance  of  a  contract,  where  tho 
P2  2 
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BUUDIVG  OOHTRACT — continued, 
performanoe  of  it  is  prevented  or  rendered  im- 
possible by  tlie  wrongful  act  of  the  other  con- 
traoting  party.  Gleasby  and  Pigott,  BB.,  dis- 
sented, holding  that  the  architect  having  been 
oonstituted  the  final  judge  of  the  matter,  his 
certificate  justified  the  defendants  in  putting  an 
end  to  the  contract,  under  clause  27.  Robebtb 
V,  The  Bubt  Imfbovxhent  OomaBSioysRS. 

Ch.  810 


CAVOV — ^Yote   for   Parliament— Qualification — 
Corporation  -  ...  -     882 

See  Vote  fob  Pabliament.    9. 

GABOO — Lien  under  Mersey  Docks  Act,  1858 — 
Construction.  -  -  -       19 

See  Mebst  Dookb  Act,  1858. 

CABBIA0S— Leaving  on  Highway—Tolls      497 
See  AvomiNo  Tolls. 


CAXBIES — ^Passcnge/s  Neeligenoe 

See  Evidence  of  Nbglioencb.    2. 


Railway — ^Mileage  rate 

See  MZLEAQE  KATE. 
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CASES— iLmes  v.  CcHnaghi  (Law.  Bep.  8  C.  P.  859) 
explained     -  -  -  -       58 

See  Cebtificate  of  Beoibtbatiqk.    1. 

Baker  v.  London  and  South  Weetem  BaUufay 

Company  (Law.  Bep.  8  Q.  B.  91)  dis- 
tinguished -  —  -  -  146 
See  iNBFBcnoH  of  Documents. 

Barber  v.  Fleming  (Law.  Bep.  5  Q.  B.  59) 

followed  -  "        Ex.  Gh.  165 

See  "  At  and  Fbom  '*  a  Pobt. 

Davie  v.  Serace  (Law.  Bep.  4  C.  P.  172) 

followed       .  -  -  -     4S6 

See  Tbavelleb.    1. 

Finny  v.  Forward  (Law.  Bep.  1  Ex.  6)  dis- 
tinguished   -         -  -  - 

Hawkins  v.  Rigby  (8  C.  B.  (N.  8.)  271 ;  29 

L.  J.  (C.B.)  228)  exphiined  -     136 

See  Taxation  of  CoBm.    1. 

Rolle  V.   Whyte  (Law.  Bep.  8  Q.  B.  286) 

foUowed       -  -  -  -     667 

See  Fishing  Weib. 

SJtarland  v.  Milton  (5  Hare  469 ;  15  L.  J. 

(Ch.^  484)  explained         -  -     118 

See  Exeoutob  db  son  tobt. 

Thompson  v.  Taylor  (6  T.  B.  478^  followed. 

[Ez.Gbu  166 

See  "  At  and  Fbom  "  a  Pobt. 
Trimhey  v.  Vignier  (1   Bing.   N.  C.    151) 

discussed    >  -         -     Ex.  Oh.  478 

See  FoBEiGN  Indobsement. 

•«  CAUSE  OF  ACnOS**— Practice — Common  Law 
Procedure  Ad,  1852  ( 15  <fe  16  Vict,  e,  76),  $.  18— 
Writ  for  Service  abroad— Setting  aside  WnL] 
It  is  competent  to  a  defendant  served  with  a  writ 
of  summons,  under  s.  18  of  the  Common  Law 
Procedure  Act,  1852,  to  apply  to  a  judge  to  set 
aside  tfie  writ,  on  the  ground  that  the  cause  of 
action  did  not  arise  wimin  the  jurisdiction  of  the 
Court,  before  the  plaintifi'  obtains  leave  to  proceed. 
— **  Cause  of  action  "  in  that  section  does  not  mean 
the  whole  cause  of  action,  i.  e.  contract  and  breach ; 
but  the  act  on  the  part  of  the  defendant  which 
gives  tlie  plaintiff"  his  cause  of  complaint  Jackson 
V,  Spittall      -----     642 


OSBTIFICATE — Acknowledgment   by  Mairied 
Woman        -         -  -  >     494 

See  Acknowledgment  of  T^fAwnTgn 
Woman,  2. 

—  Architect — ^Building  0>ntract  -   Ex.  Ch.  810 
See  Building  Contbact. 

OEKTUriGATE  07  BXOJgrRkTlOV -- Bankrupt 

Act,  1849  (12  d:  13  Vict.  o.  106),  s.  112— JSanib- 
ruptcy  Act,  1861  (24  &  25  Vict,  c,  184),  s.  198^ 
Deed  under  s,  192 — Arrest — Discharge  of  Debtor — 
Sherif— Trespass.']  The  sheriff  is  not  liable  in 
trespass  for  arresting  or  detaining  a  debtor  who 
has  executed  a  deed  of  assignment  under  s.  192 
of  the  Bankruptcy  Act,  1861,  after  production  of 
a  certificate  of  rej^istration ;  the  debtor's  remedy 
bein^  by  application  to  the  Court  or  a  judge  for 
hia  discharge  from  custody,  or  possibly  by  a  pro- 
ceeding against  the  bailiff  under  s.  112  of  the 
Bankrupt  Act,  1849.— Jmes  v.  Colnaghi  (Law 
Bep.  3  0.  P.  359)  explained.    Ames  v.  Watxblow 

[58 

2.  Sheriff— Escape— Neglect  to  Plead  Deed 

'of  Compositionr—BanUruptey  Act,  1861  (24  ^  25 
Vict,  c.  134),  ss.  192. 198— ^in*  of  Exchange  Ajct 
(18  &  19  Vict.  c.  e>7)— Practice.]  Where  a  debtor, 
having  bad  an  opportunity  to  plead  a  deed  under 
the  &nkruptcy  Act,  1861,  s.  192.  haa  neglected 
to  do  so,  both  he  and  the  sheriff,  provided  the 
latter  has  notice  of  the  facts,  are  estopped  from 
relying  on  it,  under  s.  198,  as  a  bar  to  an  execu- 
tion.— ^B.  was  on  the  3rd  of  August  served  with  a 
writ  under  the  Bills  of  Exchange  Act,  at  the  suit 
of  A„  and  on  the  5th  B.  execu^  a  composition- 
deed,  which  was  registered  oh  the  18tb.  On  the 
15th  judgment  was  signed  for  non-appearance  to 
the  writ,  and  a  ca.  sa.  issued  on  the  25th  of  Sep- 
tember, under  which  B.  was  arrested.  The  sheriff, 
having  notice  of  these  facts,  released  B.  from 
custody  on  being  shewn  the  certificate  of  regis- 
tration of  the  deed  : — Held,  that  the  sheriff  was 
liable  to  an  action  for  an  escape.— ^Sieiii/iie,  that 
the  debtor  might  have  obtained  leave  to  appear 
to  the  writ  at  any  time  after  the  execution  c^  the 
deed,  and  was  not  bound  to  wait  until  it  was 
registered.    Allen  v.  Cabteb.        -         -     414 

OSAXBEBS— Inns  of  Court— Vote  for  parliament 
—Tenant     -  -  -         .     M6 

See  Vote  fob  Pabliament.    6. 

OEAVGE  01  VKNTJlBr— Practice— Preoonderanee 
of  Convenience — Place  of  Contract  and  of  Defend 
danfs  AbodeJ]  In  an  action  for  the  breach  of  a 
contract  made  at  Liverpool,  where  the  defendant 
resided,  and  where  the  contract  was  to  be  per- 
formed, the  venue  was  laid  in  London.  A  judge 
at  chambers  on  the  defendant's  application  ordezed 
the  venue  to  be  changed  to  Liverpool,  upon  an 
afiSdavit  that  all  the  defendant's  witnesses,  thirteen 
in  number,  resided  there,  and  that  a  cnM»«otion 
arising  out  of  the  same  contract  was  p^ding  there, 
notwithstanding  that  the  plaintiffs  affidavit  statea 
that  all  but  one  of  the  plaintiff's  witne^^es,  twenty* 
eight  in  number,  resided  in  London. — ^The  Court 
refused  to  interfere.    Levy  v.  Bice  -         -     119 

CHAPEL— Pew— Counfy  vote  for  parliament  985 
See  Vote  fob  Pabliament.    4. 

CSABTERED  FBEIOHT- Insurance — ^Notice   of 
abandonment  -  -  -     MI 

See  Notice  of  Abandonment. 


'] 


C.  p.  Vol.  v.] 


INDEX, 


757 


c 
ti' 


HI)   •    ijt.tHjf   1:4. 


•    IKUII 


CKASTERED  TREJOiKT— continued, 

Marine  Insurance — Inceplion  of  risk 

[Ex.  Ch.  166 

See  "  At  and  From  "  a  Port. 
CHEQUE— Crossed— Agreement  Ex.  Gh.  461 

See  Gbossed  Ghbque. 

CHUSCE— Pew— County  vote  for  parliament 

iSe0yoTSFOBPABLiAif]£2rr.3,4.  [224,236 

CQLLECTOB^Rates— Suretyship    -  -     201 

See  SuBSTT  fob  Rate  Collbotob. 

<!OLLIBIOK— County  Court  Admiralty  Jurisdic- 
tion -  -  -  -  -  428 
See  County  Ooubt  Jubisdiction.    1. 

07  BISK- Marino  Insuiance 

[Ex.  Ch.  166 
See  "  At  and  fbom  "  a  Pobt. 

)K— Taxation  of  costs    -  -     141 

See  Taxation  of  Coars.    2. 

<X)XXOV  LAW  PBOCEDUEE  ACT,  1862:    See 

Statutes— 15  &  16  Viot.  c.  76. 

1866:  See 

Statutes— 17  &  18  Viot.  c.  125. 

COXPANT— Illegal  contract— Windiug-up      744 

See  Illbqal  Contbaot. 
Railway :  See  Railway  Company. 

OOXFOBinOir  deed  :  See  Cbeditob*s  Deed. 
€OHDiTiON— Release  ...     007 

See  Confession  of  Plea. 

-OOHTESaOE  07  PLEA— Pfeadin^—Cbn/eMum 
of  Plea  under  RtOes  22  and  23  of  Trinity 
xem,  1853 — Estoppel — Relaate  subject  to  eon- 
diUon  subaequent — Deed  under  Bankruptcy  Act, 
1861  (24  d:  25  Viet,  c.  134)  ».  192.]  To  an 
action  on  a  bill  of  exchange,  the  defendant 
pleaded  that  the  plalntifi'  sued  nim  in  a  former 
action  for  the  same  cause,  to  which  the  defendant 
on  the  3rd  of  November,  1868,  pleaded  a  deed  of 
composition  under  the  Bankruptcy  Act,  1861, 
dated  the  8th  of  October.  1868,  which  was  after 
action  brought,  whereby  the  defendant  covenanted 
to  pay  his  creditors  Is.  in  the  pound  by  two  in- 
stalments of  6d.  each  on  the  6th  of  April  and  the 
6th  of  October,  1869,  in  consideration  of  which 
the  creditors  released  the  defendant  from  their 
4Mveral  debts,  with  a  nroviso  that  if  default 
should  be  made  by  the  defendant  in  payment  of 
the  composition  the  deed  should  become  void 
and  the  creditors  should  not  be  bound  by  ^e 
covenants  therein  contained,  and  that  all  things 
were  done,  &c.,  to  make  the  deed  an  answer  to 
the  action ;  that  on  the  13th  of  April,  1869,  the 
plaintiff  replied  that  the  defendaat  failed  to  pay 
the  instalment  due  on  the  6th  of  April,  1869, 
whereby  the  deed  and  the  release  therein  con- 
tained became  void ;  that  the  defendant  rejoined 
equitably  that  the  6th  of  April,  1869,  was  sub- 
sequent to  the  date  of  the  plea,  and  that  he  had 
by  mere  mistake  omitted  to  pay  the  instidment 
on  the  day,  but  before  replication,  viz.  on  the 
8th  of  Apnt  he  tendered  it  to  the  plaintiff ;  that, 
on  the  25th  of  May,  the  plaintiff  confessed  the 
plea,  withdrew  his  replication,  entered  a  nolle 
prosequi,  and  taxed  and  received  his  oosts  in 
respect  thereof  and  so  the  first  action  was  finally 
determined  against  the  plaintiff  (except  as  afore- 
said), and  that  the  plaintiff  was  estopped  from 
i>ringing  a  fresh  action  for  the  same  cause. — ^Re- 


00HEE88I0K  07  PLEA— eon(tnu€d. 
plication,  that  tho  plaintiff  ought  to  be  admitted 
to  implead  the  defendant,  by  reason  of  the  de- 
fendant's fliilure  in  the  duo  payment  of  the  in- 
stalment of  the  composition  on  the  Gth  of  April, 
whereby  the  releauo  became  null  and  void: — 
Held,  on  demurrer  to  tho  replication,  that  the 
plea  was  a  good  answer  to  the  action,  as  the  effect 
of  the  confession  of  the  plea  in  the  former  action, 
under  rules  22  and  23  of  Trinity  Tenn,  1853,  was 
to  put  an  end  to  the  litigation  altogether  as  it 
stood  at  the  time  of  the  confession. — Held,  also, 
that  the  release  was  good,  notwithstanding  it  was 
n.ade  subject  to  a  condition  subsequent,  but  that 
tho  plaintiff  might  have  replied  in  the  former 
action  that  the  release,  which  was  itself  after 
action,  though  operative  when  pleaded,  had 
become  avoided  by  non-payment  of  the  composi- 
tion.   Kewinoton  v.  Levy  ...     607 

COHBIDEaATIOK— Guarantee        -  -       06 

See  Continuing  Guabantee. 

COEBTBUCnOE   OE    BUIU)ING    COHTEACT— 

Certificate  of  architect  Ex.  Ch.  310 

See  Building  Contbaot. 
COESTBUCnOE  OF  GUAEAETEE— Renewal — 

Surrounding  circumstances         -     606 

See  Renewal  of  Guabantee. 

COESTBXTCTION  OF  POLICT—"  Thirty  days  after 

arrival"— '*  Good  safety "  -  -     190 

See  "  Good  Safety." 

OOESTBUCnOE  OF  WILL— Aocruing  share    614 

See  AccBUiNG  Shabbb. 


COETIEUIEG  GUASAETEE— a>fMeruc<iOfi— Con- 
sicZero^ton.]  In  April,  1867,  in  order  to  induce 
the  plaintiff  to  continue  his  dealings  with  one  F., 
who  was  then  largely  indebted  to  him,  the  de- 
fendant gave  tlie  plaintiff  a  guarantee  as  follows : — 
**  In  the  event  of  your  supplying  Mr.  D.  F.  any 
coals  during  the  next  twelve  months  from  the  1st 
of  April  last  past,  I  do  hereby  guarantee  the  pay- 
ment to  you  of  the  amount  for  the  time  being  due 
from  Mr.  D.  F.  for  coals  sold  by  you  to  him." — 
Before  the  expiration  of  the  twelve  months  men- 
tioned in  the  above  guarantee,  viz.  on  the  2Srd  of 
July,  1867,  the  debt  due  from  F.  to  the  plaintiff 
having  greatly  increased,  and  the  plaintiff  press- 
ing for  a  settlement,  the  defendant  gave  him  a 
further  guarantee,  as  follows: — *^  Whereas  Mr. 
D.  F.  is  and  standJs  indebted  to  you  in  tho  sum 
of  2205L  S«.  9d.  upon  an  aooount  this  day  stated 
and  settled  between  you  and  the  said  D.  F.,  in 
addition  to  his  liability  upon  two  acceptuices  of 
mine  to  his  drafts  each  for  7502.,  dated  3rd  of 
July,  1867,  and  payable  three  and  four  months 
after  date,  and  respectively  indorsed  to  you  by 
the  sfidd  D.  F.;  and  whereas  you  are  pressing 
for  the  immediate  payment  of  the  said  sum  of 
22052.  3s.  9d. :  now,  I  do  hereby,  in  consideration 
of  your  forbearing  to  take  immediate  steps  for  the 
recovery  of  the  said  sum,  guarantee  the  payment 
of,  and  agree  to  become  responsible  for,  any  sum 
of  money  for  the  time  bein^  due  from  the  said 
D.  F.  to  you,  whether  in  addition  to  the  said  sum 
of  22052  8s.  9<2.  or  no:"— 22s2(2,  that  this  was  a 
guarantee  for  future  supplies  of  coal,  unlimited 
both  as  to  time  and  amount.    Colbb  v.  Pack     66 

OOETEACT— Advertisement  for  tenders    -     661 
See  Advertisxhznt  of  Tendebs. 
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WSTRLCT— continued, 

Agent— Custom  of  market      -  -     646 

See  Custom  of  Market. 
Bill  of  exchange — Oral  evidence  to  vary    87 

See  Evidence  to  vaby  Written  Con- 
tract. 
Building—  Certificate  of  architect       Ez.  Gh. 

See  BuiLDiNQ  Contbactt.  [810 
Illegality — ^Puhlic  policy        -          -     744 

See  Illegal  Contract. 
Imposfiihility  of  performance  -  -     677 

See  Impossible  Covenant. 
Interest  in  land — Statute  of  Frauds  -         9 

See  Frauds,  Statute  op. 
Telegram— Statute  of  Frauds  -     296 

See  Hisbepresentation  or  Authobitt. 

COFYEOLD— Admittance— Trustee— Fine  80 
See  Admittance  to  Cofthold. 

OOBPOBATIOK — Vote  lor  parliament— Occtroa- 
tion  -  -  -  "  -  962 
See  Vote  fob  Pabllament.    8. 

Vote  for  parliament — Qualification  -     282 

See  YOTB  FOB  Parliament.    9. 

GOBBUFT  FEACnCSS  FREVEHTIOV  ACT,  1864 

(17  <fe  18  Vict,  e,  102)— Terf  BaOot— Bribery  and 
TreatingSpedal  Case—CotU.']  On  a  vacancy 
in  the  representation  in  parliament  for  the  city  of 
B.,  three  liberal  candidates,  viz.  B.,  H.,  and  O., 
offered  themselves.  It  vras  arranged  between 
them  that  a  *'  test-ballot "  should  be  taken,  and 
that  the  one  at  the  head  of  the  ballot  should 
alone  stand  for  the  city  in  the  liberal  interest, 
and  that  the  others  should  support  him.  The 
test-ballot  was  taken,  and  B.  had  a  majority  of 
votes.  H.  and  O.  retired.  Subsequently  a  con- 
servative candidate  came  forward,  and  went  to 
the  poll  against  B.  B.  was  returned.  A  petition 
was  presented  against  the  return  of  B.,  on  the 
ground  that,  after  the  receipt  of  the  writ  for  the 
election,  two  agents  of  B.  gave  money,  and  one 
gave  drink  to  voters,  to  induce  them  to  Tote  for  B. 
on  the  occasion  of  the  test-ballot.  Upon  a  case 
stated  for  the  opinion  of  the  Court,  pursuant  to 
8.  11  of  the  Parliamentary  Elections  Act,  1868 
(31  &  32  Vict.  c.  125),  in  which  it  was  found  that 
".  sudi  giving  was  corrupt ;"  but  that  *•  no  bar- 
gain was  expressly  or  impliedly  made  as  to  their 
votes  on  the  election,  nor  did  the  voters  under- 
stand or  suppose  that  their  votes  at  the  election 
were  bought  or  engaged,  or  in  any  way  bargained 
for :" — Held,  that  the  giving  the  money  and  drink 
for  the  purpose  above  described  was  bribery  and 
treating  within  s.  2,  sub-s.  3,  and  s.  4,  of  the 
Corrupt  Practices  Prevention  Act,  1854,  and 
avoided  B.'s  election.    Bbitt  v.  Bobinson       603 

COSTS— Appeal  from  Justices  -  -     489 

See  Tbavelleb.    2. 

"  Good  Jury  "—Writ  of  Inquiry        -     166 

/8fee**GooD  JuBY." 

Parliamentary  Elections  Act,  1868 

[172, 186,  407 

See  Costs  undeb  Pabliamentabt  Elec- 
tions Act,  1868.    1,  2,  3. 

Security  —  Appeal   from   County   Court  — 

Waiver      .  -  -         -     634 

See  County  Coubt  Appeal. 

Taxation  -         -  -         -     618 

See  Taxation  of  Costs.    3. 


COSTS  UNDER  PABIIAICEHTABT  SZSCIIOIB 
ACT,  1868— (31  A  32   Vict.   c.    l25y-PeiUi(»^ 
Taxation  of  Costs — CounsePe  Fees — ConsuUatioM 
— Preliminary  Expenses— Instructions  for  Brief. ] 
By  s.  41  of   the  Parliamentary   Elections  Act, 
1868,  the  costs  of  a  petition  are  to  be  defrayed 
by  the  parties  to  the  petition  in  such  manner  as 
the  Court  or  judge  may  determine,  and  are  to  be 
taxed  '^  according  to  the  same  principles  as  costs 
between  attorney  and  client  aie  taxed  in  a  rait 
in  Chancery :" — Held,  on  a  general  order  for  costs 
under  this  section  that  the  parties  entitled  under 
the  order  were  entitled  to  an  indemnity  for  all 
costs  that  were  reasonably  inoorred  by  them  in 
the  ordinary  course  of  matters  of  this  nature,  bat 
not  to  any  extraordinary  or  unusual  expenses  in- 
curred in  consequence  of  oyer  caution  as  to  any 
particular  case,  or  from  considerations  of  any 
special  importance  arising  from  the  position  or 
character  of  either  of  the  parties*  or  any  special 
desire  on  his  part  to  insure  success.    Such  extra- 
ordinary costs  as  an  attorney  would  not  be  justified 
in  incurring  without  distinct  and  special  instruc- 
tions from  Ins  client  ought  not  to  be  allowed; 
nor  the  costs  of  purely  collateral  proceedings 
upon  which  a  party  has  failed ;  nor  moae  which 
may  have  been  occasioned  by  his  defoult,  negli- 
gence, or  mistake.    Where  a  principle  as  to  the 
taxation  of  costs  is  iuTolved,  the  Court  will  always 
entertain  the  question,  and,   if  necessary,  gire 
directions  to  the  master ;  but  where  it  is  a  ques- 
tion whether  the  master  has  exercised  his  dis- 
cretion properly,  or  it  is  only  a  question  as  to 
amount,  the  Court  is  unwiUine  to  interfere  unless 
there  are  very  strong  ground  to  shew  that  the 
master  is  wrong  in  the  judgment  he  has  foimed. 
On  the  taxation  of  the  costs  of  a  petition,  the 
master  limited  the  fees  of  the  leading  counsel  to 
100  guineas  with  his  brief  and  25  guineas  each 
day  for  a  refresher,  and  those  of  the  junior  to 
75  guineas  with  his  brief  and  15  gmneas  each 
day,  in  a  case  of  an  ordinary  character,  thon^ 
the  sums  actually  paid  were  larger.    The  Oonrt 
refused  to  interfere,  but  intimated  that,  where, 
from  its  peculiar  cireimistances,  a  case  was  shewn 
to  be  of  more  than  ordinary  difficulty,  the  *^J[" 
ance  was  not  necessarily  to  be  so  resected.    The 
master  disallowed  all  the  fees  for  oonsultaiions 
during  the  trial,  holding  that  they  were  covered 
by  the  allowance   for  refreshers.     Th©  p®"" 
directed  him  to  review  his  taxation  in  this  re- 
spect, and  to  allow  such  consultations  m  he 
might  judge  to   have  been  reasonable  "*  *°® 
progress  of  the  trial.    The  master  dissliowed  ail 
the  costs  incurred  after  the  presentation  ofwe 
petition  and  before  the  hearing,  allowing  "^Jj^ 
a  ^rofls  sum  as  "  Instructions  for  brie^"«na  ih&^ 
being  no  sufficient  grounds  shewn  to  induce  tae 
Court  to  doubt  that  he  had  exercised  ajigM 
judgment  in  the  matter,  they  declined  to  order  & 
review.    But,  in  one  case,  where  it  ^"f.^®!^ 
that  there  were  special  dicumstanoes  which  we 
master  did  not  appear  to  have  taken  inw)  «»• 
sideration,   the   Court   (WUles,  J.,  ^^,^^ 
ordered  a  review  in  that  respect.    Tbe  P**^ 
are  entitled  to  have  the  judgment  of  the  n»*^ 
upon  the  particular  items  in  the  pwlinw?*2.:„^ 
penses,  if  they  think  fit,  instead  of  ^^^^ 
mcluded  in  the  allowance  of  one  sum  in  8?^  ^ 
cover  the  whole  of  what  he  may  think  ongw  ^ 
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COSTS  USBEB  PABUAMXIITABT  ELECTIOK— 
ACT,  186S— continued. 

be  allowed.  The  master  disallowed  the  costs  of 
an  unsuocessful  application  at  chambers,  and  to 
the  Court  by  way  of  appeal,  to  Increase  the 
amount  of  the  recognizances  under  s.  6,  sub-s.  5. 
of  tlie  Act : — Hdd,  that  this  was  an  entirely  col- 
lateral matter,  and  that  the  costs  were  properly 
disallowed.  Hill  v.  Pekl.  Broad  v.  fowler. 
Pegleb  v.  Gurnet     -         -         -         -     172 


8. 


Number  of  Counsel  and  Iheir  Feee — 


ContiiUcUiona  —  Preliminary  JJxpenaee — Instruc- 
tions for  Brief — Number  of  Witnesses — Length  of 
Brief,]  On  the  taxation  of  the  coats  of  a  petition 
under  the  Parliamentary  Elections  Act,  1868,  the 
number  of  witnesses  to  be  aUowed,  the  len^h  of 
the  briefs  and  proofs,  the  number  of  counsel,  and 
the  amount  of  their  fees,  and  the  incidental  ex- 
penses of  a  trial,  are  matters  for  the  master's  dis- 
cretion, subject  to  the  control  of  the  Court  where 
a  proper  case  is  shewn  for  its  interference. — 
The  master,  on  taxation  of  the  petitioner's  costs, 
disallowed  fees  for  consultations  during  the  trial, 
the  Coart,  in  accordance  with  the  Tamworth  Case 
(Law  Bep.  5  C.  P.  173),  directed  him  to  review 
his  taxation  in  that  respect. — The  master  dis- 
allowed a  moiety  of  the  charges  paid  to  the 
under-sheriff  on  the  trial :  the  Court  declined  to 
interfere.    Tillett  v.  Stbacet       -         -     186 

3. Preliminary    Expenses  —  Preparation 

and  Delivery  of  Briefs  —  Issuing  SutposnasJ] 
Upon  taxation  of  the  respondent's  costs  of  an 
election  petition,  the  time  prescribed  for  the  de- 
livery of  particulars  of  the  alleged  bribery,  &c , 
under  the  rules  of  Michaelmas  Term,  1868,  is  not 
to  be  treated  as  analogous  to  the  notice  of  trial 
in  an  ordinary  action. — On  the  14th  of  Decem- 
ber, 1868,  a  petition  was  presented  against  the 
return  of  the  respondent  for  the  borough  of 
Pembroke,  charging  bribery,  treating,  and  un- 
due influence  ;  and,  on  the  26th  of  February, 
1869,  notice  was  given  that  the  trial  would  take 
place  on  the  Ut  of  April, — Thursday  in  Easter 
week.  On  the  22nd  of  March,  an  order  was 
obtained  for  the  delivery  of  particulars  of  the 
acts  of  bribery,  &c..  Intended  to  be  relied  on; 
and,  on  the  29th,  the  petitioner  gave  notice  of  an 
application  for  leave  to  withdraw  his  petition. 
The  respondent's  briefs  were  delivered  on  the 
23rd  and  27th  of  March ;  and  several  subpoenas 
were  issued  before  the  commencement  of  the 
Easter  holidays. — On  taxation  of  the  respondent's 
costs,  the  master  disallowed  the  expenses  of  the 
subpoenas  and  the  fees  paid  to  counsel ;  and  he 
also  substantially  disallowed  the  costs  of  drawing 
and  copying  the  briefs,  and  all  the  expenses  of 
preliminary  inquiries,  conceiving  that,  by  analogy 
to  the  rule  which  precludes  the  allowance  of  costs 
of  preparing  for  trial  before  notice  of  trial  given 
iu  an  ordinary  action,  these  expenses  had  Deen 
prematurely  incurred : —  The  Court  ordered  a 
review  of  the  taxation.  Hughes  v.  Me7sick   407 

'*00irHTIKG  HOUSE"— Vote    for  parliament— 
Part  of  a  house       -  -  -     252 

See  Vote  foe  Pabliament.    7. 

COmiTTGOUBT— Withdrawal  of  juror      -     129 
See  Withdrawal  of  Jcrob. 


COUNTY  OOUBT  ACT,  18M 

See  Statutes — 13  &  14  Vicr.  a  61. 

COUHTT  COUBT  AFFEAL-^wisdieHim—NoHeB 

of  Appeal^Security  for  Costs — Waiver— Csuwty 
Court  Act,  1850  (13  i  14  ViaL  e.  61),  m.  14,  15,  dk 
l&— County  Court  BuUe,  1867,  r.  188.]  The  ynh 
visions  of  13  &  14  Vict.  o.  61,  s.  14,  r«|«iriDg  the 
party  appealing  from  a  decision  of  the  eouniy  omat 
judge  to  give  a  notice  of  appeal  and  seeortty  for 
costs  within  ten  days,  are  not  eonditioM  preoMMit 
to  the  jurisdiction  of  the  court  to  beortneapfeal, 
and  they  may  therefore  be  waived  by  the  reipoii' 
dent.     Pabk  Gate  Ibon  Company  it.  CoaxEB 

[8tft 

COUHTT  COUBT  JUBUDIOninr — Admiralty 
Juriedietion — CoUieion  between  twoBsur^ee—^^  32 
Vict  e.  71,  s.  3 ;  32  <i^  33  VieL  c.51,  t.  4— ProctuM 
—Prohibition.']  A  judge  of  a  co«a^.eoiiit  hwring 
admiralty  jurisdiction  under  31  &a2  Yict.  c.  71, 
and  32  &  33  Vict.  c.  51,  assumed  to  eaeBdee  Moh 
iurisdiction  in  a  case  of  collision  on  the  Thames 
oetween  two  barges  propelled  by  oars  ooly. — ffeldj 
on  motion  for  a  writ  of  prohibition  to  iire  judge, 
that  the  admiralty  jurisdiction  of  the  ocnmty  court 
in  cases  of  collision  was  not  more  extensive  tluMi 
that  of  the  High  Court  of  AdHuralty,  and  as  the 
Court  of  Admiralty  had  no  jurisdiction  over  eaeh 
a  collision,  that  the  county  court  had  no  snoii 
admiralty  jurisdiction,  and  that  the  piobibition 
should  issue.    Evebabd  v,  Esedall 


2. 9  <fe  10  Vict  c.  95, ».  58— Fo&e  Im- 

prisonment — Mdlieious  Proseeuiion.1  The  de- 
fendant's wife  having  given  the  plaintiff  into  the 
custody  of  a  constable  on  an  unfounded  charge  of 
felony,  the  defendant  attended  at  the  police- 
station,  and,  after  having  been  cautioned  by  the 
inspector  on  duty  that  he  (the  inspeetor)  would 
not  incur  the  responsibility  of  detaining  the 
plaintiff  unless  the  defendant  ^stinctly  charged, 
nim  with  felony  and  signed  the  charge-«heet,  the 
defendant  sipped  the  cmtrge-sheet)  and  the  plain- 
tiff was  detained,  and  taken  next  morning  before 
the  ma^strates,  who  upon  the  hearing  discharged 
him.— The  plaintiff  took  out  a  plaint  in  a  county 
court  for  false  imprisonment,  accompanying  it 
with  a  notice  whereby  he  expressly  disclaimed  any 
cause  of  action  in  respect  of  the  malicious  prose- 
cution. The  iudge,  erroneously  treating  the 
signing  of  the  charge-sheet  as  the  commencement 
of  a  "  malicious  prosecution,"  ruled  that  the  whole 
was  one  continuous  transaction,  and  that  the  false 
imprisonment  could  not  be  separated  fioai  the 
rest,  and  consequently  that  he  had  no  joriedio- 
tion:  and  he  nonsuited  the  plaintiff: — ^The  Court, 
on  appeal,  directed  a  new  tsial.  Auam  v. 
Dowliko         -         -         -         -         - 


COUKTY  COUBT  PBACTIGB— iSummonr  under  30 
!  d:  31  Viet.  e.  142,  s.  2— Personal  Service— Order  to 
proceed.]  30  &  31  Vict.  o.  142,  s.  2,  enacts  tiist 
in  any  action  in  a  county  court  for  the  price  of 
goods  sold  to  a  defendant,  to  be  dealt  with  in  the 
way  of  his  trade,  the  plaintiff  may  issue  a  sum- 
mons in  a  specified  form,  and  such  summons  shall 
be  personally  served  on  the  defendant,  and  if  the 
defendant  does  not  give  notice  of  his  intention  to 
defend,  the  plaintiff  may,  without  proof  of  his 
.  claim,  upon  proof  of  service  of  the  summons,  have 
judgment  against  the  defendant. — Thejplaiiitiff 
issued  a  summons  under  this  section,     llie  snlki- 
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OOTJUTT  GOUBT  YRACnCE— continued. 

mons  was  personally  served  upon  the  defendant, 
who  duly  gave  notice  of  his  intention  to  defend, 
and  appeared  at  the  return  day  to  defend  the 
action.  The  judge  ruled  that  the  plaintiff  must 
prove  personal  service  of  the  summons;  the 
plaintiff  was  unable  to  prove  the  service.  The 
judge  then  declined  to  hear  the  case,  and  directed 
a  nonsuit: — ^The  Ck>urt  held  that  the  plaintiff 
was  not  bound  to  prove  the  personal  service,  and 
made  an  order  under  19  &  20  Vict,  c  108,  s.  43, 
,  directing  the  judge  to  proceed  to  hear  and  deter- 
mine the  cause.    Davis  v.  Psabob  -         -     486 

OOUHTT  OOUBT  STfLES,  1867,  r.  188         -     634 
See  GouNTT  Coubt  Appeal. 

COUXTT  VOTE— Parliament  -  S17, 822, 824, 885 

See  Vote  fob  Pabliameivt.    1,  2,  3,  4. 

COUBT— Payment  into— Judgment  debt   -     891 
See  Pathbnt  into  Cotjbt. 

COTEHAOT— Impossibility  of  performance      577 
See  Impossible  CIovenant. 

GBEDIT0B8'  DEED— Pleading— BUI  of  exchange 
See  Depabtcbe.  [4 

0BO68ED  CHEQUE— Pn'nctpoZ  and  Agent  ^Au^ 
tJioriiy  of  Agent  to  receive  Money — Payment  by 
Cheque  whiai  included  ieveraX  Sunu  due  to  dif- 
ferent Persons,']  The  defendant  purchased  copy- 
hold land  in  the  plaintiff's  manor,  and  was  ad- 
mitted by  0.,  who  had  been  appointed  by  the 
steward  of  the  manor  as  his  deputy  to  admit  the 
defendant.  C  also  acted  as  the  defendant's 
attorney  in  completing  the  purchase.  Nine  days 
afterwards,  the  defendant  gave  G.  a  cheque  for 
871  10«.  Sd.,  viz.  78Z.  I5s.  for  the  lord^s  fine, 
41.  lis.  Sd.  steward's  fees,  and  42.  4s.  C.'s  own 
charges  as  the  defendant's  solicitor.  This  cheque 
was  crossed  by  the  defendant,  at  the  request  of 
C,  to  C.'s  bankers.  The  cheque  was  duly  paid 
by  the  defendant's  bankers  to  C.'s  bankers,  and 
they  retained  the  money  in  di&charge  of  a  debt 
due  to  them  by  C,  who  had  overdrawn  his  account. 
— In  an  action  by  the  plaintiff  against  the  defen- 
dant to  obtain  payment  of  the  fine  due : — Held 
(reversing  the  judgment  of  the  Common  Pleas), 
that  there  was  evidence  for  the  jury  to  support  a 
finding  that  the  payment  of  the  fine  to  C.  was  a 
valid  payment  to  the  lord.    Bbidgeb  v.  Gabbett 

Ez.Ch.451 

CUBATE-r  County  vote  for  parliament       -     882 
See  Vote  for  Pabliament.    2. 

CUBTOX  OE  YMilCFnC— Principal  and  Agent — 
Contract  by  Brokers^  The  defendant  employed 
the  plalntifib,  tallow-brokers  in  London,  to  pur- 
chase fifty  tons  of  tallow  for  him  in  the  London 
market.  Having  orders  to  purchase  tallow  for 
several  other  persons,  the  plaintiffi  bought  of 
other  dealers  sufficient  to  cover  all  those  orders, 
interchanging  with  them  bought  and  sold  notes 
in  their  own  names,  without  discloslnfi;  their  prin- 
cipals. By  these  notes  the  plaintifu  and  their 
sellers  be(»me  personally  bound  to  one  another 
for  the  due  performance  of  the  contracts.  The 
plaintiffs  then  sent  the  defendant  a  bought-note 
signed  by  themselves  as  **  sworn  brokers,"  in 
which  fifty  tons  of  tallow  were  describeid  as 
bought  on  his  account,  with  the  quality,  price, 
&c.,  but  containing  no  seller's  name.  This  bought- 
note,  except  as  to  quantity,  was  in  the  same  torms 


CUBTOX  OE  ILKBXEl—eowlinued. 
as  the  contracts  between  the  plaintifis  and  their 
sellers.  There  was  no  corresponding  sold-note, 
and  no  such  purchase  as  represented  in  the  bought- 
noto. — The  sellers  failed  to  deliver  the  tallow  to 
the  plaintiffs,  who  settled  the  matter  in  aooonnt 
between  themselves  and  their  sellers. — In  buying 
the  tallow  in  this  way  as  an  execution  of  the 
defendant's  order,  and  in  thus  settling  with  their 
sellers,  the  plaintifis  acted  in  aoooidanoe  with  the 
usage  of  the  market.  The  defendant  was  not 
aware  of  the  usage,  or  of  the  way  in  which  the 
tallow  had  been  bought,  until  after  he  received 
the  bought-note.  When  the  defendant  became 
acquainted  with  the  real  nature  of  the  transaction, 
he  refused  to  adopt  it,  or  to  accept  tallow  par- 
chased  bv  the  plaintifik  in  order  to  make  delivery, 
and  tendered  to  him  in  alleged  performance  of 
the  order. — ^In  an  action  for  refusing  to  accept 
the  tallow  or  to  indemnify  the  plaintiffii. — field. 
By  Bonll,  C.J.,  and  Montage  Smith.  J.,  that  the 
defendant  was  bound  by  the  usage,  although  ig- 
norant of  its  existence,  and  therefore  that  he  was 
bound  to  accept  the  tallow. — Hdd,  by  Willes  and 
Keatins:,  JJ.,  that  although  a  usage  may  control 
the  mode  of  performing  a  contract,  it  cannot  change 
its  intrindc  character,  and  as  the  authority  given 
by  the  defendant  to  the  plaintiff  was  to  buy  for 
him  as  brokers,  and  to  sell  to  him  as  principals, 
the  defendant  was  not  bound  to  accept  the  tallow. 
Mollett  v.  Kobinson  ...     646 

DAMAGE :  See  Measube  of  Damages. 

DEFAXATIOK— Particulars  of  plea  of  justifi- 
cation ....  82 
See  Libel. 

DELAY — ^Marine  Insurance — ^Notice  of  abandon- 
ment- ...  -  -     841 

See  Notice  of  Abandonment. 
DEPABTUBE — Composition  Deed  ^  Bankruptcy 
Act,  1861  (24  &  25  Vict.  c.  13i)-BiU  of  Exchange 
— Sureties — Pleading."]  Declaration  by  the  drawer 
of  a  bill  of  exchange  against  the  acceptor,  not 
stating  that  it  was  payable  to  order.— Plea  of  a 
composition  deed,  containing  the  uscuJ  reservation 
of  the  rights  of  creditors  against  sureties. — Bepli- 
cation,  that  the  bill  was  payable  to  order,  and  at 
the  tiioQe  of  the  making  of  the  composition  deed 
was  outetanding  in  the  hands  of  third  parties  to 
whom  the  plaintlfi*  had  since  paid  the  amount  of 
it ;  and  that  the  plaintiff  had  not  assented  to  or 
signed  the  deed.  On  demurrer  to  the  replication: 
— Heild,  first,  that  it  was  no  departure  from  the 
declaration,  but,  secondly,  that  the  claims  of 
sureties  against  the  principal  debtor  were  not 
preserved  by  the  deed,  and  the  plaintiff  was 
bound  by  it  under  the  circumstances  mentioned 
in  the  replication,  which  was  therefore  bod. 
Hoofeb  v.  M abshall  ....        4 

DEVISE— Construction  ...  $14 
See  AocBUiNO  Shabes. 

DIBOBETIOK  OF  JUDGE— Interrogatories       788 
See  Intebbogatobies,  Cbiminatimo. 

DI8QBETI0N  OF  1CA8TEB— Taxation  of  costs 

See  TAZATioift  of  Ck)8T8.    3.  [018 

DOCUXENTS— Inspection— Privileged  communi- 
cations ....  146 
See  Inspection  of  Documents. 
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DWELLINO-HOXrSE — Joint  occupation— Vote  for 
parliament    -  -  .  -     239 

See  VoiE  POB  Pabliam£NT.    5. 

-B^fly.11  KwV — ^Fishing- weir — Salmon  Fishery  Acta 


EVIDENGE  OF  If^LlQJSSCE— continued. 


See  FiSHiNO-WEiB. 

Pew — County  vote  for  parliament 
See  Vote  for  Vasliamxst,   8. 

ire — Negligence 
See  EviSEKCE  of  Neglioence. 


[667 
98 


1. 


-     623 


XHOUSH  PATENT— Prolongation 

See  Pbolonoation  of  Patent. 

JEQTTITABLE  FBEEHOLD— Oouuty  vote  for  pax^ 
liament  ....  222 
See  Vote  fob  Pabliahent.   2. 

EQiriTABLE  XOSTOAOS— Lease — Agreement 
See  Agbeehent  fob  Lease.    [Ex.  Ch.  78 

ESCAPE— Sheriff— Certificate  of  registration  of 
creditors'  deed  ...  414 
See  Certificate  of  Begistbatiok.    2. 

.E8IT0PPEL— Confession  of  plea        -  -     607 

See  Confession  of  Plea. 

Forged   acceptance  —  Payment   of   former 

acceptance   -         -         -         -       47 
See  FoBOED  Acceptance. 

EVIDENCE— Grant— User— Fishing-weir        667 

See  FlSHINQ-WEIB. 

Lispection  of  documents — Privileged  com- 
munications- ...  146 
See  Inspection  of  Documents. 

Malice— Slander  of  title  -  -     122 

See  Slandeb  of  Title. 

Onus  probandi  —  Innkeeper  —  Sunday  — 

TrayeUer     ...         486,480 
See  Tbateixeb.    1,  2. 

Reasonable  and  probable  cause         -     640 

See  Maliciols  Pbosecution. 

•  Variation    of   written    contract  —  Bill    of 

exchange      -         -  -  -       87 

See  Evidence  to  yabt  Wbttten  Con- 
tbact. 

* Will—"  Nephew  "—Latent  ambiguity     880 

IEjLCh.727 
See  Evidence  to  ExpTiAiy  will. 

Witness— CobU  -  -  -     818 

See  Taxation  of  Costs.    8. 

EVIUUOS  OF  VBOiLUQiKSCE^Railtoay  Om- 
fann — Fire  from  Engine."]  Workmen  employed 
Dy  a  railway  company  in  cutting  the  grass  and 
trimming  the  hedges  bordering  the  railway,  placed 
the  trimmings  in  heaps  near  the  line,  and  allowed 
them  to  remain  there  fourteen  days,  during  yery 
hot  weather  in  the  month  of  August  Fiie  from 
a  passing  engine  ignited  one  of  these  heaps,  and 
burned  the  hedge,  and  was  thence  carried  by  a 
high  wind  across  a  stubble  field  and  a  public  road, 
and  burned  the  goods  of  the  plaintiff  in  a  oottage 
about  210  yards  distant  from  the  railway : — HM, 
by  BoTill,  C. J.,  and  Keating,  J.  (Brett,  J.  dissent- 
ing), that  there  was  evidence  to  go  to  the  jury  of 
negligence  on  the  part  of  the  defendants,  although 
there  was  no  suggestion  that  the  engine  was  im- 
properly constructed  or  driven.  Sun^  v.  The 
London  and  South  Westebn  Kailwat  Company 

[08 


2.  Carrier  of   Ptuaenqers — JAabiliiy  for 

the  acU  of  Oihcre,']  A.  agreetl  to  carry  B.  firom 
M.  to  L. :  the  mode  of  transit  provided  was  that 
B.  should  come  on  to  a  hulk  lying  in  the  harbour 
at  M.,  and  wait  till  a  steamer  came  and  took  him 
to  L.  On  the  hulk,  close  to  a  ladder  down  which 
B.  had  to  pass  to  reacli  the  steamer,  was  a  large 
hatchway,  which  was  negligently  left  unguarded 
and  improperly  lighted,  and  B.  fell  through  it 
and  was  injured.  The  hulk  belonged  to  a  third 
party,  and  A.  had  only  acquired  a  right  to  use  it 
lor  the  purpose  of  embarking  passengers  on  his 
steamer.  In  an  action  by  B.  against  A.  for  the 
injury  he  sustained : — Eddy  that  A.  was  answer- 
able for  all  injury  occurring  through  the  means  of 
transit  being  improper,  whether  it  arose  from  the 
negligence  of  his  own  servants  or  of  other  parties 
who  helped  to  provide  the  means  of  transit. — Hdd, 
also  (Brett,  J.,  doubting),  that  A.,  having  invited 
B.  on  to  the  hulk,  was  bound  to  protect  him  from 
concealed  dangers,  and  was  liable  for  injury  he 
sustained  through  the  condition  of  the  hatchway, 
even  though  it  was  under  the  care  of  others  and 
not  his  own  servants.    John  v.  Bacon       -     487 


8. 


Negligence — Railway  Company — Invi' 


taiion  to  PoMenger  to  alight.']  A  railway  train  was 
drawn  up  at  a  station  so  that  the  last  carriage 
was  opposite  to  a  part  of  the  platform  similar  in 
appearance  to  the  rest  of  it,  but  on  to  which  per- 
sons could  not  alight,  owing  to  its  receding  from 
the  line  of  rails  on  which  the  carriage  stood  so 
that  a  space  of  about  four  feet  intervened  between 
it  and  the  carriage.  The  train  had  come  finally 
to  rest,  but  the  name  of  the  station  had  not  been 
called  out  A  passenger  opened  the  carriage  door 
without  calling  for  assistance  to  the  company's 
servants,  and  seeing  the  platform,  and  supposing  it 
to  be  close  to  the  carriage,  stepped  out,  and  fell 
and  injured  herself.  There  were  lights  on  tite 
other  end  of  the  platform,  but  not  at  the  part 
where  she  got  out ;  and  there  was  evidence  that  it 
was  the  fault  of  the  engine  driver  that  the  car- 
riage was  not  drawn  up  alongside  of  that  part  of 
the  platform  on  to  which  passengers  could  alight 
with  safety.  In  an  action  against  the  railway 
company  for  negligence : — Held,  per  Brett,  J.,  that 
if  the  jury  could  reasonably  say,  upon  the  facts 
which  were  proved  and  might  be  properly  in- 
ferred, that  the  defendants,  having  regard  to  the 
reasonable  safety  of  passengers,  Im  done  some- 
thing which  they  ought  not  to  have  done,  or 
omiUed  to  do  something  which  they  ought  to 
have  done,  and  that  the  plaintiff  had  been  reason- 
ably careful,  the  Court  could  not  withdraw  tlie 
case  from  them,  and  that  the  jury  might  have 
reasonably  so  said  from  the  facts  proved,  or  to  be 
properly  inferred,  in  this  case. — Per  Montague 
Smith,  J.,  that  the  plaintiff  was  bound  to  give 
affirmative  evidence  of  negligence,  and  that  thero 
was  no  such  evidence  in  this  case,  as  neither  the 
platform,  nor  the  mode  of  managing  the  train, 
were  shewn  to  have  been  improper,  and  that,  even 
if  there  were  evidence  of  negligence,  the  injuiy  did 
not  flow  from  it,  but  from  the  plaintiffs  voluntary 
act  in  alighting  at  the  time  and  place  she  did. — 
Per  Keating,  J.,  that  the  case  was  concluded  by 
authority.  The  cases  shewing,  first,  that  a  pas- 
senger alighting  without  an  invitation  to  do  so 
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does  80  at  his  own  risk ;  and,  secondly,  that  the 
facts  proved  in  this  case  did  not  amount  to  an 
invitation. — ^Per  Bovill,  G.J.,  that  the  whole  facts 
of  the  case  were  to  be  looked  at  together,  and  that, 
first,  the  bringin;^  the  train  to  a  stand  at  a  place 
where  the  plaintiff  would  be  likely,  from  the  im- 
perfect Itglit  and  the  appearance  of  the  platform, 
to  suppose  she  might  alight,  was  negligence  on 
the  peart  of  the  engine  driver,  the  defendants' 
servant ;  secondly,  the  stopping  of  the  train  under 
the  particular  circumstances  was  evidence  on 
whicn  a  jury  might  infer  that  there  was  an  invi- 
tation to  the  plaintiff  to  alight ;  and  thirdly,  if 
there  was  such  an  invitation,  there  was  no  neces- 
sary imprudence  in  her  alighting  in  the  way  she 
did.    Cockle  v.  Thb  Loinx>K  Airo  S.  E.  Bt.  Co. 

[457 

EVIDEJMCE  TO  KXPLATTf  WJLL—Latent  Ambi- 
guity— '*  Nepheu}"']  Testator  devised  property  to 
**  my  nephew,  Joseph  Grant,"  and  it  appearing 
that  the  testator's  brother  had  a  son  named  Joseph 
Grant,  and  that  the  testator's  wife's  brother  also 
had  a  son  of  the  same  name : — Held  (affirming  the 
judgment  of  the  Court  of  Common  Pleas),  that 
the  description  ^*  my  nephew "  was  applicable  to 
both  Joseph  Grants,  and  that  a  latent  ambiguity 
being  thus  disclosed,  parol  evidence  was  admis- 
sible to  shew  which  Joseph  Grant  was  meant 
by  the  testator.    Grant  v.  Gbant 

[380,  Ex.  Oh.  7S7 


EVIDEH CB  TO  YAET  WBITTEH  OOHTBACT— 
Bill  of  Exchange — Contmct  of  Drawer — Oral 
Eoidence  Inadmimble.']  To  an  action  by  pavee 
against  the  drawer  of  a  bill  of  exchange  payable 
twelve  months  after  date,  the  defendant  pleaded 
that  he  drew  the  bill  and  delivered  it  to  the 
plaintiff  for  the  accommoilation  of  the  acceptor 
and  as  surety  for  him ;  that,  at  the  time  the  de- 
fendant so  drew  and  delivered  the  bill  to  the 
Slaintiff^  it  was  agreed  between  the  plaintiff  and 
efendant  and  the  acceptor  that  the  acceptor 
should  deposit  with  the  plaintiff  certain  securi- 
ties, to  be  held  by  the  plaintiff  as  security  for 
the  due  payment  of  the  bill,  and  that,  in  case 
the  bill  should  not  be  duly  paid,  the  plaintiff 
should  sell  the  securities  ana  apply  the  pro- 
ceeds in  liquidation  of  the  bill,  and  that,  until 
the  plaintiff  should  have  so  sold  the  securities, 
the  defendant  should  not  be  liable  to  be  sued  on 
the  bill.  The  plea  then  went  on  to  aver  that  the 
securities  were  deposited  with  the  plaintiff  bv  the 
acceptor,  but  that  the  plaintiff  had  not  sold  but 
still  held  them  .—Held  (Willes,  J.,  doubting), 
that  oral  evidence  of  the  agreement  alleged  in  tlie 
plea  was  not  admissible,  inasmuch  as  it  contra- 
dicted or  varied  the  express  written  contract  on 
the  face  of  the  bill.    Abbey  v.  Cbvx  -'     87 

EXATHTTNATIOy — Married    woman— Fines    and 
Recoveries  Act       -  -  -       16 

See    Acknowledgment    of     Mabbied 
Woman.    1. 

EXCESS  or  JURISDICTION— Arbitration  -       84 
See  JuBiSDicnoN  of  Abbitbatob. 

EZECUTOE  DS  SOK  TORT—AgerU  of  Rightful 
ExectUorJ]  A  person  who  deals  with  the  goods 
of  a  testator,  as  agent  of  the  executor,  cannot  be 
treated  as  executor  de  son  tort  whether  the  will 


EZECUTOE  DE  SOK  TOET— eonh'nued. 
has  been  proved  or  not. — Sharland  v.  MQihn 
(5  Hare,  469;    15  L.  J.  (Ch.)   434)  explaine-l. 
Stses  v.  Stkes  -         -  -         -    US 

FALBE  DCPEIBOEICEHT— County  Court  juris- 
diction -  -  .  .  531 
See  CouiTTT  Coubt  Jubisdiction.  2. 

HHEB  AND  EECOYESIES  ACT :  See  Statctd 
—3  &  4  Will.  4,  c  74. 

VISE — ^Locomotive — ^Negli^ence  -  -  96 
See  Evidence  of  N'bglioence.    1. 

liaa — ^Fishing-weir — Salmon  Fishery  Acts    657 

/Sm  FiSHINa-WEIB. 

FJBUlNG-WEnt— i^oZmon  Fuhery  Act,  1861  (24 
<fe  25  Vict.  c.  109)— A'im-fiarMaWc  i?i«T-12 
Edw.  4,  c.  7—17  Bic.  2,  c.  ^Saaemenir-GnifA 
—Prescription  Act,  2  A  %  TTm.  4,  c.  71.]  The 
provisions  of  Magna  Charta  and  of  the  other 
early  statutes  (ineludiDg  17  Bic.  2,  c.  9,  and  12 
Eldw.  4,  c.  7),  which  prohibit  weirs,  apply  only  to 
navigable  rivers. — RdUe  y.  Whyte  (Law  Rep.  3 
Q.  B.  286)  followed.— Section  12  of  the  SahnoD 
Fishery  Act,  1861,  prohibits  the  use  of  fishing 
mill-dams  for  the  purpose  of  catching  salmon, 
except  such  fishing  mill-dams  '*  as  are  lawfully  in 
use  at  the  time  of  Uie  passing  of  this  Act  by  virtue 
of  a  grant,  charter,  or  immemorial  usage.'— A  fish- 
ing mill-dam  was  erected  between  1741  and  1751 
in  a  river  above  the  flow  of  the  tide,  and  wheie 
the  river  was  not  navigable.  For  sixty  yean 
before  1861,  and  as  far  baok  as  living  memoiy 
could  go,  it  had  been  used  in  substantially  the 
same  way  as  it  was  used  in  1861. — Cn  appeal  fiom 
the  Fishery  Commissioners : — Hdd,  that  the  fish- 
ing mill-dam  was  not  a  public  nuisance.— H^Ii, 
further,  as  a  grant  may  be  proved  either  by  pro 
duction  of  the  grant  itself  or  by  evidence  of  enjoy- 
ment consistent  only  with  the  existence  of  such  a 
grant,  and  from  which  it  may  be  presomed  that 
the  commissioners  were  bound,  on  the  evidence, 
to  find  that  the  right  to  the  fisbing  mill-dam 
existed  by  grant  from  all  the  proprietors  whoso 
interests  could  beafifected  by  the  filsning  mill-dam, 
and  consequently  that  the  fishing  mill-dam  was 
*'  lawfully  m  use "  at  the  time  of  the  passing  of 
the  Salmon  Fishery  Act,  1861,  **by  vulae  of  a 
grant,"  within  the  meaning  of  s.  12  of  that  statute. 
— SembU,  that  the  claim  to  such  a  fishing  mill-clam 
is  within  the  Prescription  Act,  2  &  3.Wm.  4,  c  71. 
Leoonfdsld  V.  Lonsdale       -         J        -    667 

FIXTUBES— Agreement  for  lease         Sz.CSh.7S 
See  Agreement  fob  Lease. 

FOBEIGK  IHDOBSEICSHT— ^10  of  Exchange- 
Code  de  Commerce,  arU.  137,  IBS— Effect  of  /«■ 
doreement  in  Blank,]  Act  137  of  the  Code  de 
Conmieree  requires  that  the  indorsement  of  a  bill 
or  note  shall  oe  dated,  express  the  value  received, 
and  the  name  of  tiie  indorsee ;  and  art  138  pro- 
vides that  if  the  indorsement  does  not  comply 
with  these  requisitions,  it  shall  not  operate  as  a 
transfer  of  the  bill,  but  only  as  a  procuration.— 
A  bill  was  drawn  by  A.,  in  Brussels,  on  <^®  "^ 
fendant,  in  London,  and  accepted  bv  the  defendant 
in  London.  It  was  afterwards  indorsed  by  A.  in 
Brussels,  to  C,  and  by  C.  in  Paris  io  D.,  and  by 
D.  to  E.,  who  there  indorsed  it  in  blank  to  the 
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plaintiff,  who  resided  in  London,  for  the  purpose 
of  his  receiving  the  amount  on  E.'s  account. — 
The  Court  of  Common  Pleas  held  that  by  the 
French  law  the  indorsement  to  the  plaintiff  gave 
him  no  right  to  sue  the  acceptor  in  France,  and 
therefore  that  the  plaintiff  could  not  sue  upon  it 
here: — Hddt — ^reversing  the  judgment  of  the 
Common  Pleas, — that  arts.  137,  138,  did  not 
prevent  the  plaintiff  from  suing  the  acceptor  in 
France,  and  therefore  that  the  plaintiff  could  sue 
the  acceptor  in  England. — Trimbey  v.  Vignier 
(1  Bing.  N.  C.  151),  discussed.  BiUDLAroH  v. 
DeRik  -         -  -  -     EjLCh.478 

TOBGSD  A0OXFTAVCS— ^iS  of  Exchanges^ 
toppd  by  Payment  of  a  former  Forged  BtU,"]  In 
August,  1867,  the  defendant  paid  a  bill  of  ex- 
change (of  which  the  plaintiff  was  the  holder) 
upon  which  the  defendant's  name  had  been 
written  as  acceptor  without  his  authority.  In  an 
action  against  him  upon  another  bill  similarly 
accepted,  the  jury  found  that  the  acceptance  was 
not  the  defendant's  signature  nor  written  with 
his  authority,  that  the  forged  signature  was  not 
adopted  by  the  defendant  that  the  defendant 
did  not  know  that  the  plaintiff  was  the  holder  of 
the  former  bill,  and  that  he  did  not  lead  the 
plaintiff  to  believe  that  the  acceptance  on  the 
bill  sued  upon  was  his  :—Heldy  that  the  fact  of 
the  defendant  having  paid  the  bill  in  August, 
1867.  did  not  estop  him  from  denying  that  the 
bill  aeclared  on  was  accepted  by  him  or  with  his 
authority,  and  that  the  judge  was  not  bound  to 
tell  the  jury  that,  as  matter  of  law,  the  plaintiff 
was  entitled  to  a  verdict.    Mobbib  v.  Bethell 

[47 

nAtnO—Partnerahip—MiBJoinder  of  parties 

See  MisjoiNDEB.  [Ex.  Ch.  478 

raAUSB,  8TATUTB  OV^Qmtraet  or  Sale  of  an 
Intereet  in  Land — Written  Memorandum.}  The 
plaintiff^  being  desirous  of  obtaining  a  transfer  of 
the  lease  of  a  public-house  from  the  defendant, 
who  was  a  public-house  broker,  signed  an  agree- 
ment in  the  following  terms;— -"Mr.  H.  (the 
plaintiff)  now  informs  me  he  is  in  possession  of 
602.  cash,  and  such  being  the  case,  I  hereby  agree 
to  g^t  the  lease  and  everything,  for  such  sum  of 
602.  cash."  The  defendant  had  no  interest  in  the 
public-house  himself: — Held,  first  (Keating,  J., 
dubitante),  that  the  contract  reouired  to  be  in 
writing  under  the  4th  section  of  the  Statute  of 
Fraud& — Secondly,  that  the  agreement  was  8u£9- 
ciently  definite  to  constitute  a  good  memorandum 
in  writing,  and  that  the  meaning  of  the  word 
*'  everything  ''might  be  explained  by  a  previous 
memorandum  in  writing ;  also  that  parol  evidence 
was  admissible  to  shew  what  the  lease  was  to 
which  the  agreement  referred.    Hobsev  v.  Gba- 

HAH        --.-..  9 

— —  Contract  by  telegram  -  -  -     296 

See  MXSBXPBBBXNTATION  OF  AUTHOBITT. 

FREEHOLD — Benefice  —  County  vote  for  par- 
liament -  -  -  .  217 
Bee  Vote  fob  Pablukent.    1. 

FBEXGET — Insuzance — Inception  of  risk 

[Sx.Ch.166 
See  "  At  ahd  Fbom  "  a  Pobt. 


FBEIGHT— eoHftnued. 

Insurance— Suing  and  labouring  clause  897 

See  Suing  and  Labocbiko  Clause. 

—  Insurance— Notice  of  abandonment 

[Ex.  Oh.  841 
See  NonoE  of  Abandonment. 

"  GOOD  JTJBT  ^^—Tkixatian  of  CosU-^Writ  of  In- 
quiry— Fc^J  A  judge's  oi^er  was  obtained  by 
the  plaintiffs  for  a  ^*good  jury,"  on  an  inquirv 
before  the  Secondary,  in  an  action  against  a  rail- 
way company  for  negligence,  and  me  sheriff,  in 
accordance  with  the  uniform  practice  since  the 
passing  of  the  6  Geo.  4,  c.  50,  returned  a  jury 
selected  from  the  list  of  special  jurors.  They 
were  paid  each  one  guinea ;  and  tne  master,  on 
taxation,  allowed  the  payment : — Held,  that  such 
payment  was  reasonable  and  sanctioned  by  practice^ 
and  that  it  was  properly  allowed  by  the  master. 
YiOKEBT  V.  The  London,  B.  and  S.  0.  B.  Co.  106 

"GOOD  8AFETT"  — JtfarifM  Ineuranee  —  Con- 
Oruction  of  Poliey—**  Thirty  Day$  after  Arrival  * 
— Mooring  at  Anchor — Termination  of  Bisk.']  By 
a  Lloyd's  policy  on  ship,  the  risk  was  described 
in  writing  to  be  *'  at  ana  from  London  to  Calcutta, 
and  for  mirty  days  after  arrival,"  and  then  fol- 
lowed the  usual  printed  words,  *'upon  the  said 
ship,  &c.,  until  she  hath  moored  at  anchor  twenty- 
four  hours  in  good  safety." — After  having  sus- 
tained damage  at  sea  to  such  an  extent  as  to 
requiro  constant  pumping  to  keep  her  afloat,  the 
vessel  arrived  at  Calcutta,  and  was  safely  moored 
there  on  the  28th  of  October,  1866.  Her  cargo 
was  unloaded  in  safety  by  the  8th  of  November. 
It  was  necessary  to  continue  the  pumping  during 
the  discharge  of  the  cargo  until  she  was  much 
lightened.  On  the  12th  she  was  taken  from  her 
moorings  to  a  dry-dock  for  survey  and  repair,  and 
was  there  destroyed  by  an  accidental  firo  on  the 
5th  of  December: — Heldy  that,  as  the  vessel  re- 
mained at  her  moorings  more  than  twenty-four 
hours  as  a  ^ip,  though  damaged,  and  not  as  a 
mero  wreck,  she  had  been  moored  **  twenty-four 
hours  in  good  safety,"  and  as  her  destruction  did 
not  take  place  until  after  thirty  days  from  that 
time,  that  the  risk  had  terminated  at  the  time  of 
the  loss. — ^Whether  the  thir^  days  were  to  be 
reckoned  from  the  arrival  at  Calcutta  or  from  the 
expiration  of  the  twenty-four  hours  after  she  had 
been  moored  in  good  safety,  qtuere  ?  Lidoett  v, 
Sbcbetan        -----     190 

OEANT — ^Evidence— Fishing-weir — Salmon  Fish- 
ing Act  -  -  -  -  667 
See  FisHiNQ-WEiB. 

OUAEAHTEE — Continuing — Consideration  66 
See  CoNTiNviNO  Guabantee. 

Benewal — Surrounding  circumstances     696 

See  Benewal  of  Guabantee. 

TTX-BftAT.  COVTRAICT  —  Company —Winding^p 
Aeti — Maintenanee."]  An  a^^reement  by  a  share- 
holder in  a  company  that  is  being  compulsorily 
wound  up  that,  in  consideration  of  a  pecuniary 
equivalent,  he  will  endeavour  to  postpone  the 
making  of  a  call,  or  will  support  the  claim  of 
a  creditor,  is  illeeal,  as  being  contrary  to  the 
policy  of  the  Winding-up  Acts.— A.  and  B.  were 
shareholders  in  a  company  then  being  compul- 
sorily wound  up  under  the  provisions  of  the  Com- 
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nXEOAL  COVTRAXfl^continued. 
panies  Act,  1862,  and  B.  was  aim  a  creditor  of 
the  company.  An  agreement  was  entered  into  , 
between  them,  by  which  A.  agreed  to  use  his  | 
influence  to  ootam  the  postponement  of  a  call 
then  about  to  be  made,  and  to  support  B.'s  claim, 
and  B.  in  consideration  thereof  agreed  to  pay  all 
calls  made  on  A.'s  shares.  In  an  action  by  A. 
against  B.  on  this  agreement  for  not  paying 
certain  calls  made  on  his  shares,  B.  pleaded  that 
the  agreement  was  made  without  the  knowledge 
of  the  Court  of  Chancery,  or  the  other  share- 
holders or  creditors,  and  with  intent  to  obtain  a 
postponement  of  the  call  and  payment  of  dividends 
on  the  whole  of  B.'s  debt  to  the  prejudice  of  the 
otiier  shareholders  and  creditors,  though  A.  knew 
that  B  's  claim  was  disputed,  and  believed  that 
•only  a  portion  of  it  was  due: — Held,  that  the 
plea  was  good  as  shewing  that  the  agreement  was 
contrary  to  the  policy  of  the  Winding-up  Acts, 
and  tlierefore  void. — Semble,  per  Willes,  J.,  that 
the  agreement  to  support  B.'s  claim  was  also  void 
as  being  within  the  spirit  of  the  law  against 
maintenance.    Elliott  v.  Ricbabdsok      -     744 

mJECFAIITT — Contract — ^Winding-up  company. 
See  Illegal  Contbact.  [744 

IMFLIZD  ATJTEOSITT— Jtfcu^  and  Servant — 
Principal  and  Agent— Eespottsibility  of  a  BaUway 
Company  for  Vie  Acts  of  their  Servants.']  A  fore- 
man poiier  in  the  service  of  a  railway  company, 
who,  in  the  absence  of  the  station-niaster,  is  in 
charge  of  a  station,  has  no  implied  authority  to 
give  in  charge  a  perbon  whom  he  suspects  to  be 
stealing  the  company's  property ;  and,  if  he  gives 
in  charge  on  such  suspicion  an  innocent  person, 
the  company  ore  not  liable.  Edwabds  v.  The 
liONDON  AND  N.  W.  R.  Co.    -         -         -     446 

IMP08SIBLB    OOYESAXT— Mining   Lease— Im- 
possibility of  Performance  at   Time  of  entering 
into  Covenant.']     The  plaintiff,  in  consideration 
^f  the  rent,  &c.,  demised  by  deed  to  the  defend- 
ant all  the  veins,  pits,  &c.,  of  clay  which  were  or 
might  be  found  upon  or  under  certain  lands  de- 
scribed, with  liberty  to  enter  and  search  for,  dig, 
and  carry  away  all  such  clay,  making  eatisfaction 
to  tenants  for  surface  damage.  To  hold  the  said 
veins,  pits,  &c.,  of  clay  for  twelve  years  firom  a 
given  (uy,  and  to  take  the  clav  so  authorized  to 
be  worked  to  Ids  own  use,  \ielding  and  paying 
therefor  during  the  term,  in  respect  of  all  pipe 
and  potter's  oluy  being  to  be  got  or  obtained  from 
■or  under  the  land,  2s.  Qd.  per  ton.    Covenants 
for  compensation  for  damage  to  the  land,  and  for 
restoring  the  surface,  keeping  accounts  of  clay 
raified,  £c., — a  covenant  to  work  and  make  trials 
for  clay  according  to  the  best  and  most  improved 
method  of  working  clay-pits,  and  the  usual  course 
of  proceeding  in  such  works  with  effect, — and  a 
covenant  that  the  defendant  would  dig  and  re- 
move from  the  land  an  aggregate  amount  of  not 
less  than  1000  tons,  nor  more  than  2000  tons  of 
pipe  or  potter's  clay  in  each  year  of  the  term. 
There  was  no  reservation  of  a  minimum  rent  to 
be  paid  in  the  event  of  clay  not  being  found  or 
rais^. — In  an  action  upon  this  deed,  one  of  the 
breaches  assigned  was  that  the  defendant  had 
not  dug  an  aggregate  amount  of  not  less  than 
1000  tons  of  pipe  and  potter's  clay  in  each  year 
•of  the  demise  tnat  had  elapsed. — ^Plea,  on  equit- 


IMFOflSIBLE  OOYESAST— continued. 
able  grounds,  that  the  defendant  could  not  at 
any  time  during  the  term  dig  an  aggregate  amount 
of  not  less  than  1000  tons  of  pipe  and  pcTtterV 
clay  in  each  year,  because  there  was  not  Bt  the 
time  of  the  demise,  nor  at  any  time  since,  eo 
much  clay  under  the  land  in  question,  and  the 
performance  of  the  covenant  was  impossible,  and 
such  impossibility  was,  at  the  time  of  making  tbe 
covenant,  unknown  to  the  defendant,  and  he  had 
no  reasonable  means  of  ascertaining  it  :^HdcL,  on 
demurrer,  that  the  plea  was  an  answer  to  the 
breach,  as  the  Court  were  of  opinion  on  the  con- 
struction of  the  deed,  that  it  was  the  intcntiou  of 
the  parties  that  the  covenant  to  dig  not  less  than 
1000  tons  of  clay  in  each  year  should  not  take 
effect  unless  there  was  clay  to  that  amount  in  the 
lands  demised.    Lobd  Clifford  v.  Wattb      577 

IHBOXSEMEHT  —  Foreign  —  Conflict  of  lav. 
See  FoBEioii  Indobsememt.    [Xx.Ch.47S 

AJIJIJLKJU*Jm-TraveUer-~Sunday  -  485,489 
See  TRAVELLEn.     1 ,  2. 

INSFEGTION  OF  DOCUMEKTS— Coimmm  Lav 
Procedure  Act,  1854  (17  &  18  Viet.  c.  125), «.  50- 
14  <fe  15  Viet.  c.  99,  s.  6— Privileged  Communiea- 
tions— Evidence — Practice.]  The  defendants,  in 
order  to  ascertain  whether  or  not  they  ought  to 
yield  to  a  claim  by  tlie  plaintiffs  for  damages  for 
personal  injuries  alleged  to  have  been  sustdoed 
by  the  plaiutifls  in  an  accident  on  the  defendants' 
line,  sent  tiieir  medical  officer  before  litigation 
commenced  or  was  formally  threatened,  to  report 
to  them  upon  the  nature  of  the  plaintiffs  injuries: 
— Held,  tnat  the  reports  of  the  metlical  oSioer 
were  privileged,  and  that  the  plaintifls  were  there- 
fore not  entitled  to  have  inspection  of  them.— 
Baker  v.  London  and  Souih  Western  Ry.  Co.  'Uv 
Bep.  8  Q.  B.  91)  distinguished.  Cosset  v.  The 
London,  B.  and  B.  Co.  R.  Co.         -        -    1^ 

nranSABIE  IHTKBEBT — ^Marlne  insmnsnee— lo- 
oeption  of  risk  -  -  Sz.Ch.155 
See  "  At  and  from  "  a  Port. 

XHSUBAHOS :  See  Marine  Insurance. 

IV8URAK0S  800ISTT— Bight  of  manager  to  ^ 
members       -  -  -         -    568 

See  Mutt AL  Insurance  Sooetv. 

IHTERE8T — ^Marine  insorance — Inception  of  riak. 

pBi.ClLl55 

See  "  At  and  from  "  a  Port. 

Payment  into  Court^-Judgmeut  debt     891 

See  Payment  into  Court. 

IBTEBBOOATOBIES  —  Criminating  questions- 
Discretion  of  judge  -  -  788 
See  Intereogatoribb,  Criminatiko. 

Interrogatories  by  defendant  -         -    107 

See  iNTEBRoaATORiES  BY  Defexdakt. 

IHTEBBOeATOBIXB  BY  jaOFSmAST— Prodis 
— C.  L.  Pro.  Act,  1854  (17  A  18  Viet.  c.  125),  $• 
51.]  Barley  was  consi)2:ned  by  A.  to  B.,  »n^ 
was  delivered  by  the  ship-owners  io  B.  without 
production  of  the  biU  of  lading.  The  plainUffij 
(who  were  B.  s  bankers),  as  indorsees  of  tto  bm 
of  lading  from  him,  three  months  afterwards  (^. 
having  in  the  meantime  become  bankrupt)  owngw 
trover  against  the  ship-owners.  Upon  an  ft*^^* 
suggesting  that  the  bill  of  lading  was  indorsed  w 
the  plaintiflfe  after  the  delivery  of  the  barley  to  J>., 
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or  that  they,  haying  the  bill  of  lading  in  their 
possession,  knowingly  suffered  the  ship-owners  to 
deliver  the  barley  to  B., — The  Court  allowed 
interrogatories  under  s.  51  of  the  Common  Law 
Procedure  Act,  1854,  to  be  administered  to  the 
plaintiff  as  to  the  time  when  and  the  circum- 
stances under  which  the  indorsement  of  the  bill 
of  lading  to  them  took  place.  Finney  v.  Forwood 
rLaw  Rep.  1  Ex.  6)  di»tinguished.    The  Debbt 

COMMBBCIAL  BaNK  (LoCITBD)  V.  LUHSDEN  107 

IHTEBBOGATOSIEB,  OBIMIKATIirO  —  Lt&eZ — 
Special  eircuimtanees  —  Discretion  of  Judge  at 
ChamberB.]  To  an  action  for  libel,  in  sending  to 
the  Times  newspaper  a  libellous  extract  from  a 
letter,  the  defenduit  pleaded  the  general  issue 
and  a  justification,  Blackburn,  J.,  upon  the  usual 
affidavit,  allowed  the  plaintifb  to  administer  to 
the  defendimt  tiie  foUowing  interrogatory  :  **  Did 
you  write  and  send  to  the  TinyBs.  for  publication, 
a  letter  siened  Z.,  acoompaniea  by  what  pur- 
ported to  be  an  extract  from  the  letter  from  a 
HaUfax  merchant  ?"  The  defendant  had  obtained 
a  commission  to  Nova  Scotia  to  examine  witnesses 
upon  an  affidavit  which  stated  that  the  extract 
vfBa  from  a  letter  he  had  received  from  a  person  in 
Nova  Scotia  with  whom  he  had  since  communi- 
cated, and  on  whose  information,  believing  the 
statement  to  be  true,  he  had  pleaded  a  justification, 
in  support  of  vhich  it  was  necessarv  to  examine 
witnesses  in  Nova  Scotia.  This  affidavit  was  not 
before  the  judge,  but  it  did  not  appear  whether 
the  facts  had  or  had  not  been  statea  to  him.  On 
a  motion  to  set  aside  the  order  allowing  the  inter- 
rogatory : — Held,  that  whether  such  an  interroga- 
tory should  be  allowed  or  not  was  a  matter  for  the 
discretion  of  the  judge,  with  which  the  Court 
would  pot  interfere  unless  he  was  shewn  to  have 
been  clearly  wrong ;  and  that  thongh  some  special 
circumstances  should  be  shewn  to  the  judge  before 
he  would  be  justified  in  allowing  such  an  interro- 
gatory, yet  the  ciroumatanoes  in  the  present  case 
appeHrtd  to  be  sufficiently  special,  and  were,  at 
any  rate,  not  shewn  not  to  be  so.  Inxak  v. 
Jevkins  -----     788 

nrVITATIOK— Passengers— Hallway  Company 
See  Evidence  of  Neglioenoe.    2.    [487 

JOmSB  OF  PABTIZB— Pleading      Sz.  Gh.  478 
See  Miaioiin>EB. 

JOIHT   OCNJUPATIOK  —  Vote  for  parliament  — 
Dwelling-liouse       -  -  -     289 

See  Vote  fob  Pabliament.    5. 

JUDGE — Discretion — ^Interrogatories         -     788 

See  iNTEBBCOATOBIEa,  CRDflNATINO. 

JUDOXEHT-DEBT— Payment  into  court    -     891 
See  Patmezti  into  Coubt. 

JTJBI8DICTI0H — Appeal  from    county  court  — 

Notice— Security — ^Waiver 

See  CoxTNTT  Coubt  Appeal.  [684 
County  court — ^Malicious  prosecution      684 

See  CouKTY  Coubt  Jubisdiction.    2. 
County  court — Adndralty       -  -     488 

See  CouNTT  Coubt  Jubisdiohon.    1. 

JUBISDICnOE  OF  ABSmULTOK  — Award -^ 
Ereeee  of  Juriedidion — Ambiguity  and  Uncer^ 
iainty.l  Matters  in  difference  between  A.  and  B. 
were  by  agreement  referred  to  arbitrators  or  an 
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umpire,  the  costs  of  the  submission,  reference,  and 
award  to  be  in  their  or  his  discretion.  A.  claimed 
about  302. ;  B.  denied  that  he  was  indebted  in  any 
sum .  The  arbitrators  having  differed,  the  umpire 
made  his  award  in  fiivour  of  A.  for  62.  5«.  2(2.,  out 
directed  him  to  pay  B.  his  costs  of  the  submissicniy 
,  and  of  the  reference,  and  of  the  award,  amounting 
I  to  132.  4«.  3<2.  i^HeUL,  that  the  fact  of  the  umpire 
having  awarded  that  the  successful  party  should 
I  pay  these  costs  was  no  ground  for  setting  his 
award  aside.  SenMe^  that  there  was  such  ambi- 
guity in  the  award  as  to  what  costs  were  intended, 
as  would  have  induced  the  Court  to  send  the 
matter  back  to  the  umpire  if  a^ed  to  do  so. 
Feabok  v.  Flinn        .         -         -         -       84 


JUBOE— Withdrawal— Practice      - 
Sec  Withdrawal  of  Jubob. 


-     129 


-     48» 


JITSnOEB^Appeal— Costs   - 
See  Tbavelleb.    2. 

JirSIIFIGATIOH— Libel— Pleading—Purticulara 
See  Libel.  32 

lAHB— Contract  for  sale      -  .  .         ^ 

See  Fbauds,  Statute  of. 
Notice  to  purchase  by  railway  company   558 

See  Notice  to  Tbeat. 
LAEDLOBD  AND  TEKAHT— Covenant— Impos- 
sibility of  performance      -  -     577 

See  Impossible  Covenant. 

Mortgage — ^Payment  of  rent  before  it  is  due 

[589 

Sec  Patment  of  Rent  in  Advance. 
Termination  of  tenancy  -  -     884 

Sec  Tebkination  of  Tenancy. 
Vote  for  parliament — Occupation  as  tenant 

See  YofTE  fob  Pabliament.    6.        [24^ 
lAHSS  CLATJ8E8  ACT,  1845  ... 

See  Statutes— 8  &  9  Vict.  o.  18. 
lATEHT  AMBIOUrrT- Will- *  <  Nephew  " 

[880,  Ex.  Ch.  787 

See  Evidence  to  Explain  Will. 
LEASE — ^Agreement— Equitable  mortgage 

See  Agbeement  fob  Lease.    [&  Ch.  78 
Covenant  impossible  of  performance        577 

See  Impossible  Covenant. 

LETTEES  PATENT— Prolongation  -  -     528 

See  Pbolongation  of  Patent. 

TJAHI  lilTY— Tolls— Leaving  carriage  on  high- 
way -----  497 
See  Avoiding  Tolls. 

JJXKL^Oeneral  Plea  of  Justification-- Parti- 
cttlart.l  In  an  action  for  a  libel,  the  defendant 
pleaded  that  the  defamatory  matter  in  the  decla- 
ration complained  of  was  and  is  true  in  substance 
and  in  fact ; — The  Court  ordered  him  to  give  par- 
ticulars of  the  £aot8  and  matters  he  relied  on  to 
justify  the  libel,  or,  in  default,  that  the  plea  i^hould 
be  struck  out.  Jones  v.  Bewicke  -  -  82 
Interrogatories  -  -  -  -     738 

See  Intebbooatobies,  Cbdonating. 
LICENCE— Bevocation — Landlord  and  tenant 

See  Tebmination  of  Tenancy.         [884 

HEN— Mersey  Docks  Act,  1858— <!onstruct:on 

See  MxBSET  Docks  Act.  1858.  j  [19 

LOCOXOnyS— Fire— Negligence   -         -       98. 
Sm  Evidence  OF  Neoliqbncb.    1. 
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LODGER— Vote  for  parliament — Joint  occupation 
of  dwelling-house  -  -  -     889 

See  Vote  pob  Pabliament.    5. 

L086  07  FREIGHT — ^Marine  insurance  —  Suing 
and  labouring  clause         -  -     897 

See  Suing  and  Labourino  Clause. 

ICAIRTENAHGS — Illegal  contract  -         -     744 
See  Illegal  Coktract. 

XALICIOirB  TEOfOSCimOiS— Matter  and  Servant 
— BaUvoay  Company — Reaaonahle  and  Prchable 
Cause.^  One  of  the  defendants'  servants,  a  con- 
stable, after  the  conclusion  of  a  souffle  in  a  station- 
yard  Detween  some  of  the  defendants'  servants 
and  other  persons,  wrongfolly  gave  A.  into  cus- 
tody on  a  charge  of  assaulting  the  defendants' 
servants. — By  Uie  defendants'  regulations  their 
constables  were  authorized  to  take  into  custody 
any  one  they  saw  committing  an  assault  upon 
another  in  any  of  the  stations,  and  for  the  purpose 
of  putting  an  end  to  any  fight  or  affray ;  but  they 
were  directed  to  use  this  power  with  extreme 
caution,  and  not  if  the  fight  or  afi&ay  was  at  an 
end  before  they  interposed : — Held,  that  the  de- 
fendants were  not  liaole  for  the  act  of  their  ser- 
Tant,  as  the  Court  drew  the  inference  of  fact  that 
the  constable  in  giving  A.  into  custody  was  not 
acting  within  the  scope  of  his  employment. — ^The 
defendants  subsequently  prosecuted  A.  unsuccess- 
fully. In  an  action  for  malicious  prosecution,  A. 
put  in  evidence  the  depositions  of  the  defendants' 
witnesses  before  the  magistrate,  which  were  such 
«s,  if  previously  known  to  the  defendants,  would 
have  given  them  reasonable  cause  for  entering  on 
the  proceedings ;  but  no  evidence  was  given,  either 
by  me  defendants  or  A.,  to  show  whether  the  wit- 
nesses had  previously  made  these  statements  to 
the  defendants : — Heldf  that  as  it  is  usual  to  in- 
terrogate witnesses  as  to  their  evidence  before 
taking  such  proceedings,  and  as  the  burden  of 
proof  that  there  was  no  reasonable  or  probable 
cause  lay  upon  the  plaintiff,  it  must  be  taken  that 
the  defendants  had  reasonable  cause  for  prosecut- 
ing the  plaintiff. — B.  refused  to  leave  a  station- 
yard  of  the  defendants,  and  a  struggle  thereupon 
ensued  between  B.  and  the  defendants'  servants, 
during  which  B.  was  wrongfully  given  in  charge 
by  a  constable  of  the  defendants,'  employed  under 
the  above  rule. — Held,  that  there  was  evidence 
for  the  jiu'y  that  the  constable  was  acting  within 
the  scope  of  his  employment.  Walker  v.  South 
Eastern  Rt.  Co.    Suite  v.  Sahe  -         -     640 

County  court — Jurisdiction     -  -     684 

See  Countt  Court  Jurisdiohon.    2. 

MABQOE  XHSUBAVCB— "  At  and  from  "  a  port— 
Inception  of  risk     -  -  Ez.  Ch.    166 

See  "  At  and  Frox  "  a  Port. 

Chartered  Freight — ^Notice  of  abandonment 

See  Notice  of  Abanix)niiet.  [841 

•*  Good  safety  "— "  Thirty  days  after  arrival " 

See  *'  Good  Sapett."  [190 

Mutual  insurance  club — Bight  of  manager  to 

sue  members  ...     668 

See  Mutual  Insurance  Society. 

Suing  and  labouring  clause     -  -     397 

See  Suing  and  Labouring  Clause. 

XABKET— Custom— Agent  -  -  -     646 

See  Custom  of  Market. 


IfATlKTEl)  WOXAH— Acknowledgment— Fines 
and  Recoveries  Act  -  -         16, 424 

See    Acknowledgment     bt    MAi>i>Tm 
Woman.   1,2. 

1IA8TEK  AHD  BERVAHT— Implied  authority 

See  Imfusd  Authoritt.  [446 

Bailway  company         -  -  -     640 

See  Maucious  Peosbcutioh, 

XAffTER'SDIBGESTIOH— Taxation  of  costs  186, 
See  Taxation  of  Costs.  1, 2, 3.  [141,618 

MEA8USS  07  BAXAGEa— Agent— Misrepresen- 
tation—Authority  -  -  -  896 
See  Misrepresentation  of  ArTHosiTT. 

MEBSET  DOCKS  ACT,  1868  —  ContirueUon  — 
Wreck — Lien  of  the  Board  en  Cargo  mned  by  ikem.^ 
Tbe  59th  section  of  the  Mersey  Dock  Acts  Consoh- 
dation  Act,  1858  (21  &  22  Vict  c  zdi.),  impowen 
the  defendants  to  raise,  destroy,  Ac.,  any  *' wrecks 
of  vessels  and  any  vessels  that  shall  be  sunk  in 
any  dock,  &c^  within  the  port  of  Liverpool,'*  which 
may  be  an  obstruction  to  the  navigation,  and,  in 
case  the  master  or  owner  of  *'such  vessel  or  other 
obstruction"  shall  neglect  to  pay  the  charge  of 
removing  '*  the  same  "  for  the  space  of  three  days 
after  demand,  to  eell  **  the  same,'*  and  out  of  the 
proceeds  retain  the  expense  incurred  in  raising, 
destroving,  &c.,  **8ach  wrecks  or  other  obstme- 
tions,  rendering  the  oveiplus  to  the  person  en- 
titled to  the  same.— The  ship  Sttaneea  came  into 
collision  with  another  vessel  and  was  sunk  in  tbe 
Mersey,  within  the  port  of  Liverpool,  having  on 
board  copper  ore  and  other  goods  belonging  to  the 
plaintiflfs.  The  defendants  took  possession  of  the 
wreck,  which  obstructed  the  navigation,  and 
claimed  the  exclusive  right  of  dealing  with  ship 
and  cargo.  A  portion  of  the  cargo  (worth  about 
1200Z.)  was  raised  by  them  from  the  wreck,  at  a 
cost  of  2942. 14«.,  and  they  ultimately  blew  up  and 
destroyed  the  hull  of  the  vessel  and  the  rest  of 
the  cargo.  The  expense  incurred  by  them  in 
removing  the  obstruction  caused  by  ship  and 
cargo  was  about  45001. : — Held,  that  the  defend* 
ants  were  not  entitled  to  detain  the  plaintiffi* 
goods  to  indemnify  themselves  for  the  costs  in- 
curred in  the  destruction  of  the  ship,  of  which  the 
plaintiffii  were  not  the  owners.  Vivian  v.  The 
Mebset  Docks  and  Habboub  Boabd         *       19 

XETBOFOLITAK  BUUDnrO  ACT,  1866  (18  ^  19 
Viet,  e,  122) — Duty  of  protecting  Boome  ejpo^ed  by 
the  outer  WaXU  being  pulled  down,']  A  building 
owner  who  pulls  down  a  party-wall  under  the 
authority  of  the  Metropolitan  Building  Act,  1855, 
is  not  bound  to  protect  by  a  hoarding  or  otherwise 
the  rooms  of  the  adjoining  owner  which  are  left 
exposed  to  the  weather  during  the  time  that  the 
wall  is  being  pulled  down  and  rebuilt.  Tbomi^n 
V.  Hill  -         -         -         -         -         - 


MILEAGE  HJLTE  —  Carriera — Interpretation  of 
Sta/ttOe—d  <fc  10  Vict,  c.  exocxt.,  «.  13.]  A  railway 
company  received  goods  for  carriage  irom  S.  to  L. 
In  the  course  of  the  journey  they  canned  the 
goods  from  a  point  C.  on  the  line  to  N.,  and  back 
again  to  C,  and  thence  on  to  L.,  but  this  was 
their  usual  and  a  reasonable  way  of  carrying 
goods,  there  being  a  large  goods-station  at  N. — 
By  the  Act  of  incorporation  of  the  company  it 
was  provided  that  they  should  not  charge  for  the 
carriage  of  goods  of  the  kind  in  question  more 
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than  3d.  per  ton  per  mile : — HM^  that  the  com- 
pany ^vere  entitl^  to  charge  3(2.  per  ton  per  mile 
in  respect  of  the  distance  from  C.  to  N.  and  hsjckj 
in  addition  to  the  distance  in  the  direct  line  from 
S.  to  L.    Mtkbs  v.  The  London  and  S.  W,  By. 

Co 1 

TOJSnSQ  LEASE — Covenant  impossible  of  per- 
formance -  -  -  -  577 
See  Impossible  Covenant. 
HIBJOIHDEB — Partnership — Fraudulent  Dealing 
teith  Partnership  Property — Bankrupt — IHsaffimv- 
ance  hy  Assignees.^  n.  &  8.  traded  in  partnership, 
and  were  possessed  of  bills  of  exchange,  which  S. 
in  fraud  of  the  partnership,  indorsed  and  delivered 
to  the  defendant  in  satirfaction  of  a  private  debt 
of  his  own,  the  defendant  being  cognizant  of  the 
fraud.  8.  became  bankrupt.  The  defendant  having 
realized  the  bills,  the  assignees  of  S.,  jointly  withB., 
without  having  previously  done  anything  to  disaf- 
&rm  the  transaction,  brought  an  action  against  the 
defendant  for  the  wrongful  conversion,  and  for 
money  received  to  their  use: — Held, — affirming 
the  judgment  of  the  Common  Pleas, — without 
deciaing  whether  the  plaintiffs  could  maintain  an 
fiction  K>r  conversion,  that  they  were  entitled  to 
recover  imder  the  counts  for  money  received  to 
their  use.    Heilbut  v.  Neyill  -        Ez.  Ch.  478 

XIBBEPBESENTATIOK  OF  AT7TH0BIT7— Prtn- 
<^ipal  and  Agent — Measure  of  Damages — Contra>et 
hy  Dslegram — Statute  of  FraudsJ]  F.  and  four 
others  were  joint  owners  of  an  estate,  which  they 
were  desirous  of  selline,  and  had  advertised  for 
sale.  F.,  representing  that  he  had  authority  from 
his  co-owners  to  do  so,  contracted  to  sell  the  estate 
to  the  plaintiff,  and  sent  him  an  abstract  of  title. 
The  co-owners  repudiated  the  contract,  and  con- 
cluded a  sale  at  a  higher  price  to  another  person. 
The  plaintiff,  nevertheless,  conceiving  that  the 
four  owners  had  bound  themselves  by  the  terms  of 
the  advertisement  which  they  had  issued,  sued 
them  for  breach  of  contract,  and  continued  his 
action  after  they  had  all  sworn  in  answer  to  in- 
terrogatories that  F.  had  no  authority  to  make 
the  contract,  and  was  nonsuited.  In  an  action 
against  F.  for  this  misrepresentation  of  authority : 
— HeUd^  that  the  proper  measure  of  damages  was : 
1,  the  costs  of  investigating  the  title ;  2,  the  costs 
incuired  and  paid  by  the  plaintiff  in  the  action 
against  the  four,  down  to  the  time  when  the 
answers  to  the  interrogatories  had  been  received 
and  considered  by  the  plaintiff's  legal  advisers ; 
3,  the  difference  between  the  contract  price  and 
the  market  price  of  the  estate,  and  that  the  sum 
for  which  the  estate  was  afterwards  sold,  was 
prim&  facie  evidence  of  the  latter.  But  that  the 
plaintiff  could  not  recover  for  the  loss  on  the  re- 
sale of  horses,  &c.,  bought  for  the  purpose  of  stock- 
ing the  land,  without  notice  to  F.,  and  before  the 
title  had  been  investigated,  or  possession  of  the 
land  given. — The  plaintiff,  by  letter,  offered  to 
buy  an  estate  for  a  given  sum.  The  defendant 
answered  by  telegram,  **  Your  offer  for  the  L. 
estate  is  accepted."  The  instructions  for  the 
message  were  signed  by  the  defendant ;  but  the 
telegram  received  by  the  plaintiff  merely  contained 
the  names  of  the  sender  and  receiver,  written  by 
the  company's  clerk  in  the  usual  printed  form : — 
Sevible,  that  this  was  a  sufficient  signature  by  the 
defendant,  under  the  Statute  of  Frauds,  to  render 
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him  liable  to  be  charged  on  the  contract.  Godwin 
V.  Francis       .....     296 

XOBTGAGE — ^Payment  of  rent  to  mortgagor  be- 
fore it  is  due  ...  599 
See  Payment  of  Bent  in  Advange. 

HUTTTAL  DTSUEAKCE  80GIETT— CZub— JBt^^ 
of  Manager  to  we  for  Premiums  and  Calls.']  An 
association  of  ship-owners  was  formed  for  the 
mutual  assurance  of  ships  belonging  to  its  mem- 
bers. The  regulations,  subject  to  which  the 
policies  were  effected,  provided  for  the  creation 
of  a  general  fund  by  payment  of  premiums,  &c., 
by  the  several  members,  and,  when  these  should 
be  found  insufficient,  by  payment  of  contributions 
in  the  shape  of  a  per  centage  on  the  sums  insured ; 
and  a  manager  (not  a  member  of  the  association) 
was  appointed  oy  a  power  of  attorney  which  an- 
thorizea  him  to  sign  policies  for  and  in  the  names 
of  the  members  of  tne  association,  and  "  in  their 
several  and  respective  names,"  &c.,  to  demand 
and  sue  for  all  sums  which  should  become  due 
and  payable  for  premiums  and  contributions  from 
them  respectively  :—Held,  that  the  manager  could 
not  maintain  an  action  against  a  member  for 
premiums  due  from  such  member  or  for  moneys 
paid  by  the  manager  out  of  the  funds  of  the  asso- 
ciation in  respect  of  such  member's  share  of  losses 
due  to  other  members.    Gray  v.  Pearson        668 

ITAVAL  KHIOKI»— Windsor— Vote  for  parlia- 
ment -  -  -  -  262 
See  Vote  for  Parliament.    8. 

ITAYIGABLE  BIVEB  —  Fishing-weir — Salmon 
Fishery  Acts  -  -  -     667 

See  Fisuino-weir. 

HEGUGEKGK— Evidence     -  -  98,  437,  467 

See  Evidence  of  Kegligencs.     1,  2, 3. 

"  NEPHEW  ''—WiU— Extrinsic  evidence         880 

rEz.ClL  727 
See  Evidence  to  Explain  Will. 

KOnCE  OF  ABAHD0N1CEHT— 3fartn«  Insurance 
— Chartered  Freight — Unreasonable  Delay.']    The 
ship  Sir  "William  Eyre,  then  on  her  outward  voyage 
to  New  Zealand  with  cargo  and  government  emi- 
grants for  Otago,  was  chartered  by  one  De  Mattos 
to  proceed  thence  to  Calcutta,  and  diere  load  a 
cargo    for    London.      The  plaintiffs,  who  were 
mortgagees  of  the  ship,  caused  a  policy  to  be 
effected  on  her  for  40002.,  •*  at  and  from  the  Clyde 
to  Southland  (N.  Z.),  while  there,  and  thence  to 
Otago  (N.  Z.)(  and  for  thirty  days  in  port  there 
after  arrival,"  and  the  interest  insured  was  de- 
clared to  be  •*  homeward  chartered  freight."    The 
vessel  arrived  at  Bluff  Harbour,  Southland,  on 
tiie  23rd  of  April,  1863,  where  she  got  aground, 
and  the  captain,  finding  a  difficulty  in  getting 
her  off,  sent  on  the  passengers  and  their  luggage 
I  at  the  expense  of  the  ship  to  Dnnedin.    She  sus- 
*  tained  some  damage,  but  was  got  off,  and  grounder  I 
I  again  twice,  and  did  not  finally  get  clear  of  the 
I  ground  until  the  1st  of  July,  when  she  left  for 
j  Port  Chalmers,  the  port  of  Dunedin,  where  she 
I  arrived  on  the  4th.    A  survey  was  held  on  her  at 
Bluff  Harbour,  and  others  at  Port  Chalmers,  the 
I  result  of  which  disclosed  considerable  damage, 
bat  not  sufficient  in  the  opinion  of  the  surveyors 
to  prevent  her,  after  some  repairs  which  they  in- 
dicated, from  proceeding  to  Calcutta,  which  she 
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HOnCE  OF  ABAMMWMXET—isontintied, 
did,  and  there  the  sarreyord  recommended  that 
she  should  undergo  further  examination.  She 
arriyed  at  Calcutta  on  the  7th  of  June,  and  it 
was  then  discovered  that  the  damage  she  had 
sustained  at  Bluff  Harbour  was  so  great  that  to 
repair  her  so  as  to  enable  her  to  proceed  on  the 
chartered  voyage  would  cost  more  than  her  value 
when  repaired,  plus  the  homeward  freight.  The 
charterer  also  it  was  found  had  stopped  payment, 
and  his  agents  at  Calcutta  refused  to  load  the 
ship.  The  plsintiffti,  as  soon  as  they  became 
aware  of  the  state  of  the  vessel,  viz.  on  the  2nd 
of  August,  4864,  gave  notice  of  abandonment  to 
the  imderwriters  both  on  ship  and  on  cargo. — 
The  expenses  incurred  in  consequence  of  the 
vessel  having  grounded  at  Bluff  Harbour,  and 
also  in  consequence  of  proceedings  against  the 
master  for  breaches  of  the  Passengers  Act  (18  & 
19  Vict.  c.  119),  and  for  damages  to  and  short 
delivery  of  cargo,  having  exhaubted  all  his  avail- 
able funds,  and  it  being  found  impossible  to  raise 
money  on  bottomry  save  at  a  ruinous  price,  and 
the  plaintiffs  agents  in  New  Zealand  being  un- 
willing to  make  advances  to  the  captain  without 
specific  instructions  from  the  plaintifis,  the  vessel 
was  detained  thire  for  want  of  means  to  do  the 
repairs  necessary  to  enable  her  to  proceed  to  Cal- 
cutta, until  the  14th  of  April,  1864.  But  for  these 
circumstances,  the  sum  received  by  the  captain  in 
New  Zealand  for  freight  and  passage  would  have 
amply  sufficed  for  all  the  ship's  disoursements ; — 
Eeldf  by  the  majority  of  the  Exchequer  Chamber 
(Cockbum,  C.J.,  Kelly,  C.lJ.,  Channel],  B.,  and 
Lui^,  J.), — reversing  the  decision  of  the  Court  of 
Common  Pleas, — that,  the  ship  having  by  a  peril 
insured  against  been  incapacitated  &om  earning 
the  chartered  freight,  and  the  assured  not  being 
under  any  obligation  to  repair  her  in  order  to 
earn  such  freight,  but,  on  the  contrary,  being 
justified  as  prudent  men  in  abandoning  her,  the 
loss  of  the  ureight  was  a  loss  by  a  peril  insured 
against ;  that  Sie  assured  had  not  by  the  aban- 
danment  of  the  ship  lost  their  right  to  claim  for 
a  total  loss  against  the  underwriters  on  freight ; 
and  that,  imder  the  circumstances,  the  delay  in 
giving  notice  of  abandonment  was  sufficiently 
accounted  for,  and  the  notice,  if  notice  was  neces- 
sary, was  not  too  late. — Hdd,  by  Cleasby,  B.,  that 
the  plaintiffs  interest  in  and  power  of  earning 
the  chartered  freight  having  been  destroyed  by 
tht^ir  own  act  of  abaindoning  the  ship,  and  not  by 
the  perils  which  caused  th^t  election,  they  were 
not  entitled  to  recover  for  an  actual  loss  of  freight 
by  the  constructive  total  loss  of  tlie  ship;  that, 
assuming  that  they  could  be  entitled  to  recover, 
notice  of  abandonment  was  necessary ;  and  that, 
the  delay  in  giving  such  notice  having  been 
caused  by  the  de&ult  of  the  plaintifb  or  their 
agents,  or  of  the  captain,  it  could  not  be  justified 
as  against  the  underwriters,  and  that  the  notice 
was  too  late.  Potteb  v.  Bakkin  -  Ex.  Gh.  841 
HOnCS  OF  APPEAL—County  Court— Condition 
precedent — Waiver  -  -     634 

See  CouNTT  Colbt  Appeal. 

Bevising  Barrister       -  -  -     824 

See  Vote  vou  Pabliamemt.    3. 
KOnCE  OF  OBJECnOK— Borough  vote  for  par- 
liament        -  -  -  -     291 
See  Vote  rou  Patiltamekt.    10. 


ITOnCS  TO  TBXAT— T^aOtray  Chmpany—Ko- 
tiee  of  Intention  to  Purchaee  Land — Land$  Qaum 
Act,  1845  i8  <i^  9  Viet,  c.  18), «.  16.]  It  is  no  answer 
to  an  action  against  a  railway  company  for  not 
issuing  their  warrant  under  s.  39  of  the  Lands 
Clauses  Act,  1845,  for  the  assessment  of  oompen- 
sation  for  land  which  they  have  given  noiicQ  of 
their  intention  to  purchase,  that  the  undertakiiig 
was  intended  to  be  carried  into  effect  by  mesins  of 
a  certain  capital,  and  that  the  whole  amount  hu 
not  been  subscribed,  as  required  by  s.  16,— the 
notice  to  treat  not  necessarily  being  an  exercise  of 
the  powers  of  the  Act  **  in  relation  to  the  conpd- 
sory  taking  of  land."    Guest  v.  The  Poole  ajtd 

BOUBKEMOUTH  By.  Co.  ...     ^ 


OBJECnOH— Notice— Borough  vote  for  porliA- 
ment  -  -         -         -    891 

See  Vote  fob  Pabliament.    10. 

OCCUPATIOH — ^Vote  for  parUament— Corporation 
— Canon       -  -         -         -    282 

See  Vote  fob  Pabliaxent.    9. 

Vote  for  parliament — "  Counting-house  " 

See  Vote  fob  Pabliament.    7.       [2JS 

•^—  Tote  for  parliament — Joint  occupation  of 
dwelling-house  -  -  -  238 
See  Vote  fob  Pabuahemt.    5. 

Vote  for  parliament — Owner  or  Tenant  Cor 

poration        -  -  -         - 

iSSm  Vote  fob  PAtojAMEirr.    8. 

Vote  for  parliament — ^Tenant 

See  Vote  fob  Pabuame^tf.   6. 

OmCE — Acceptance-  of  new,  by  priQcipal- 
Suretysnip  -         -        -    201 

See  SvBETT  FOB  Bate  Collbctqe. 

OHUB  ntOBAVDI — Innkeeper — Sunday— Tit- 
veller  -  -         -       to,«8 

See  Tbavblleb.    1,  2. 

QBDEB  TO  FBOCEE]>— County  Court  -  485 
See  CouNTT  Coubt  Pbactice. 

OVEBSSEB^CoUector  of  Rates— Suretyship  201 
See  SuBETT  FOB  Bate  Collectob. 

OWHSE— Vote  for  parliament— Occupation— 
Corporation  -         -        -    262 

See  Vote  fob  Pabliameht.    8. 

PARTiT AM  MT— 'Borough  vote  _. 

880,  846,  258,  862, 282, 291 
iSiee  Vote  FOB  Pabuamemt.   5,6,7,8,9. 

[10. 

County  vote      -  -     817,828,224,238 

See  Vote  fob  Pabliament.    1, 2, 3, 4. 

PABUAXZKTABY  ELSCnOlTS  ACT,  1868 
See  Statutes— 31  &  32  Vior.  o.  125. 

PABZimJI.AB&— Plea  of  justification— libel  82 
See  Libel. 

PABTHEBr-Renewal  of  guarantee— Sunoundinj 
circumstances  -         -         -    8W 

See  Renewal  of  Guabanteb. 

PABTVEB8HIP— Misjoinder  of  parties 

See  MiSJoiNDEB.  [Ki.  CL  478 

PABTY-WALL—Protection  of  rooms  -  ^ 
See  Metbopolitan  BcildikCc  Act,  1855. 

FA8SEKGS&— Carrier— Negligence  -  ^ 
iSetf  Evidence  of  Nequoence.   2. 
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PAXENT — ^Prolongation        » 

See  Pbolongation  of  Patent. 

PATENT  LAW  AMENDMENT  ACT,  1862        628 

See  Statutes— 15  &  16  Vior.  o.  83. 
PAYMENT— Agent— Crosiied  cheque  Ss.  Gh.  461 
See  Gbossbd  Cheque. 

Forged  acoeptftnce — Estoppel  -       47 

See  Forged  Acceptance. 
PATMENT  INTO  COTIBT^Praetioe-^udgment^ 
Debt—InUrea  under  1  <fc  2  Vict,  e.  110, «.  17— 
Entering  Satisfaeiion.']  On  the  dth  of  September, 
1869,  judgment  was  signed  for  28,850Z.  (awarded 
hj  an  arbitrator  in  a  cause)  and  costs ;  on  the  26th 
ot  October  an  order  was  made  to  stay  proceed- 
ings until  the  fifth  day  of  Michaelmas  Term,  to 
give  the  defendants  an  opportunity  to  move  to 
set  aside  the  award,  they  bringing  the  28,8502. 
into  court  to  abide  the  event ;  and  on  the  8th  of 
November  the  motion  was  made,  but  no  rule 
granted, — of  which  the  plaintiff  had  notice. 
Some  delay  oocurred  in  the  taxation  of  the 
plaintiff's  costs,  a  review  having  been  ordered 
at  the  plaintiff's  instance,  and  the  amount  was 
not  ultimately  settled  until  the  29th  of  January, 
1870;  and  on  the  2nd  of  February  the  money 
was  paid  out  of  court  to  the  plaintiff  under  a 
judge's  order  upon  the  defendants'  summons,  and 
the  costs,  with  interest  upon  the  judgment  down 
to  the  8th  of  November,  1869,  were  tendered  to 
his  attorneys.  They,  however,  claimed  interest 
down  to  the  2nd  of  February,  1870  i—Held,  that 
the  plaintiff  was  only  entitled  to  interest  down  to 
tlie  8th  of  November,  1869,  inasmuch  as  he 
might  at  any  time  after  that  day  have  taken 
the  money  out  of  court ;  and  the  Oourt  ordered 
satisfaction  to  be  entered  on  the  rolL  Sikclaib 
V,  THE  Gbkat  Eastern  Railway  Compant  891 
PAYMENT  OP  BENT  IN  KDYASCB— Landlord 
and  TBnanit — Mortgage — Payment  of  Rent  to 
Mortgagor  before  it  becomes  due — 4  Anne,  o.  16.] 
B.,  haviag  leased  his  land  to  the  plaintiff  at  a 
rent  payable  quarterly,  subsequently  mortgaged 
the  land  to  the  defendants,  who  allowed  B.  to 
remain  in  receipt  of  the  rent  Subsequently  to 
the  mortgage,  B.  applied  to  the  plaintiff^  who 
was  not  aware  of  the  mortgage,  to  p^  him  a 
year's  rent  in  advance,  and  the  plaintiff  did  so. 
After  the  payment,  and  before  the  rent  had 
become  due,  the  defendants  gave  notice  to  the 
plaintiff  to  pay  the  rent  to  them,  and  the  plaintiff 
refusing  to  pay  it,  the  defendants  distrained  for 
it  i—EM,  in  an  action  for  an  illegal  distress, 
that  payment  of  the  rent  before  it  became  due 
was  not  a  good  payment  as  against  the  defendants, 
the  mortgagees,  and  that  the  plaintiff  was  still 
liable  to  pay  them  the  rent.  Da  Nioholls  v. 
Saunders  -----  689 
PXBPETVAL  CUXATE— County  vote  for  parlia- 
ment -  -  -  -  288 
See  Vote  tor  Parliament.  2. 
PESaONAL  BEBYICE— County  Oourt  summons 

See  OoTJNTT  Court  PRAonoE.  486 

PEW — County  vote  for  parliament  824,  836 

See  VOTE  FOR  Farliament.    8,  4. 
PLEADING — Confessing  plea  -  -     W7 

See  Confession  of  Plea. 

Departure — ^Creditors'  deed    -  -         4 

See  Departure. 
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PLEApING — continued, 

Joinder  of  parties 

See  MiaioiNDER. 
Libel— Particulars  of  plea  of  justification 

&«  Libel.  P* 
Neglect  to  plead  creditors'  deed        -     414 

See  Cbktifioatb  of  Kbowtbation.    2. 
POUCT  OP  nrSUBANCE—Construotion— "Thirty 

days  after  arrival "—"  Good  safety '' 

See  "  Good  Safety.  '  [!«' 

POUCT    ON    PBEIOHT— Suing  and  la^'*^ 

clause  -  "  *"      .    "*     "^ 

S^  Suing  and  Labouring  Clause. 

PBACnCE  —  Acknowledgment  by  "J^^ 
woman  -  -  -  16, 484 

See  Acknowledgment  of  Married 
Woman.    1,  2. 

Appeal  feom  revising  barrister -Notice 

5fle  Vote  FOR  PABLL4MKNT.     3.  [•»* 

Confessing  plea  -  -  -  -     807 

See  CoNFRssiON  of  Plea. 
— -  Change  of  venue  -  -  -     119 

See  Change  of  Venue. 
County  Court— Service  of  summons  undej 

30  &  31  Vict.  o.  142  -  -     486 

See  County  Court  PRAonoB. 
County  Court— Prohibition     - 

See  County  Court  JuRisMcmoN.    1. 
Inspection  of  documents— Privileged  con^ 

munications  -  -  -     149 

See  Inspecttion  of  Documents. 
Interrogatories  -  -      ^  -        1^»  "J?* 

&S  INTBBBOGATORIES  BY  DEFENDANT ;  IN- 
TERROGATORIES, Criminating. 
Joinder  of  parties  -  -   Ex.  Ch.  478 

See  Misjoinder. 
Neglect  to  plead  creditors*  deed         -     414 

See  Cebtifioatb  of  Bjgistration.    2. 

Nonsuit ^** 

See  Slander  of  Tttlb. 
Particulars  of  plea  of  justification  in  libel 

See  Libel.  L" 
Payment  into  oourt— Judgment  debt       891 

See  Payment  into  Court. 
Pleading— Creditors'  deed— Departure       4 

See  Departure. 

Taxation  of  costs         -  -        1^»  1*^ 

See  Taxation  of  Costs.    1,  2. 

Taxation  of  Coatfr-Ptoliamentary  Eleotionj 

Act,  1868     -  -  178.186.407 

See  Costs  under  Parliamentary  Blbo. 
moNS  Act,  1868.    1,2,8. 

Withdrawal  of  juror     -         -         -     189 

See  Withdrawal  OF  JUROR. 

Writ  for  service  abroad  -         -     648 

See  "  Cause  of  Asmxa. 

PBESOBIPTION  ACT  -  "^    "^       ^t    ^^ 

See  Statutes- 2  *  3  Will.  4,  o.  71. 

PBINOIPAL  AND  AGENT :  Bee  Agent. 
PBINdPAL  AND  SUSXTT :  Bee  Surety. 
PBITILBGED  OOMMUNMATION— Inspection  rf 

documents    -         -         *"         "     ^*" 
See  Inspeotioh  of  Dooumests. 
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FBOEIBITIDV—Ck>unty  Court        -         •     488 
See  OouNTT  Gottbt  Jubisdictiom.  1. 

FBOLOVGATIOV  07  PATEHT— Po/eni  Law-- 
English  and  Scotch  PalenU — Pateni  Law  Amend- 
went  Act,  1852—15  &  16  Viei.  e.  83-^16  &  17 
Viet,  e,  ll^^Letten  Paienf]  Separate  patents 
were  granted  for  an  inyention  in  Englano,  Scot- 
land, and  Ireland,  previouB  to  the  passing  of  the 
Patent  Law  Amendment  Act,  1852  (15  &  16 
Yict.  0  88),  for  terms  expiring  at  the  same  date. 
B^  that  Act,  and  its  amenmng  Act,  16  &  17 
Yict.  0.  115,  it  was  provided  that  the  letters 
patent  granted  for  the  prolongation  of  a  patent 
should  fur  the  future  be  sealed  with  the  great 
seal  of  the  United  Kingdom,  and  should  be  in 
force  in  the  whole  of  the  United  Eongdom. 
Letters  patent  were  subsequently  granted,  sealed 
with  the  great  seal  of  the  United  Kingdom,  pro- 
longing for  a  term  of  five  years  from  tbeir  ex- 
piration the  privileges  granted  by  the  three 
patents  above  mentioned : — HMj  that  the  effect 
was  the  same  as  if  the  three  patents  had  been 
separately  prolonged,  and  that  the  fact  of  one  of 
the  original  patents  being  void  for  want  of  novelty 
would  not  prevent  the  letters  patent  being  valid 
as  a  prolongation  of  the  other  patents.  Bovill 
v.  Finch  -----     028 

FITBLIC  E0TJ8S— Sunday— Traveller        486,  489 
See  T&AVSLLEB.    1,  2. 

QUALDTICAtlOir  — Borough  vote  for  parliament 
— Ciorporation  .  -  -     282 

See  Vote  fob  Pasliahent.    9. 

County  vote  for  parliament 

217,  822,  224,  286 
See  Vote  fob  Pabliameitt.  1,  2,  8, 4. 

SAIL  WAY —  Facilities  for  receiving,  forwarding, 
and  delivering  traffic         -  -     8& 

See  Railway  akd  Canal  Tbaffio  Act, 
1854. 

EAILWAT  AHD  GAKAL  TRAFFIC  ACT,  1864 
(17  ^  18  Viet.  0.  31),  a.  Z^Land  let  by  BaUway 
Company  /or  itoring  Coal—Faeiltliee  for  receiv- 
ing^ fortparding,  and  delivering  Traffie.']  A  rail- 
way company,  having  land  adjoining  one  of  their 
stations,  let  the  whole  of  it  to  P.,  a  coal  merchant, 
for  the  purpose  of  storing  coal  brought  by  their 
line.  P.  did  not  require  or  actuaUv  use  the  whole 
of  the  land  for  this  purpose.  W.,  another  coal 
merchant,  applied  to  the  company  to  provide  him 
on  similar  terms  with  land  for  storing  coal,  or  to 
let  to  him  the  part  of  the  land  not  actually  used 
by  P.  The  company  refused  to  do  so.  W.  then 
applied  to  the  Court  under  the  Railway  and 
Canal  Traffic  Act,  1854,  a  3,  for  an  order  com- 
pelling the  company  to  desist  from  allowing  P.  to 
store  coals  on  the  land,  or  to  give  similar  facilities 
to  him : — HMt^hj  Bovill,  C.J.,  and  Keating,  J., 
— ^that  a  means  of  storing  coal  at  the  station  to 
which  it  is  sent  being  a  neces&ary  facility  for  the 
proper  carrying  on  of  the  coal  trade,  the  company 
had  no  right  to  grant  greater  facilities  to  P.  than 
to  W.,  and  that  they  ought  to  be  re&trained  from 
doing  so:  —  Held, — by  Montague  Smith  and 
Brett,  JJ.,— that  the  Railway  and  Canal  Traffic 
Act  only  relates  to  facilities  in  the  receiving,  for- 
WHrdingi  and  delivering  traffic,  and  that  the 
Court  has  no  jurisdiction  to  interfere  with  matters 


RAILWAY  AHD  CAVA!  TRAFFIC  ACT,  18M- 

continued* 

not  relating  to  thesej  and  that  facilities  for  etonng 
coal  after  it  has  been  delivered  to  the  oonsignee 
do  not  rdate  to  the  receiving,  forwarding,  or 
delivering  of  traffic,  and  are  not  therefore  under 
the  control  of  the  Court.  West  v.  The  Lokdos 
Airo  N.  W.  Rt.  Co.    - 


RAILWAY  OOMPAHY-— Evidence  of  negligence 

See  EviDENOB  of  Negligence.    8.    [457 
Implied  authority  to  servants  -     446 

800  Implied  Autbobitt. 
liability  for  acts  of  servants    -  -     C40 

See  Malicious  Pbosecution. 
' Mileage  rate      -  -  -  -         1 

See  Mileage  Rate. 
Notice  to  treat   -  -         -  -     5M 

See  Notice  to  Tbeat. 

RATE-COLLECTOR-Suretyship      -  -     901 

See  SrsETT  fob  Rate  Collector. 

REASOVABLE  AHD  PROBABLE  CAUSE— Evi- 
dence -  -  -  -  640 
See  Malicious  PBosECunoir. 

REGIBTRATIOE— Creditora'  deed  —  Certificate- 
Sheriff  -  -  -  -  414 
See  Cebtificatb  of  Regibtrattok.  2. 

RE6IBTRATI0E  OF  CERHFICAIE— Deed  under 
Bankruptcy  Act,  1861 
See  Cebtificate  of  Rbgistbatiok.    1.    53 

BEGULJSOENERALES— Hi).  Term,  1834  16, 4M 

See  AoKKOWLEDOMENT  of  Mabbied 
Woman.    1,  2. 

22  &  23  Trin.  Term,  1853        -  -     607 

See  CoNFEsaioir  of  Plea. 

M.  T.,  1869,  under  Debtors  Act,  1869,  and 

T.  T.,  1870,  as  to  allowance  for  more 
than  one  counsel  on  taxation  <^  costs  on 
writ  of  inquiry. — See  Law  Rep.  5  Q„  B. 
669. 

RETiEAHE — Condition  subsequent  -  •>     607 

See  CoKFEfiSiON  of  Plea. 

REEEWAL  OF  OITARAIITEE— Cbns^-iic<ibn  with 
reference  to  mrrounding  Cireumttanoee — Partner 
— Broker  at  LUn/d'i.']  J.  S.  being  desirous  of  car* 
rying  on  business  as  an  insurance-broker  at 
Lloyd's,  which  by  the  rules  of  that  association  he 
could  only  do  on  being  admitted  a  subscriber  and 

fiving  securitv  to  the  committee  of  Lloyd's,  the 
efendant  end  another  person,  in  March,  185S, 
addressed  the  following  letter  to  the  committee : 
— **  We  each  of  us  hereby  hold  ourselves  respon- 
sible to  the  extent  of  750l  for  any  debts  that  J.  8. 
(who  has  applied  to  your  committee  to  be  admitted 
a  subecriber  of  your  institution,  to  enable  hhn  to 
act  as  an  insuratic«-broker)  may  contract,  in  his 
capacity  of  such  broker,"  for  two  years  from  this 
date,  and  till  notice.  J.  S.  was  thereupon  ad- 
ndtted  and  acted  as  a  broker  on  his  own  sole 
account  until  January.  1860,  when  he  took  H. 
into  partnership,  with  the  lorawledge  of  his  aure- 
ties.— In  April,  1860,  the  defendant  and  his 
co-surety  gave  notice  to  the  committee  for  the 
discontinuance  of  the  guarantee ;  but,  upon  being 
informed  that  J.  8.  could  not  be  allowed  to 
remain  a  member  of  Lloyd's  without  security, 
they,  on  the  17th  of  that  month,  addressed  the 
committee  as  follows : — "  The  letter  we  addressed 
to  you  under  date  of  the  11th  instant,  notifying 
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ESHZWAL  07  QVMJU^XTXK^eoniinued. 
the  putting  an  end  to  our  guarantee  ilated  24th 
March,  1858,  on  behalf  of  J.  S.,  we  now  hereby 
withdraw  and  declare  that  such  guarantee  BhaU 
continue  in  force  upon  the  same  terms  and  condi- 
tions as  are  mentioned  in  such  guarantee.^  By 
the  rules  of  Lloyd's  one  member  only  of  a  firm 
is  allowed  to  act  as  a  broker ;  but  he  may  obtain 
a  *'  substitute's  ticket,"  which  enables  his  sub- 
fetitute  to  contract  for  him  in  the  house.  In 
January,  1862.  J.  8.  appointed  H.  his  substitute, 
and  H.  as  such  substitute  entered  into  contracts 
with  underwriting  members  of  Lloyd's.  All  the 
contracts  made  after  April,  1860,  whether  by 
J.  8.  or  his  substitute,  were  made  in  the  name 
and  on  account  of  the  partnership.  Many  of 
these  contracts  resulted  in  debts  due  to  members 
of  Lloyd's  from  the  partnership  : — Hddj  that  the 
guarantee  was  to  be  construed  with  reference 
to  the  circumstances  existing  in  April,  1860, 
that  it  included  therefore  tdl  transactions  by 
J.  S.  in  his  capacity  of  broker,  after  April, 
1860,  whether  by  hhnself  personally  or  by  H. 
as  Ms  substitute,  and  whether  for  his  own  sole 
benefit  or  for  the  benefit  of  the  firm,  and  con- 
sequently that  the  defendant  was  liable  under  the 
guarantee  for  these  partnership  debts.  Leathlet 
t>.  Spykb  -----     M5 

BENT — Payment  in  advance— Mortgage  -  689 
See  Payvknt  or  Rent  ik  Advance. 

BEnOlTATIOir— Office— 59  Geo.  3,  c.  12,  s.  7 

See  SuBBTT  FOH  Rate  Ck>LLECTOB.    [801 

BEVOGATIOH' — Licence — ^Landlord  and  tenant 

See  Tebmination  of  Tenancy.         [834 

BIOBT  07  ACnOV— Manager  of  mutual  insur- 
ance society  -  .  -  -  668 
See  Mutual  Inbubanoe  Societt. 

BIVJElt— Fishing-weir — Salmon  Fishery  Acts 

See  FiSHiNQ-wEiB.  [667 

XtTLEB :  See  Rbqulji  Genebalbs. 

8AIS— Interest  in  hmd— Statute  of  Frauds  9 
See  Fbauds,  Statute  or. 

SALMOH  FI8EXBY  ACT,  1861 

See  Statutes— 24  &  25  Vict.  o.  109. 

BATDUTACnOV— Payment  into  court — Interest 
See  Payment  into  Coubt.  [891 

800ICH  PATENT— Prolongation     -  -     698 

See  Pbolonoation  of  Patent. 

BBGdnUTT  TOB  008T8— County  Court  appeal- 
Waiver  .  -  .  -  684 
See  County  Coubt  Affeal. 

8SBTICE — County  Court  summons  *     486 

See  County  Coubt  Pbaotioe.  m 

HHRRTTT — ^Arrest — Creditors'deed — Registration 
See  Cebtificate  of  Registration    1. 

Certificate  of  registration  of  creditorit'deed — 

Escape         -  -  -  -     414 

^^      See  Certificate  of  REOiffTBATioN.    2. 

BHir — Barge — County  Court  Admiralty  jurisdic- 
tion     428 

See  County  Court  Jubisbiction.    1. 

SLAHDEB  OF  TITLE — Evidence^Malice—Kon^ 
9uU — Prctctice."]  A.  died  possessed  of  furniture  in 
a  beer-shop.  His  widow,  without  taking  out  ad- 
ministration, continued  in  possiShion  of  the  beer* 
shop  for  three  or  four  years,  and  tlu  n  died,  baring 


8LAHBSB  OF  TITLE-~«ofi<<nttsd. 

whilst  so  in  possession  conveyed  all  the  furniture 
by  bill  of  sale  to  her  landlords  by  way  of  security 
for  a  debt  she  had  contracted  with  them.  After 
the  widow's  death,  the  plnintiff  took  out  letters  of 
administration  to  the  estate  of  A.t  and  informed 
the  defendant,  the  landlord's  agent,  that  the  bill 
of  sale  was  invalid,  as  tbe  widow  had  no  title  to 
the  furniture.  Subsequently  the  plaintiff  was 
about  to  sell  tbe  furniture  b^  auction,  when  the 
defendant  interposed  to  forbid  the  sale,  and  said 
that  he  claimed  the  goods  for  his  principals  under 
a  bill  of  sale.  On  proof  of  these  facts,  in  an  action 
for  slander  of  title,  tbe  plaintiff  was  nonsuited  :-^ 
Heldf  that  the  mere  fact  of  the  defendant's  having 
been  told  before  the  sale  that  the  bill  of  sale  was 
invalid,  was  no  evidence  of  malice  to  be  left  to  the 
jury,  and  that  the  plaintiff  was  therefore  properly 
nonsuited.    Stbwabd  v.  Young       -         -     19S 


-  667 

-  667 


-     891 


STATUTES. 

17  Rio.  2.  c.  9      -  -  , 

See  FiBHiNfl-WEiB. 

12Edw.  4,c.  7    -  •  - 

See  FiSHiNO-WEiB. 

4  Anne  c.  16       -  -  *  -     689 

See  Payment  of  Rent  a  Advance. 

27  Geo.  8.  c.  17   - 

See  Vote  fob  Parliament.  4. 

56  Geo.  3,  c.  Ixv. 

See  Vote  fob  Parliament.   2- 

59  Geo.  3,  c.  12,  s.  7        -  -  -     901 

See  Surety  fob  Rate  Colleotob. 

3  Geo.  4,  c.  126,  s.  41     -  -  -     497 

See  Avoiding  Tolls. 
2  Wm.  4,  c.  45,  B.  27      -  *         946,969 

See  Vote  fob  Pabliauent.  6, 7. 

3&  4  Wm. 4,0.74         -  -         16,  494 

See    Acenowledgment    of     Marrted 

Woman.    1,  2. 

1  &  2  Vict,  a  110,  s.  17  - 

See  Payment  into  Coubt. 

2  &  3  Vict,  c  xxxui.      - 

See  Vote  fob  Pabliament.    8. 

6  Vict.  c.  18,  s.  17.  sch.  13,  No.  11 
See  Vote  fob  Parliament.   10. 

8s.43,64     -  -  . 

i6<M  Vote  FOB  Pabllambnt.   8. 

7&8Victc.  lOl.s.  62 

See  Subety  fob  Rate  Colleotob. 

8  &  9  Vict.  c.  18,  s,  16  - 

See  Notice  ix)  Treat. 

9  &  10  Vict.  c.  cxzxi.  s.  13       - 

See  Mileage  Rate. 

c.  95,  B.  58  - 

i6^  County  Court  Jubisdiction.   2. 

11  ft  12  Vict.  c.  49,  8. 1  *  -      [486,  489 

See  Tbavblleb.    1, 2, 

12  A  18  Vict.  o.  106,  s.  112        -  -       68 

See  Cbrtcficatb  of  Regibtbatiqn.    1. 

13  &  14  Vict.  c.  60  -  -  -       80 

See  Admittance  to  Cofybold. 

c,  61,  8S,  14, 15,  &  16        -  -     684 

See  County  Coubt  Appeal. 

14  &  15  Vict.  c.  99,  s.  6  -  -     146 

See  iNSFBonoN  of  Documents. 
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668 


*     684 
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STATUTES — continued. 

16  &  16  Vict,  c  55 

See  Admittancb  to  Copyhold. 

c.76,B.18  -         -      ,,  - 

See  '*  Caubi  or  Acmov." 
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SO 
-     542 


-     52S 


-     628 


e.83  -         -  ^    - 

See  Pbolohgatiok  or  Patemt. 

16  &  17  Vict.  c.  115       -  - 

See  Prolongatioh  of  Patent. 

17  &  18  Vict.  c.  31. 8.  3  -         - 

See  Railwat  aiid  Oakal  Tbaffio  Act, 
1854. 

C.102  -  -  -  ^     -     go* 

See   CoBBUPT    Pbacticks   Prevention 

Act.  1854. 

0.125,8.50  -  -  -     146 

See  In 8PBOTZON  or  Docoiehtb. 
c.  125,8. 51  -  -  -     107 

See  Intebbooatoribb  bt  Defendant. 

18  &  19  Vict.  c.  122        -  -  -  ^6W 

See  BdwrBOPOLiTAN  Buildino  Act,  1855. 

19  &  20  Viot.  c.  108,  8.  43         -  -     129 

See  WiTHDBAii?AL  OF  JuBoa 
21  *  22  Vict.  o.  xcii       -  -  -       19 

See  Mersey  Docks  Act,  1858. 


24  ft  25  Viot.  0.  109 
See  FiBHiNO-WEiB. 

c.  184 

£!^  Depabtube. 

88. 192, 198 


-     657 


-     414 


8UIH0  AVS  LABOraiHtt  CLATOM    canHnrnM. 

ooune  to  adopt,  and  would  have  cost  the  iliip- 
owner  701.  In  an  action  against  the  insnieZB  on 
height: — Held,  that  the  ship-owner,  having  in- 
cmred  expense  for  the  pnipose  of  avertin»  a  loss 
of  freight,  was  entitled  to  recover,  nnder  tli^  suing 
snd  labouring  clause,  so  much  thereof  as  was 
reasonably  incurred ;  and  that  the  proper  measure 
was  the  sum  it  would  have  cost  to  re-ship  the  oil 
at  T.  Lee  v.  The  Solthebn  Ikbcbaxcb  Coh- 
PAHY     ------     187 

SUMMOira — County  court— ^Service  -     4S6 

See  County  Coubt  Pbactice. 

^UHDAY— Innkeeper— Traveller     -        466,  489 
See  Tbavbllee.     1,  2. 

r  deed — Bill  of  ex<diange — 
Pleading  ....  4 
iSM  Dbpabti-bm. 


See  Cebtifioate  of  Ksoistbation.  2. 
s.  198  -         -  -  -       68 

See  CeBTIFICATE  of  REOIffTBATION.      1. 

30  &  31  Vict.  c.  102,  8.  3  -        889,  262 

See  Vote  fob  Pabliament.    5,  8. 

c.  142,  8.  2  -         -         -  -     486 

See  CoDNFT  Coubt  Pbactigb. 

8. 10   -         -         -         -     129 

See  Witbdbawal  of  Jubob. 

31  &  32  Vict,  c,  71.  8.  3  -  -  -     428 

See  County  Coubt  Jubisdiotion.    1. 

o.  125  .  -  -         172, 186, 407 

See  Costs  undbb  Parltamentaby  Elec- 
tion Act,  1868.    1,  2, 3. 

32  ft  33  Vict.  c.  27,  s.  15      -  -        486 

See  Tbavelleb.    1. 

0.  51,  8.  4 — County  courts  -     428 

See  County  Coubt  Jubisdiotion.    1. 

8UIH0  AVS  LABOTJBIKO  0LAT7SE— If an'ns  In- 
Buranoe—Poliey  on  Freight— Expente  incurred  to 
avert  a  Lou  of  Freight.']  A  ship  with  &  cargo  of 
palm-oU  for  Liverpool  was  stranded  near  Pwllheli 
on  the  coast  of  Wales.  It  became  necessary  to 
land  the  cargo  there,  and  this  was  properly  done. 
The  ship  after  some  temporary  repair  on  the 
beach,  was  towed  to  Carnarvon,  the  nearest  port, 
and  repaired  so  as  to  be  thoroughly  sea-worthy 
for  the  completion  of  the  voyage.  The  oil  was  for- 
warded by  railway  to  Liverpool,  at  a  cost  to  the 
shipowner  of  212?.  15s.  Id. ;  and  the  freight  was 
received  by  him.  The  oil  might  have  been  kept 
at  Pwllheli  until  the  ship  was  repaired  and  then 
re-shipped  at  T.,  a  place  about  seven  miUs  from 
Pwllheli.     This  would  have  been  a  reasonable 


-Bate  collector 


-     201 


See  SuBETY  fob  Bate  Colleotob. 

817BSTT  TOE  EAXB  COLLBCTOB— .iesMitoffee  by 

Principal  of  a  new  Ojfiee — Asridant^Overeeer— 
CoUeeior  of  BateeSetignation  under  59  Oeo,  3^ 
0.  12,  a  I'-Appointment  under  7  <fe  8  Viet.  «.  101, 
s.  62.1    By  59  Geo.  3,  o.  12,  s.  7,  the  vesitry  of  a 

pariah  are  empowered  to  eleet  assistaut-overseera, 
and  two  justices  may  by  warrant  appoint  the 
persons  so  elected  to  w  asBistant-overseers  for  the 
purposes  and  with  the  salary  fixed  by  the  vestry ; 
and  every  person  so  appointetd  shall  continue  to  be 
assistant-overseer  until  he  shall  resign,  or  his  ap- 
pointment be  revoked  by  the  vestry. — By  7  8c  8Vict. 
c.  101, 8.  62,  on  application  by  the  board  of  guar- 
dians of  any  parish  or  union,  the  Poor  Law  Com- 
missioners may  direct  the  guardians  to  appoint  a 
paid  collector  of  poor-rates  for  such  parish  or 
union,  and  all  powers  of  the  vestry,  or  of  justices, 
or  of  any  persons  other  than  the  board  of  guar- 
dians to  appoint  a  collector,  and  all  appointments 
imder  such  powers,  shall  cease. — In  Aprils  I860, 
A.  was,  under  59  Geo.  3,  c.  12,  s.  7,  elected  by  the 
vestry  of  the  parish  of  West  Mailing,  and  duly 
appointed  by  two  justices,  asBistsntH^verseer  of 
the  parish,  at  a  salary  of  202.  a  year.    The  war- 
rant of  appointment  defined  his  duties,  amongst 
which  were  the  collection  of  poor-nites  and  the 
keeping  of  accounts. — In  June,  1865,  the  defend- 
ont  became  surety  for  A.  in  a  bond  to  the  guar- 
dians of  the  union  which  comprise  West  Mailing, 
the  condition  of  which  bond  was  that  A.  shoula 
faithfully  perform  all  the  duties  of  his  office,  and 
in  all  matters  relating  thereto  obey  the  overseers, 
subject  to  the  orders  of  the  poorlaw  board,  and 
keep  books,  and  pay  over  moneys  to  suoh  persons 
as  the  overseers  should  direct. — ^In  April,  1866, 
the  board  of  guardians  of  the  MallingUnion,  on 
the  recommendation  of  the  vestry  of  West  Mall- 
ing,  appointed  A.  collector  of  the  poor-rates  for 
West  Mailing  at  a  poundage  of  6<f .    The  poor- 
law  board  duly  approved  tne  appointment,  and 
made  an  order  fixing  the  remuneiationof  the  col- 
lector at  ad.  in  the  pound,  as  proposed.     The 
duties  under  the  two  appointments  were  substan- 
tially the  same.    After  the  last  appointment  A. 
'  continued  to  perform  the  same  duties  as  he  had 
before  performed,  and  the  appointment  of  April, 
186.5,  was  not  otherwise  resigned  or  revoked. — A. 
having  made  default,  after  the  last  appointment. 
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8UBBTT  FOB  BATS  COfLUSmffBL^eontiwi^d, 

in  keeping  books  and  in  paying  orer  money,  the 
defen&nt  was  sned  on  the  bond : — HM^  that  the 
two  appointments  were  inconsistent  and  incom- 
patible; that  the  appointment  of  April,  1865, 
ceased,  by  virtne  of  7  &  8  Vict.  o.  101,  s.  62,  on 
A.'s  acceptance  of  the  appointment  by  the  guar- 
dians in  1866 ;  and  consequently  that  the  liability 
of  the  defendant  as  surety  on  the  bond  was  at  an 
eDd,—Semble,  that  there  was,  under  the  circum- 
stances, both  a  rcTocation  of  the  first  appointment 
by  the  yeetry,  and  a  resignation  by  A.  The 
Malliko  Union  v,  Graham  -         -         -     201 

SUESTTBEIF :  See  Subbtt. 

TAXATIOH  07  00&£B--Nuinher  of  Countd  on  a 
JU/erenee — ArbUr€U€r^$  Feei — MatUr^i  DiacnUon 
— Fraetiee,']  It  is  the  usual  praotioe  on  the 
taxation  of  the  costs  of  a  reference  to  allow  one 
counsel  only  on  each  side ;  but  this  is  not  an  in- 
flexible rule,  and  each  case  must  depend  upon  its 
own  particular  circumstances.— The  master,  on 
the  taxation  of  the  costs  of  a  reference  which  in- 
volved a  large  sum  of  money  and  a  long  and 
complicated  inquiry,  allowed  the  fees  of  one  only 
of  two  counsel  retained  by  the  pluiutiff, — assum- 
ing that  there  was  an  inflexible  rule  that  only 
one  counsel  should  be  eAlovfedi^Held,  that  the 
master  should  review  his  taxation  in  order  that 
he  might  have  an  opportunity  of  exercising  his 
discretion  in  the  matter. — Hawkins  v.  Bxgby  (8 
0.  B.  (N.  8.)  271 ;  29  L.  J.  (C.P.)  228)  explained. 
Where  a  Queen's  Gounsel  aots  as  arbitrator, 
the  ordinary  scale  of  fees  applies  as  in  other  oases. 
But  it  is  competent  to  the  master,  in  his  discre- 
tion, to  increase  the  usual  allowance  where  he 
thinks  the  usual  allowanoe  is  insufficient.  Sin- 
CLAiB  V.  Thb  Gbbat  £a8T£bn  Bailwat  Compant 

[IW 

S. Sending  Comn^Mtiontf  from  this  Country 

to  examine  Witneeaen  Abroad — mader's  Discretion 
— Pradiee,']  On  the  taxation  of  costs  in  an  action 
CD  a  policy  of  insurance,  where  the  questions  in- 
volved were  of  an  extremely  complicated  and 
important  character,  the  master,  having  duly 
considered  all  the  circumstances,  allowed  the 
expenses  of  sending  a  barrister  as  commissioner 
to  examine  witnesses  in  the  Canaries. — The  Court 
refused  to  interfere  with  his  dtsoreilon.  Ygi^esus 
V.  Thx  Botal  Exghanos  Assubanob  Cobpora- 

TION       ------      141 


8. 


Diteretion  of  Master — Subsistence  Money 


for  Witnesses  detained  to  give  Evidenee.']  In  an 
action  upon  a  policy  of  insurance,  the  master,  on 
taxation  of  the  plaintiffs'  costs,  allowed  subsis- 
tence-money for  the  captain  (whose  conduct  was 
impugned  by  the  defendant,  and  whose  personal 
attendance  at  the  trial  was  therefore  admitted  to 
be  necessary)  from  the  issuing  of  the  writ  until 
the  trial,  a  period  of  eighteen  months,  at  the  rate 
of  10s.  a  day;  the  triul  having  been  delayed  by 
the  necessity  for  each  party  sending  out  a  com- 
mission to  examine  witnesses  at  the  place  where 
the  disaster  occurred : — Uetd^  that,  in  the  absence 
of  anjrthing  to  shew  that  the  master  had  exer- 
cised an  Improper  discretion  either  as  to  the 
amount  of  the  period  of  the  allowance,  the  Court 
ooold  not  interfere.    Pottkb  v.  Bankin     -     518 


TAXATIOITOF  C0BT8— oofi/tuued 

Parliamentary  Elections  Act,  1868 

[172, 185,  407 
See  Costs  unbeb  Pabliamemtabt  £lbo- 
TiONS  Act.  1868.    1,  2,  3. 

Begula  Generalis,  1870,  respecting  allowanoe 

of  more  than  one  counsel  on  writ  of  in- 
quiry. 

See    Rbguub    Gbnbbalbs,   Law   Bep. 
5  Q.  B.  669. 

Writ  of  inquiry—"  Good  jury."  -     165 

See  "  GfooD  Jdbt." 

TBLEOBAX— Contract—Statute  of  Frauds     885 

See  MiflBBFBKSENTATION  OF  AlTrBOBlTT. 

TDf  AHT— Vote  for  parliament— Occupation  846 
See  VoTB  FOB  Pabliamemt.    6. 

■      Vote  for  parliament — Occupation — Corpora- 
tion -        -        -        -        -    Jwa 

See  VoTB  FOB  Pabliameht.    8. 

TBHDKB— Advertisement—Omtract        -     561 
See  Advbbtisemkmt  fob  Tknpbbs. 

TEBXIHATIOV  OF  TBNAWCT— Z»afM«ord  and 
Tenantr-Lioene&— Revocation.']  There  is  no  ob- 
jection in  law  to  a  tenancy  determinable  by  a 
week's  notice  to  quit,  and  a  reasonable  time  being 
allowed  after  the  expiration  of  the  notice  for  tiie 
tenant  to  remove  his  goods.— A.  let  a  house  to  B, 
as  weekly  tenant  on  the  terms  that  A.  would 
allow  B.  a  reasonable  time  to  remove  his  «>o^ 
after  the  termination  of  a  notice  to  quit.  A.  died, 
and  his  son  C.  succeeded  to  the  property  and  re- 
ceived rent  from  B.  0.  gave  B.  a  week's  notice  to 
quit,  and,  at  the  end  of  the  week,  took  possession  of 
the  premises  and  refused  to  allow  B.  a  reasonable 
time  to  remove  his  goods :— fleW,  that  a  iiunr  were 
ju^tified  in  finding  that  C.  was  bound  by  the 
stipulation  respecting  the  tenancy  entered  mto  by 
his  father,  and  that  B.'s  tenancy  continued  for  a 
reasonable  time  after  the  notice  so  for  Mwaa 
necessary  for  the  purpose  of  removing  the  goods. 
—A.  allowed  B.  to  stack  timber  upon  a  wharf 
adjoining  the  premises  let  to  him  by  A.,  and  the 
rent  was  paid  partly  in  respect  of  this  privilege  : 
— fle/d,  that  such  licence  miarht  also  be  cona- 
dered  as  continued  by  C,  and  that  it  could  not  be 
revoked  without  allowing  B.  reasonable  timo  to 
remove  the  timber.    Cobnibb  v,  Stcbbb     -     884 

TEST-BALLOT— Bribery       -  -  -     508 

See  CoBBUpr    PsAonow  Pbbvkmtiok 
Act,  1854. 

XinXi  SLAHDXB  OV— Evidence  of  malioe     188 
See  Slandsb  of  1'itlb. 


TOLIA— Avoiding      -         -  -  -     487 

See  AvomiNO  Tollb. 

TBAFFIO— Facilities  for  receiving,  forwarding, 

and  delivering        -         -         -     688 

See  Bailwat  a»d  Cahal  Tbaffio  Act, 

1854. 

TBAYBLLBB— Pit5U0  Bouse-^Innkeeper  opening 

his  House  an  Sunday^BuHhen  of  Proof— II  <fc  12 

Viet,  e.  49,  s.  1-Wine  and  Beer  House  Act,  1869 

(32  A  33  Viet,  e,  27),  s.  16.]    Upon  an  information 

against  an  innkeeper,  under  11  ft  12  Vict,  o,  49, 

B.  1.  for  opening  his  house  for  the  sale  of  beer 

during   the  prohibited    Lours  on  Sunday,  the 
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TKAVSLLEBr— ooni/fiii^d. 
burthen  of  proof  that  the  innkeeper  knew  that 
the  persons  supplied  with  beer  were  not  travellers, 
lies  upon  the  informer;  and  tiiis  question  is  not 
affected  by  the  Wine  and  Beer  House  Act,  1869. 
— DoiTM  V.  Scrace  fLaw  Rep.  4  C.  P.  172)  fol- 
lowed.   Morgan  ▼.  Hedqeb  .         -         .     436 

2.  Innkeeper  opening  Houte   on  Sunday — 

Burthen  of  Proo/^ll  &  n  Viet.  c.  49,  $,  1  — 
Ck>8ti  of  Appeal.}  Upon  an  infonnation  against 
an  innkeeper,  under  11  &  12  Vict.  c.  49,  s.  1,  for 
opening  his  house  for  the  sale  of  wine  and  beer 
during  the  prohibited  hours  on  Sunday,  the 
burthen  of  proof  that  the  innkeeper  knew  that 
the  persons  supplied  with  beer  or  wine  were  not 
travellers,  lies  upon  the  informer. — Eight  persons 
went  to  a  refreshment-room  at  a  railway  station 
(which  room  was  attached  to  and  formed  part  of 
the  defendant's  hotel)  on  Sunday  morning  at 
11.10,  six  of  whom  had  a  glass  of  beer  and  the 
other  two  a  glass  of  sherry  each,  standing  at  the 
counter.  Four  of  the  men  were  residenU  in  the 
town  within  half  a  mile  of  the  station ;  the  other 
four  were  strangers.  A  train  was  due  at  11.18. 
The  strangers  and  three  of  the  residents  went  by 
the  train,  and  the  fourth  (who  had  been  to  see  his 
son  off)  returned  home.  Two  of  the  three  resi- 
dents who  went  by  the  train  were  seen  walking  in 
the  town  between  two  and  three  in  the  afternoon 
of  the  same  day.  There  was  a  printed  notice 
hung  up  in  a  conspicuous  part  of  the  refreshment- 
room  intimating  tnat  refreshments  were  supplied 
during  the  time  of  Divine  service  on  Sundays  only 
to  travellers,  and  that  those  who  improperly  ob- 
tained them  would  subject  themselves  to  penalties; 
and  it  was  proved  that  the  defendant  had  given 
directions  to  his  servants  to  inquire,  before  sup- 
plying any  refreshment,  whether  or  not  the  person 
Ruking  for  it  was  a  traveller. — ^The  magistrates 
found  that  the  four  residents  were  not  ''travel- 
lers," but  did  not  in  terms  find  that  the  defendant 
knew  it ;  and  they  convicted  him  in  a  penalty : — 
The  Ooiai  quashed  the  conviction,  on  the  ground 
that  the  onus  of  proving  knowledge  in  the  defend- 
ant rested  on  the  informer ;  and  intimated  that, 
inasmuch  as  this  rule  had  been  so  repeatedly  laid 
down  by  the  Oourt,  they  would  in  future,  when  a 
conviction  was  quashea  for  want  of  such  proof, 
consider  it  right  to  impose  costs.  0)flet  v, 
BuBTOM  -----     489 

TBXATnrO-Test-ballot       -  -  -     608 

See   GoRBUFT    Pbaotiobb    Pbevxntion 
Act,  1854. 

TEUSTSE  -  A  dmittanoe  to  copyhold— Fines     80 
ADMnTAircx  to  Oopthold. 

TTJBVFIKSACT         -  -  -  -     497 

See  Statutes— 3  Gbo.  4,  c.  126 

TEVUS- Charge— Practice  -  -     119 

See  Ghanos  or  Yemub. 
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did  not  arise  from  land  within  the  parish  in 
which  he  claimed  to  be  registered ;  to  fees  on  the 
burial  in  a  cemetery,  also  out  of  the  parish,  of 
persons  dying  within  the  district  attached  to  the 
church ;  and  to  fees  for  marriages,  baptisnui,  and 
churohings,  performed  within  the  church;  each 
of  which  amounted  to  more  than  40«.  a  year : — 
Held,  that  he  was  not  entitled  to  a  vote.  Kjxtotx 
V,  Deab  ...         -  -      217 

8. County  Vote^Perpetuai  OuraU^Equa" 

ahie  Freehold^  lAuds  of  the  value  of  40s.  per 
annum  were  duly  conveyed  in  1856  **  to  the  use 
of  G.  and  his  successors,  vicars  of  the  vicarage  of 
Holy  Trinity,  C!ainbridge,  for  the  time  being,  for 
ever."  The  incumbency  was  only  a  perpetual 
curacy ;  and  the  respondent  became,  in  1866,  in- 
cumbent as  perpetual  curate,  and  claimed  to  be 
entitled  to  vote  for  the  county  in  respect  of  the 
land  so  conveyed : — Held,  that  he  was  entitled  to 
vote  for  the  county,  as  he  had  at  least  an  equit- 
able freehold  in  the  land.     Wallib  v.  Bibks 

County  Vote—Pew  in  a  Chureh — Ease- 


VOTEFOB 


—County  Vote—Quali- 


fUsation— Freehold  Benefioe^  A.  claimed  a  vote 
for  a  county  in  respect  of  the  incumbency  of  a 
district  church.  As  incumbent  he  had  the  free- 
hold of  the  church  and  was  entitled  to  annixal 
stipends  of  1502.  and  502.  from  the  Ecclesiastical 
Commissioners  and  Governors  of  Queen  Anne's 
Bounty,  respectively,  paid  out  of  funds  which 


fiitftie— 56  Oeo,  3.  c.  law.— 2  k  3  Vidt,  e.  33— 
[Private)  —  PraeUoe  —  Overture  named  Beepon- 
denta— Notice  of  Appeal— 6  Vict.  e.  18,  ss.  43,  64.1 
Under  the  provisions  of  a  private  Act  (56  Geo.  3, 
o.  Izv.)  a  church  was  built  by  certain  subscribers 
and  proprietors,  in  whom  the  freehold  was  vested. 
By  the  Act  certain  trustees  were  impowered  **  to 
let  or  sell  and  transfer  and  convey,  for  the 
purpose  only  of  attending  Divine  service,"  certain 
of  the  pews  and  seats  to  the  inhabitants  of  certain 
parishes,  subject  to  the  payment  of  rents  and 
assessmentsL  and  with  a  power  of  entry  for  non- 
payment.— By  a  subsequent  private  Act  (2  &  3 
Vict.  c.  33),  reciting  that  doubts  had  arisen  as  to 
the  estate  and  interest  which  the  subscribers  and 
proprietors  of  the  church  took  in  the  pews,  it  was 
enacted  that  the  fee-simple  and  inheritance  of 
and  in  the  said  pews  should  be  vested  in  the 
said  subscribers  or  the  proprietors  for  the  time 
being  of  tiie  pews,  their  heirs  and  assigns  for 
ever : — Held,  tnat  tiie  proprietor  of  a  pew  did  not 
under  either  of  these  Acts  acquire  sucn  a  freehold 
interest  in  any  portion  of  the  soil  of  the  church 
as  to  entitle  mm  to  a  vote  for  the  county;  but 
merely  an  easement,  or  a  qualified  right  to  the 
occupation  and  enjoyment  of  the  pew  for  the 
purpose  of  attending  the  services  of  tne  church. — 
Four  persons,  named,  and  described  as  **overeeerB 
of  the  parish,"  were  made  respondents  in  an 
appeal,  and  notice  of  prosecuting  the  appeal  was 
duly  served  upon  them  all;  but  it  turned  out 
that  only  one  of  them  was  in  fact  overseer,  upon 
which  notice  was  served  on  the  other  overseers 
fdso.  Ko  respondent  appearing : — Held,  that  the 
appellant  haa  done  all  that  was  necessary,  under 
6  Vict.  c.  18,  s.  64,  to  entitle  him  to  be  heard. 
Bbxtmfitt  v.  Robebtb 


4.  -.«  County  Vole — Pew  in  a  Chureh  or  Chapel 
—27  Geo.  3,  c.  17.]  By  an  Aot  of  27  Geo.  3, 
c,  17,  certain  trustees  were  impowered  to  take 
down  and  rebuild  a  chapel,  and  to  appropriate 
the  pews  to  persons  who  had  subscribed  to  the 
building,  ana  such  persons  were  to  be  deemed 
proprietors,  and  the  pews  or  seats  were  vested  in 
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KS  FOB  FAXUAXXHT— oon^ifitted. 
■xn  and  their  heira  for  ever.  It  did  not  appear 
[whom  was  the  freehold  of  the  land  upon  which 
■  chapel  waa  bailt : — Hddf  that  the  proprietors 
I  pewa  had  not  snch  a  freehold  interest  in  any 
irtion  of  the  soil  of  the  chapel,  or  in  any  profit 
ping  thereout,  as  to  entitle  them  to  votes  for 
IB  county.     Gbexnwat  v.  Hogkin  -     236 

Borough    Vote — Joint    Occupation   of 

Uing    HouK—SO  &  31    Viet,   c.    102,  f.  3— 

^9^-J     ^   person,  otherwise  qualified  as  an 

habitant  occupier,  as  owner  or  tenant,  of  a 

relling  house  in  a  borough,  under  30  &  31  Vict. 

1(;2,  B.  3,  does  not  become  a  joint  occupier 

\\vi  the  proviso,  and  so  lose  his  qualification, 

letting  to  a  lodger  the  exclusiye  use  of  a  bed- 

r<m  and  the  joint  use  of  a  sitting-room.    Bbewer 

iM'GowEir     -         -  >         -  -     889 


e. 


'Biyrcfuqh  Vote — Occupation  ae  Tenant 


tader  2  Wfn,  4,  c.  45, «.  27 — ChamberB  in  the  Inns 
tf  Court— Svb-letting  of  Part,']  The  tenant  of  a 
Kt  of  chambers  in  the  Temple,  let  to  each  of  two 
nb-tcnants  a  room  unfurnished,  of  which  the 
nb-tenant  bad  the  exclusive  use,  with  the  joint 
»e  of  the  Testibule,  and  a  key  of  the  outer  door, 
he  tenant  himself  retaining  one  room  for  his 
>vn  exclnaive  use,  and  providing  attendance, 
iglit,  and  firing  for  the  whole  set: — Heldj  that 
he  sub-letting  did  not  deprive  the  tenant  of  his 
right  to  be  registered  as  occupier  of  a  house  as 
;tDant  under  2  Wol  4,  o.  45,  s.  27.  Sjhth  v. 
Lancaster      ....  -     246 

7. Borough  Vote — "  Counting-houee** vaOhin 


1. 27  of  2  Wm.  4,  c.  45— Par*  of  a  Houee,']  To 
entitle  the  occupier  to  a  borough  vote. in  respect 
of  a  **  counting-house,'*  under  a  27  of  2  Wm.  4, 
c.  45,  it  need  not  consist  of  an  entire  building,  or 
be  structurally  severed  from  the  rest  of  the  house 
of  which  it  forms  a  part.    PmBcnr  v,  Maclean 

[S62 

Borough  Vote — Occupation  as  Owner 


9r  Tenant  under  30  <jfc  31  Vit^,  c.  102,  s.  ^^Mem- 
Ut  of  a  Corporation  Aggreqate — Naval  Knights 
of  Windsor.^  The  Naval  lights  of  Windsor 
vere  incorporated  by  Boyal  chi^er.  According 
to  the  rules  of  the  foundation,  which  was  of  a 
roUegiate  character,  the  members  dined  together 
in  a  conmion  hall,  each  knight  was  on  his  elec- 
tion placed  in  the  occupation  of  a  dwelling 
house  forming  part  of  the  collegiate  buildings 
which  were  conveyed  to  the  corporation ;  he  held 
the  house,  by  virtue  of  his  appointment,  which 
was  for  life,  subject  to  expulsion  in  the  event  of 
hid  marrying  or  being  guilty  of  certain  oflTences  or 
l>reache8  of  discipline ;  and  had  to  keep  the  house 
in  repair: — Held,  that  the  occupation  of  each 
knight  was  as  a  member  of  the  corporation  merely, 
and  subject  to  regulations  which  jrere  inconsistent 
with  ownership  m  the  individual,  and  therefore 
did  not  confer  a  right  to  a  borough  vote,  as  an 
inhabitant  occupier,  as  owner,  or  tenant.  Durant 
e.  K£MNETT      -----     282 

9. Borough  Vote — Qualification — Corporation 

Aggregate  —  Canon  —  Occupation  of  Residentiary 
House.]  The  Dean  and  Chapter  of  Exeter  are  a 
corporation  agg^regate;  tliere  are  five  canons  in 
the  chapter,  who  are  appointed  for  lifei  and  five 
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houses  which  the  canons  are  entitled  to  occupy, 
and  with  their  enjoyment  of  which  the  chapter 
cannot  interfere.  At  the  election  of  a  canon  he 
produces  the  key  of  the  house  occupied  by  his 
predecessor,  and  prays  to  be  admitted.  As  one  of 
the  canons  he  is  elected  and  decreed  to  be  installed, 
and  thereupon  takes  possession  of  his  house.  Each 
canon  repairs  his  house  at  his  own  expense : — 
Held,  that  tiie  proper  inference  was  that  each 
canon  holds  his  nouse  as  a  corporation  sole  and 
not  as  a  member  of  the  chapter ;  and  that  he  is 
therefore  entitled  to  a  vote  for  the  city  in  respect 

of  it.     FOBD  V.  HaBQI OTON     -  -  -  " 


10.  Borough  Vote  — Notice   of  01^'ection— 

Several  Liste— Description  of  List— 6  Viet,  0.  18, 
8,  17,  8ch,  B,  No,  11.]  The  borough  of  Warring- 
ton  consists  of  three  townships,  one  being  Warring- 
ton, each  having  a  separate  overseer,  and  a  separate 
list  of  voters,  the  register  being  composed  of  the 
three  lists.  A  notice  of  objection  was  signed 
"  8.  D.  on  the  list  of  voters  for  Golbome  Street  in 
the  borough  of  Warrington."  The  revising  bar- 
rister found  that  there  was  only  one  Golbome 
Street  in  the  borough,  and  that  it  was  wholly  in 
the  township  of  Warrington;  and  that  the  de- 
scription of  the  abode  given  would  be  commonly 
understood  in  the  borough  as  designating  the  list 
for  the  township  of  Warrington  : — Hetd^  that  the 
notice  was  sufficient.    Allbn  v,  Geddbs    -     291 

WAIVES  —  Security  —  Notice  of  appeal  from 
County  Court  -  -  -     684 

See  County  Court  Afpeau 

WZOl— Salmon  Fishery  Acts         -  -     667 

See  FiSHiKO-WEiH. 

WILL— Construction — Accruing  share      -     614 
See  AcoBUiNO  Shabes. 

Extrinsioevidence—*' Nephew  •*  880, 

See  EviDMNOS  to  Explain    [Ez.  Oh.  727 
Will. 

WnmnrO-UF  COMPAKT— niegal  contract    7M 
See  Illegal  Contbaot. 

wm  AHD  BEER  HOUSE  ACT,  1869. 

See  Statutes-  32  &  33  Vicrr.  0.  27. 

WnHDEAWAL  OT  l\nmr-StJbsequewt  Breach 
of  Agreement  under  which  Juror  withdrawn  — 
County  Court— Cause  sent  from  Suptrior  Court 
under  30  A  31  Vict.  142,  s.  10— Practice— 19  & 
20  Vifi.,  c.  108,  s,  43.1    An  action  of  trespass  to 
land  was  sent  for  trial  to  a  county  court  under 
30  &  31  Vict.  c.  142,  a  10.     The  cause  came  on 
for  trial  before  a  jury,  but  before  the  tnal  was 
completed  the  parties  agreed  that  a  jmor  should 
be  withdrawn  and  that  the  judge  sliould  »y  what 
should  be  done  between  them.     At  the  next 
meeting  of  the  Court,  the  ju<lge  ^^'^^^r*? 
pronounce  his  opinion,  but  the  defendant,  without 
^signing  any  reason,  withdrew  his  consent,  imd 
theTud^e  consequenUy  did  not  give  any  dec.«on 
-lf«W  (Brett,  J  .  dissenting),  that  the  witbdrawal 
of  a  juror  had  not,  under  t^^c  circum^tanco^  put 
an  end  to  the  action,  because  the  defen^tl.ad 
not  performed  his  part  of  the jirran«tS3^^ 
whiih the  plaintiff  coMcnted  to  ^^^"^^^ 
and  the  Court  made  absolute  a  rule  calling  upon 

t 
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burthen  of  proof  that  the  innkeeper  knew  that 
the  persons  supplied  with  beer  were  not  travellers, 
lies  upon  the  informer ;  an<i  this  question  is  not 
affected  by  the  Wine  and  Beer  House  Act,  1869. 
—Davis  V.  Serace  (Law  Rep.  4  0.  P.  172)  fol- 
lowed.   Morgan  t.  Hkdqbb  ...     486 


a. 


Innkeeper  opening  House   on  Sunday — 


Burthen  of  Proof— II  &  12  Furf.  c.  49,  «.  1  — 
Costs  of  Appeal.}  Upon  an  infonnation  against 
an  innkeeper,  under  11  ft  12  Vict.  o.  49,  s.  1,  for 
opening  his  house  for  the  sale  of  wine  and  beer 
during  the  prohibited  hours  on  Sunday,  the  i 
burthen  of  proof  that  the  innkeeper  knew  that 
the  persons  supplied  with  beer  or  wine  were  not 
travellers,  lies  upon  the  informer. — Eight  perspns 
went  to  a  refreshment-room  at  a  railway  station 
(which  room  was  attached  to  and  formed  part  of 
the  defendant's  hotel)  on  Sunday  morning  at 
11.10,  six  of  whom  had  a  glass  of  beer  and  the 
other  two  a  glass  of  sherry  each,  standing  at  the 
counter.  Four  of  the  men  were  resident  in  the 
town  within  half  a  mile  of  the  station ;  the  other 
four  were  strangers.  A  train  was  due  at  11.13. 
The  strangers  and  three  of  the  residents  went  by 
the  train,  and  the  fourth  (who  had  been  to  see  his 
son  off)  returned  home.  Two  of  the  three  resi- 
dents who  went  by  the  train  were  seen  walking  in 
the  town  between  two  and  three  in  the  afternoon 
of  the  same  day.  There  was  a  printed  notice 
hung  up  in  a  conspicuous  part  of  the  refreshments 
room  intimating  that  rt^freshments  were  supplied 
during  the  time  of  Divine  service  on  Sundays  only 
to  travellers,  and  that  those  who  improperly  ob- 
tained them  would  subject  themselves  to  penalties; 
and  it  was  proved  that  the  defendant  had  given 
directions  to  his  servants  to  inquire,  before  sup- 
plving  any  refreshment,  whether  or  not  the  person 
RBKing  for  it  was  a  traveller. — ^The  magistrates 
found  that  the  four  residents  were  not  *^  travel- 
lers," but  did  not  in  terms  find  that  the  defendant 
knew  it ;  and  they  convicted  him  in  a  penalty : — 
The  (3ourt  quashed  the  conviction,  on  the  ground 
that  the  onus  of  proving  knowledge  in  the  defend- 
ant rested  on  the  informer ;  and  intimated  that, 
inasmuch  as  this  rule  had  been  so  repeatedly  laid 
down  b^  the  Oourt,  they  would  in  future,  when  a 
conviction  was  quashea  for  want  of  such  proof, 
consider  it  right  to  impose  costs.  Ooflbt  v, 
BuBTOM  -----     489 

TBXATnrCh-Test-ballot       -  .         .     608 

See   GoRBUFT   Practices    Pbbvbntion 
Act,  1854. 

TUUBTU — Admittance  to  copyhold— Fines     80 

ADMnTANCE  TO  OOPTHOLD. 

TTJBVFIKSACT         -  -     497 

See  Statutes— 3  Geo.  4,  c.  126 


VJKHUJB—  Charge— Practice 

See  Ghanoe  of  Venue. 


*     119 


—County  Vote—Quali' 


VOTE  FOB 

fication — Freehold  Benefice.']  A.  claimed  a  vote 
for  a  county  in  respect  of  the  incumbency  of  a 
district  church.  As  incumbent  he  had  the  free- 
hold of  the  church  and  was  entitled  to  annual 
stipends  of  1501.  and  501.  from  the  Ecclesiastical 
Commissioners  and  Governors  of  Queen  Anne's 
Bounty,  respectively,  paid  out  of  funds  which 


VOTE  FOB  PABZIAXIHT— cofil^niiadL 

did  not  arise  from  land  within  the  parish  in 
which  he  claimed  to  be  registered ;  to  fees  on  the 
burial  in  a  cemetery,  also  out  of  the  parish,  of 
persons  dying  within  the  district  attached  to  the 
church ;  and  to  fees  for  marriages,  baptisms,  and 
chuichings,  performed  within  the  church;  each 
of  which  amounted  to  more  than  40t.  a  year : — 
Held,  that  he  was  not  entitled  to  a  vote.  Knrrox 
V.  Deab  -         -         .         .         .     217 

9. County  Vote— Perpetual  Curate— Equil- 

ahle  Freehold.!  Lands  of  the  value  of  40t.  per 
annum  were  duly  conveyed  in  1856  **  to  the  use 
of  C.  and  his  successors,  vicars  of  the  vicarage  of 
Holy  Trinity,  Cambridge,  for  the  time  being,  for 
ever."  The  incumbency  was  only  a  perpetual 
curacy ;  and  the  respondent  became,  in  1866,  in- 
cumbent as  perpetual  curate,  and  claimed  to  be 
entitled  to  vote  for  the  county  in  respect  of  the 
land  so  conveyed : — Held,  that  he  was  entitled  to 
vote  for  the  county,  as  he  had  at  least  an  equit- 
able freehold  in  the  land.     Wallib  v.  Bibks 

[89S 


8. 


County  Vote— Pew  in  a  Church— Ease- 


ment—56  Oeo.  8,  c.  to.— 2  &  3  Vid,  c.  33— 
[Private)  —  Praetiee — Overseers  named  Uespon- 
dents—Notiee  of  Appeal— 6  Vict.  c.  18,  ss.  43,  64.1 
Under  the  provisions  of  a  private  Act  (56  Geo.  3, 
o.  Izv.)  a  church  was  built  by  certain  subscribers 
and  proprietors,  in  whom  the  freehold  was  vested. 
By  the  Act  certain  trustees  were  impowered  "  to 
let  or  sell  and  transfer  and  convey,  for  the 
purpose  only  of  attending  Divine  service,"  certain 
of  the  pews  and  seats  to  the  inhabitants  of  certain 
parishes,  subject  to  the  payment  of  rents  and 
assessments,  and  with  a  power  of  entry  for  non- 
payment.— By  a  subsequent  private  Act  (2  &  3 
Vict.  c.  33),  reciting  that  doubts  had  arisen  as  to 
the  estate  and  interest  which  the  subscribers  and 
proprietors  of  the  church  took  in  the  pews,  it  was 
enacted  that  the  fee-simple  and  inheritance  of 
and  in  the  said  pews  should  be  vested  in  the 
said  subscribers  or  the  proprietors  for  the  time 
being  of  the  pews,  their  heirs  and  assigns  for 
ever : — Hdd,  tnat  the  proprietor  of  a  pew  did  not 
under  either  of  these  Acts  acquire  sncn  a  freehold 
interest  in  any  portion  of  the  soil  of  the  church 
as  to  entitle  him  to  a  vote  for  the  county;  but 
merely  an  easement,  or  a  qualified  right  to  the 
occupation  and  enjoyment  of  the  pew  for  the 
purpose  of  attending  the  services  of  tne  church. — 
Four  persons, named, and  described  as  ''overseers 
of  the  pariah,"  were  made  respondents  in  an 
appeal,  and  notice  of  prosecuting  the  appeal  was 
duly  served  upon  them  all;  but  it  turned  out 
that  only  one  of  them  was  in  fStct  overseer,  upon 
which  notice  was  served  on  the  other  overseers 
also.  Ko  respondent  appearing: — HeU,  that  the 
appellant  haa  done  all  that  was  necessary,  under 
6  Vict.  c.  18,  s.  64,  to  entitle  him  to  be  heard. 
Bbumfitt  v.  Robebtb  -         -         -     924 

4.  — *  County  Vote— Pew  in  a  Chureh  or  Chapet 
—27  Geo.  3,  e,  17.]  By  an  Act  of  27  Geo.  3, 
c.  17,  certain  trustees  were  impowered  to  take 
down  and  rebuild  a  chapel,  and  to  appropriate 
the  pews  to  persons  who  had  subsoribi.'a  to  tlie 
building,  ana  such  persons  were  to  be  deemed 
proprietors,  and  the  pews  or  seats  were  vested  in 
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OTE  FOB  PASUAXERT— eonttniMd. 
lem  and  their  heirs  for  ever.  It  did  not  appear 
I  whom  was  the  freehold  of  the  land  upon  which 
tie  chapel  was  huilt : — Hddt  that  the  proprietors 
f  pews  had  not  such  a  freehold  interest  in  any 
ortir>n  of  the  soil  of  the  chapel,  or  in  any  profit 
ribing  thereout,  as  to  entitle  them  to  votes  for 
he  county.    Gbeenwat  v.  Hockin  -     236 


6.  Borough    Vote — Joint    Occupation   of 

^ttellitig  Bouse— SO  &  31  Vi<A,  c.  102.  $.  8— 
..odger.j  A  person,  otherwise  qualified  as  an 
ohabitaiit  occupier,  as  owner  or  tenant,  of  a 
[welling  house  in  a  borough,  under  30  &  31  Vict. 
.  102,  s.  3,  does  not  beciDme  a  joint  occupier 
rithin  the  proviso,  and  so  lose  his  qualification, 
)y  letting  to  a  lodger  the  exclusive  use  of  a  bed- 
com  and  the  joint  use  of  a  sitting-room.  Bbewer 
.M'GowKN     -----     289 


6. 


Borough  Vote — Occupation  as  Tenant 


tnder  2  Wm.  4,  c.  45,  «.  27 — Chambers  in  the  Inns 
/  Court — Sub-letting  of  Part.^  The  tenaut  of  a 
let  of  chambers  in  the  Temple,  let  to  each  of  two 
iub-tenants  a  room  unfurnished,  of  which  the 
iub-tenant  had  the  exclusive  use,  with  the  joint 
ise  of  the  vestibule,  and  a  key  of  the  outer  door, 
he  tenant  himself  retaining  one  room  for  his 
>wn  exclusive  use,  and  providing  attendance, 
ight,  and  firing  for  the  whole  set : — Heildy  that 
;lie  sub-letting  did  not  deprive  the  tenant  of  his 
'ight  to  be  registered  as  occupier  of  a  house  as 
ADant  under  2  Wm.  4,  o.  45,  s.  27.  SmxH  v, 
Lancaster      -----     246 

7. Borough  Vote — "  Counting-house'* uiiihin 

t.  27  0/2  Wm.  4,  o.  45— Port  of  a  House.']  To 
entitle  the  occupier  to  a  borough  vote  in  respect 
Df  a  ^*  counting-house.'*  under  s.  27  of  2  Wm.  4, 
c.  45,  it  need  not  consist  of  an  entire  building,  or 
be  structurally  severed  from  the  rest  of  the  house 
of  which  it  forms  a  part.    Piebot  v.  Maclean 

[262 

8.  ^—  Borough  Vote  —  Occupation  as  Owner 
or  Tenant  under  30  ±  31  Vict.  e.  102,  «.  3— Jfem- 
Iter  of  a  Corporation  Aggregate — Naval  Knights 
of  Windsor.']  The  Naval  Knights  of  Windsor 
«v'ere  incorporated  by  Royal  charter.  According 
to  the  rules  of  the  foundation,  which  was  of  a 
rollegiate  character,  the  members  dined  together 
in  a  common  hall,  each  knight  was  on  his  elec- 
tion placed  in  the  occupation  of  a  dwelling 
house  forming  part  of  tlie  collegiate  buildings 
which  were  conveyed  to  the  corixiration  ;  he  held 
the  house,  by  virtue  of  his  appointment,  which 
was  for  life,  subject  to  expulsion  in  the  event  of 
his  marrying  or  being  guilty  of  certain  oflTences  or 
breaches  of  discipline ;  and  had  to  keep  the  house 
in  repair: — Eddy  that  the  occupation  of  each 
kuir^ht  was  as  a  member  of  the  corporation  merely, 
and  subject  to  reflations  which  yrcre  inconsistent 
with  ownership  m  the  individual,  and  therefore 
(lid  not  confer  a  right  to  a  borough  vote,  as  an 
inhabitant  occupier,  as  owner,  or  tenant  Durant 
p.  Kemnett 


9. Borough  Vote — Qualification — Corporation 

Aggregate  —  Canon  —  Occupation  of  Residentiary 
Iiowe.]  The  Dt-an  and  Chapter  of  Exeter  are  a 
corporation  aggregate;  there  are  five  canons  in 
the  chapter,  who  are  app9inted  for  life,  and  five 


VOTE  VOB  PABIXAXnT^^con^tmieti 

houses  which  the  canons  are  entitled  to  occupy, 
and  with  their  enjoyment  of  which  the  chapter 
cannot  interfere.  At  the  election  of  a  canon  he 
produces  the  key  of  the  house  occupied  by  his 
predecessor,  and  prays  to  be  admitted.  As  one  of 
the  canons  he  is  elected  and  decreed  to  be  installed, 
and  thereupon  takes  possession  of  his  house.  Each 
canon  repairs  his  house  at  his  own  expense : — 
Hddj  that  the  proper  inference  was  that  each 
canon  holds  his  bouse  as  a  corporation  sole  and 
not  as  a  member  of  the  chapter ;  and  that  he  ia 
therefore  entitled  to  a  vote  for  the  dty  in  respect 
of  it.    FoBD  v.  Harikoton    -         -         -     282 

10.  Borouqh  VoU  — Notice   of  Oljection— 

Several  Lists— Description  of  List^-6  Vict.  e.  18, 
t.  17,  Sch.  B.  No.  11.]  The  borough  of  Warring- 
ton  consists  of  three  townships,  one  being  Warring- 
ton, each  having  a  separate  overseer,  and  a  separate 
list  of  voters,  the  register  being  composed  of  the 
three  lists.  A  notice  of  objection  was  signed 
"  S.  D.  on  the  list  of  voters  for  Golbome  Street  in 
the  borough  of  Warrington."  The  revising  bar- 
rister found  that  there  was  only  one  Golbome 
Street  in  the  borou^rh,  and  that  it  was  wholly  in 
the  township  of  Warrington;  and  that  the  de- 
scription of  the  abode  given  would  be  commonly 
understood  in  the  borough  as  designating  the  list 
for  the  township  of  Warrington  : — Held,  that  the 
notice  was  sufiicient.    Allin  v.  Geddbs    *     291 

WAIVES  —  Security  —  Notice  of  appeal  from 
County  Court  -         -  -     684 

See  County  Court  Appeau 

WiSiJK— Salmon  Fishery  Acts         -  -     667 

See  FiBHiKO-WBiR. 

WILL — Construction — Accruing  share      -     614 
See  AooRUiNO  Shares. 

Extrinsic  evidence— "  Nephew"  860, 

See  EvtDiNos  to  Explaim    [Sz.  Oh.  727 
Will. 

Wnmnra-UF  OOMPAHT— niegal  oontmct    744 
See  Illegal  Contract. 

wm  AHD  BEER  HOUSE  ACT,  1869. 

See  Statutes-  32  &  33  Vict.  o.  27. 

WITHDBAWAL  01  TUBOlBlr-Subsequent  Breach 
of  Agreement  under  which  Juror  withdratim  — 
County  Court— Cause  sent  from  Superior  Court 
under  30  <fc  31  Vict.  142,  s.  10— Practice— 19  A 
20  Vict.  c.  108,  s.  43.]  An  action  of  trespass  to 
land  was  sent  fur  trial  to  a  county  court  under 
80  &  31  Vict.  c.  142,  s.  10.  The  cause  came  on 
for  trial  before  a  jury,  but  before  the  trial  was 
completed  the  parties  agreed  that  a  juror  should 
be  withdrawn  and  that  the  judge  sljould  say  what 
should  be  done  between  them.  At  the  next 
meeting  of  the  Court,  the  judge  was  ready  to 
pronounce  his  opinion,  but  the  defendant,  without 
assigning  any  reason,  withdrew  his  consent,  and 
the  \xn\fie  consequently  did  not  give  any  decision  : 
— Held  (Brett,  J.,  dissenting),  that  the  withdrawal 
of  a  juror  had  not,  under  the  circumstances,  put 
an  end  to  the  action,  because  the  defendant  had 
not  performed  his  part  of  the  arrangement  under 
which  the  plaintiff  consented  to  such  withdrawal : 
and  the  Court  made  absolute  a  rule  calling  upon 
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the  judge  of  the  county  conrt  to  appoint  a  day  for 
a  reheat iiig.    Korburn  v.  Uilliam  >  -     129 

WITK£88-  Subsisti  nee  monty— Costa      -     518 
See  Taxation  of  Costs.*  8. 

WOEDS— •*  At  and  from  "      -  -   Ez.  Ch.  165 

See  **  At  and  pbom  "  a  Port. 

'•  Count  ing-h()u.se*'        -  -     *    -     352 

See  Vote  fob  Pabliambnt.    7. 

"Good  jury"     -  -  -  -     165 

See  **  Good  JrBT. 

''Good  safety"  -  -  -  *•      180 

See  '*  Good  Safety." 


WO'BM—eonHfwed. 

"  Nt  phew  '*        -  -       820,  Ex.  Ol  m 

See  EviDEKGE  ix)  Exflain  WlUU 

"Thirty  days  after  arrivul*    -  -     l» 

fiee"GooD  Safety." 


WWT— Service  abroad 

See  Cai  BE  of  Actiok. 


-     Mi 


WBH  OF  nrQUIBY— «* Good  jury"— Taxatiaa 
of  costs  -  -  -  -     165 

See  *•  Good  Juby," 


^*^  For  Begnlft  GenetBles  tinder  the  Debtoi's  Act,  1869,  and  Beg^ola  Genendis  as  to  the  allowaa:^ 
for  more  than  one  Counsel  on  the  taxation  of  costs  on  Writs  of  Inquiry,  see  Law  Bep.  5  Q«  B.  €69. 
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